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PREFACE  TO  THE  SECOND  EDITION. 


In  presenting  the  Public  with  a  new  edition  of  the  first 
folume  of  HAYwooD'b  (North-Carolina)  Reports,  the  sub- 
scriber trusts  that  his  efibrts  Mill  be  received  with  indul- 
geuce.     As  that  very  valuable  book  was  out  of  print,  a  bare 
republication  of  it  must  have  been'  an  acceptable  present  to 
the  profession.     But  the  subscriber  has  ventured  to  annex 
References  in  each  case  to  such  Legislative  enactments  or 
Jadicial  decisions  as  have  been  subsequently  made  upon 
the  points  adjudged,  or  the  doctrines  embraced,  in  the  Ke- 
ports.     He  has  also  prepared  a  Table  of*the  Cases  reported 
in  the  volnme — affixed  to  each  case  that  required  it  a^mar- 
ginal  note  or  abstract  ot*  the  points   adjudged — and  to  the 
^bole,  has  added  a  new  Index.      The  subscriber  is  fully 
aware,  that  the  'Work  might  have  been  executed  in  a  much 
better  manner  by  one  of  greater  skill  in  the  profession,  «nd 
of  more  ample  sources  ot  research.     A  limited  Library  has 
forbidden  a  reference  to  many  of  the  English    Authorities 
aod  to  all  the  American  Books  of  Reports.     It  is  hoped  and 
believed,  however,  that  all  the  decisions  of  our  own  Courts 
have  been  consulted  and  properly  referred  to.     The  same 
remark  is  applicable  to  our  Statutory  provisions.    Bu^  what- 
ever may  be  the  defects  in  the  attempted   improvements  of 
the  present  edition,  it  is  matter  of  consolation  that  it  pre- 
serves the  full  value  of  the  original  work. 

WILL.  H.  BATTLE. 
Franklin  Countif,  June^  1832. 
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HALIFAX,  OCTOBER  TERM,  1789. 
Arlington  v.  Arrington. 

In  a  gift  of  personal  chattels,  a  s)  mbolical  delivery  is  sulBcient. 

ACTION  of  Detinae,  for  a  ncs^ro  boy  given  to  the 
Plaintiflfby  Uh  uncle  Siindifer.  The  boy  being  in  Vir* 
ginia  at  tiie  time  of  the  gift,  and  no  delivery  made,  ex- 
cept of  a  dollar  instead  of  the  boy :  the  Court  ruled, 
that  delivery  of  possesnion  in  such  rase.s,  is  principally 
in  order  to  identify  tl^e  property,  and  that  it  might  also 
answer  the  purposes  of  notoriety  ;  but  when  the  identity 
of  them  could  be  proven,  the  gift  wan  good  ^%lthllut  de- 
livery :  a  verdict  for  the  PI iunuflT accordingly.  And  as 
\\ell  as  I  recollect,  per  Spknceb«  if  there  had  been  two 
boys  of  the  same  name,  a  delivery  might  have  been  ne- 
cessary*  but  as  there  was  only  one,  th6  proof  of  identity 
was  easy. 

Note.-  Quere  fie  hoc.  Actual  delirery  is  ncfcessary,  not  for  identity,  but 
to  iibTiate  the  objection  o\ nudum  puctvm.  A  {?ift  accompanied  with 
a  detirery  of  possession,  is  a  contract  Mf  cuted  ;  but  if  there  be  no 
actual  delivery,  the  contract,  ir^i^t,  should  be  exec  utory*  atid  could 
not  be  enforced  .without  a  sufficient  cnnsideratii.n.  Vide  2  Block, 
C*m.  441.  Butloek  v.  Tinnen  &  -wife,  2  Car.  Law  Bep  271  Picot, 
tdm'r  ^ Ltg^^et  Y,  SunderBon,  1  Vev.  Bep  309.  'I't>p  only  ca^r  winch 
Mcms  tontrut  is  in  Brotket's  Mridjr.  TrespM*,  3u3,  cited  in  Ptcsf  ▼. 
Sttndenofi ;  but  that  case  turned  upon  iht  qurS'i<<n  whether  I'rover 
or  Trespass  could  be  maintained  upon  a  general  propeKy  without  ac« 
toal  possession  ;  and  it  may  be  preaumed,  that  the  word  *'  gives'*  v^aa 
Qsed  without  cooaidennfc  ita  confin**d  .«nd  technical  meaning;.  2  Stmd, 
47  a.  In  the  case  of  Lavender  ▼.  Pritehartta  aiim'r  the  delivery  of 
a  few  ears  of  com,  was  held  a  good  deliveiy  of  aO  the  donor'a  cont) 
though  but  a  aixiall  quantity  of  it  was  prasent.    2  iTajf*  Z3T, 


2  hatwood's  reports. 

J^:^  HALIFAX  OCTOBER  TERM,  ir90. 

Baker  v  LoDg. 

Where  there  it  judgment  ftnd  esecution  ainiiiwt  the  mncestor  in  hii' 
nfetime*  no  ni.  fiu  it  necestanr  ftninit  heirs  or  devifeeii'^The  de- 
murring: of  the  pmrol  doet  not  h^d  In  this  State. 

The  landg  were  devised  after  payment  of  debts  to  the 
(  O  PlaintlflT,  and  there  was  judgment  against  the  ancestor 
in  hiH  liretiroe*  It  was  adjud^d  no  set. /a*  was  neces' 
sary  in  order  to  affect  the  lands  in  the  hands  of  tlie  heir 
or  devisee  after  the  death  of  the  ancestor  or  devisor,  be- 
cause the  lands  never  descended  $  and  if  they  had,  it  was 
mm  {mere  of  the  judgment,  and  the  sct«  /a.  is  only  ne- 
cessary where  a  new  party  is  to  be  charged  ;  but  in  this 
case,  execution  was  taken  out  in  the  lifetime  of  the  an* 
cestor,  and  the  Court  said,  that  attached  upon  the  land 
and  went  with  it  to  whoever  it  came.  Also,  per  Wn^* 
UAMs  &  Spbhger,  the  dtaurring  of  the  parol  bad  its 
origin  in  feudal  principles,  and  does  not  apply  hene. 

NoTs.-Tbe  statute  of  5th  Geo.  %  e,  7,  makes  knds  in  this  State  liable 
to  HxeJLfa,  esecution,  and  the  case  of  Brofner  v.Lan^ftneadf  7  T.R.  20« 
shews*  that  if  a  Defendant  dies  after  the  commencement  of  a  term,  a 
judgrnient  obtained  on  any  day  of  that  term*  wit?  relate  bach  to  the  fif4t 
moment  of  the  term,  and  an  execution  may  issue  upon  the  judnnent. 
and  be  leried  upon  the  property  of  the  deceased  without  nakmfc  hie 
representatives  parties  :  afortiori^  a  judinnent  and  execution  before 
the  death,  will  be  prr>per  without  a  9d,f<u  to  the  representatiFes^— » 
Tide  Den  on  dem.  of  Baker  t.  fVebb,  poet  43.  Belir.  BiU,  poei  72. 
Jbnee  &  eihere  v.  JStbnondet  3  Murphey  43. 

State  V.  Ransome. 

Per  WiixTAMs,  Justice.  A  man  may  as  well  be  in- 
dicted on  an  affidavit  not  signed,  as  if  it  was  signed. 
The  signing  is  only  for  the  sake  of  evidence,  to  prevent 
one  man  being  mistaken  for  another,  and  it  shews  also 
that  it  was  done  with  deliberation. 

(8)  Farrel  v.  Perry. 

If  a  father,  at  the  time  of  the  daughter's  marriage,  puts  a  negro  or 
other  chattel  into  the  possession  of  the  son-in*law,  it  is  prima  faci^ 
•  gif*  Int'-reftt  in  the  event  of  the  question,  but  not  of  the  cauae» 
Will  not  exclude  a  witness. 

Per  Williams,  who  delivered  the  opinion  of  the  Court. 
If  H  father  at  the  time  of  his  daughter's  marriage,  puts 
a  negro  or  other  chattel  into  the  possession  of  tfie  son* 
in*lHW,  ft  is  in  law  a  gift,  unlens  the  contrary  can  be 
prtfven.  For  otherwise,  creditors  might  be  drawn  in  by 
false  appearances.  In  this  case,  it  was  ruled  pereuriamp 
that  a  man  interested  in  the  event  of  the  question  on 
%hich  tha  Oobndanl's  titia  haqgs^  thoo|^  oat  ia  the 
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event  of  the  causet  must  be  admitted  an  a  witnesii,  con-Oet.  1790. 
tra  Rtevea  and  Sjmonds,  and  the  cases  there  cifrd ;  and  "^^""^^^^ 
Slid,  if  we  begin  to  ejcclude  from  testimony  for  biaR«  we  f 
shall  be  wiihoot  a  rudder  or  a  polar  star  to  direct  as—  • 
for  friendsfiipy  resentment,   religious  opinions*  sense  of  ^ 
honour  in  different  men,  fcc.  are  to  be  considered,  in  or- 
der to  find  out  tlie  bias  which  will  probably  be  in  each  ^  £  \ 
witness,  and  of  these  the  Court  ranitot  know  any  thing 
in  most  instances.    It  is  best  to  adhere  to  the  ancient 
rale  that  interest  shall  alone  exclude. 

N«TB.-As  to  the  first  point,  vide  Carteret  ex'n  v.  Jiuiland^po»t97»  Par- 

hrUwiJer.  PhiU^  poit  451.    The  act  of  1784  f  A^.  c  2V5,  t .  7) 

mlet  void  parol  gifts  of  tlaTes  i  but  in  eonstruiog  the  act,  the  Courts 

have  uniformly  decided,  that  such  a  gift  is  good  between  the  parties, 

and  void  oolf  as  against  creditors  and  purchaser*.    Knight  fc  -wife  v. 

ThmOMt  pQBi  309.    Pwanon  ▼.  Fisher,  1  Cor,  L,  Rtp  460.  Shervwn 

▼.  Bm9€i  i6.  467.    3tBee  v.  Houiton,  3  Murphey  429.      tf'atfird  ▼. 

Pmu  ih'  46S.  (In  the  two  last  cases  the  purchasers  had  notice  of  the 

sift).  L^ruh^B  tx'r  v.  Mfte,  1  HaxokM  33a     The  act  of  1806  fReiK  r. 

701,  lb  1)  provides  that  no  parol  gift  of  daves  shall  be  good  in  any 

csM  I  accoraingly  it  has  been  held,  that  a  written  transfer  is  neeessaiy 

ia  all  caiefl^  even  as  between  the  parties.     Coften  v.  Ptrueilt  2  Car» 

L'  Mep.  432.    Barrvw  v.  Pender,  3  Murph.  483.     The  third  section 

of  the  act  of  1806,  requires  those  elaiming  title  under  parol  gifts,  to 

briog  their  actions  within  three  years,  &c.  which  was  decided  to  bar 

the  legotremcd^t   but  to  give  no  UtU  to  the  poasessdr.    Skinner  v« 

Stinner,  3  tdurph.  535.  Lynch" eex'r  v.  Aihe,  1  HavkeZ^^^  But  this 

issHered  by  the  act  of  1820  f  Ifev.  c.  1055).    The  third  section  just 

referred  to^  provides  that  children  in  poasessioo  of  slaves  at  the  death 

€f  tbctr  parent  under  a  parol  gift,  may  either  retain  them  as  an  ad« 

nacenient,  or  may  bring  them  into  hotchpot  and  cUim  a  distributive 

«hare.    And  the  proviso  extends  to  cases  thereafter  to  be  made,  aa 

well  9M  to  those  theretofore  made.     BuWe  aimW  v.  Brooke^  3  Mwrp» 

U3.   SiMhg^  V.  StalHnge,  1  Dev.  Eq.  Bep.  298*^A  reservation  of  a 

fife-esUte  in  a  gift  of  slaves  is  void,  t>ut  if  before  the  act  of  1806,  such 

sreaenratioD  l»ad  been  made  in  a  parol  gift,  and  the  donor  had  conti- 

noeil  in  poaaeaaion- until  his  death,  which  waa  more  than  three  yeara 

from  the  time  of  the  gift,  vet  the  donee  would  not  be  burred,  as  the 

(kmor  might  be  considered  as  holding  under  his  title.    Vast  0  trife  if 

•flirt  V.  Bicks^  3  Murph.  493.^Since  1806,  if  a  parent  puU  a  slave 

iato  the  possession  of  a  child,  without  an  express  parol  gift,  thii  poa- 

•Mon  ia  not  adverae,  and  will  not  divest  the  title  of  the  parent,  or 

bar  his  action.      Bui  dietMm  by  Hail,  Judge,  that  an  express  parol 

gift  might  be  ripened  into  an  indefeasible  title  by  a  possession  of  three 

yem.    JtuUet  v  CMe  U  Jeter,  1  Dev.  Rep.  493.    This  dictum  of 

Mre  Hsu  is  overruled  by  the  case  of  Pahner  v.  Faucet,  2  Dev,  Rep, 

2«. 

As  to  the  second  point  decide4  in  this  case,  vide  Madox  v.  Mn- 
^  poet  4,  contra.  Porter  v.  M'Ciure,  post  360.  Barriton  v.  /far- 
Hm*,  3  fi^.  355,  &c.  Vide  also  PhHpe  en  JBeidenee,  vol.  1,  3&  Bnii 
Bi  P,  383»  and  the  caaea  referred  to  in  each  of  those  treatises,  which 
My  aupport  the  decision  in  Parrei  v,  Perry. 

Montfort's  EzVs.  v.  Alston.  . 


Bond  for  Virginia  money.    Per  curiam.    When 
pnu  mooej  is  contracted  for  in  this  State,  payable  here^ 
it  moat  bo  deternined  according  to  the  rates  eatablished  , 


4  Haywood's  beports. 

M»r,ir9l  hy  law,  nof  according  to  tlif  exrhaoge;  otherwise,  were 

v.^">r^it  cotitrartpd   in   a  fori  ign  country  and  tliero  payable* 

'  But  il*  in  State  contruct^s,  tlie  exchange  at  Halifax  For 

*  instance  shall  he  the  meaouiey  when  it  is  difiercnt  at 

..  Edcntnn«  and  still  more  so  at  othe^*  |i1ace8»  this  would 

C  ^  )  be  a  strange  mode  of  administering  justice. 


MORGANTON,  MARCH  TERM,  1791. 

ANONYMOUS. 

Henderson  moved  against  t!»e  Sheriff  for  not  returning 
the  execution  ;  and  among  other  things  it  appeared,  the 
Sheriff  had  bought  part  of  t lie  prop^^rty  himself.  And 
per  SpENCBR,  the  sale  is  not  lawful  and  the  Siieriff 
ouglit  to  be  punished.  This  opinion  was  said  to  be 
grounded  on  a  decision  that  had  taken  place  at  Salisbury 
some  time  before. 

NoTX.-.Vide  Ormmtly,  Fairchth,  Con.  R^'p.  550.  1  Mttrph  35.  ft  is 
a  general  rule,  that  alt  persons  who  stand  in  the  character  of  trustees 
for  the  bt-nefit  of  cithers,  .»re  proltibitcd  from  piirrtiasing'  at  their  own 
sale.  Vide  Judge  HxassRS'jir's  opinion  in  Gordonv*  Finley,  3  Bavfka 
239. 


(    3) 


HILLSBOROUGH,  Al'RIL  TERM,  1791. 

State  v.  Coulter. 

A  person  entitled  to  a  reward,  oflFered  by  the  General  Assemhly,  on 
the  conviction  of  an  <  Ifender,  is  a  competent  witness  8g;<inst  such 
ofTender. 

Indirtment  for  horse-RtrnliMp;. — The  Getipral  Assem- 
bly* at  their  last  session,  lind  offfrei!  a  i'<'>vHrcl  to  anj 
jierson  uho  uoulcl  H;i|»rehend  hinu  to  he  paid  upon  con- 
viction. Stokes  .i|»|»u  hetiflcd  him  for  stealing  liis  horse; 
and  ii(»v^  upon  trial  of  the  indictment  ftir  stealing  this 
horse.  Stoke**  ^as  offered  as  a  witness  on  the  part  of  the 
Stare  ;  and  though  it  v^as  strongly  objected  that  he  ought 
not  to  be  receivitl*  as  it  de|iendrd  u|Hin  Coulter^s  con- 
viction uhe«lfer  he  should  be  entitled  to  the  reward  pro- 
IDIsed  by  the  GetierBl  Assembly,  and  that  he  could  not 
be  entitled  to  il  unless  Coulter  shmild  be  convicted.  Yet 
per  cariamf  consisting  of  Spj!.nc£B  &  Macat*  he  is  a 
competent  witness,  and  must  be  recei%ed  :  and  he  was 
received  and  gave  evidence  accordingly,  and  upon  his 
evidence  Coulter  was  convictedi  and  received  judgment 
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of  denfh,  ai^  was  executed.     Vide  S  H.  H.  T.  0^  SOAfiep.  1791. 
S80.  281. 
^oTft.^yide  ffewardv,  Shipley,  4  Eaat't  Hep.  178. 


M0R6ANT0N,  SEPTEMBER  TERM,  1791. 

Swann  v.  Gauge. 

Note  gi\eii  to  a  married  woman  who  lived  separate;  \^j 
tlie  liUhbaiid  never  assented  to  tiie  contract,  and  the  debt 
was  attached  as  due  to  him.— Per  >\  ii^LiiMtfy  the  onlj 
Judge  in  Court*  assent  of  the  husband  is  not  necessary^  L 

Die  debt  becomes  his  immediately  ujion  delivery  to  the  '' 

feroe. 

NoTx.-ln  such  case,  the  husband  might  sue  alone,  or  join  his  wife  with  \ 
him,  wtiich  shews  that  the  debt  is  due  to  hiro.     1  CAu.  Plead*  19.-*  ) 
The  liusband's  assent  would  be  presumed^  until  the  contrary  wiS 
shewn.  < 

Greenlee,  assignee  v.  Young,  assignor* 

An  assignee,  two  years  after  the  assignment,  sues  the  drawer,  and 
takes  him  in  execution  by  ca.  ta.  from  which  he  is  discharged  by 
an  insolvent  act.  lieccurse  to  the  assignor  is  gone  by  the  delay. 
{Quert,  whether  one  year  would  not  be  too  long  })  also  by  the  ea. 
9a>  and  discharge  therefrom.— A  witness  may  be  introduced  to  shew 
the  consideration  of  an  assignment. 

Assignee  brought  an  action  aj^nstthe  drawer,  having 
waited  two  years  after  the  as^iignment,  obtained  judg* 
nent,  and  took  the  drawer  in  execution  by  ca.  sa.  •Per 
curiam^  be  has  forfeited  his  recurrence  to  the  assignor 
bv  M>  Wmg  delay  ;  certainly  a  year  ought  to  be  considered 
the  longest  time  to  be  allowed.  Credit  in  this  country 
is  nt*\er  given  for  a  IfMiger  time,  and  indeed  it  is  much 
to  be  dnithted  if  (tiat  is  not  too  long.  Sdiy.  He  has  taken 
the  drawer  in  exe(  ution  by  ca.  m*  who  liath  dischaiged 
himselt  uf  the  dtbt  by  the  ins(il\ent  act.  Now  suppoie 
the  present  Plainufi'Hhoald  recover  against  theassignoTt 
and  he  should  sue  the  drawer,  the  diawer  will  plead  hie 
former  discharge,  and  it  will  be  good.  So  by  thismeane 
jou  will  sul^ect  tlie  assignor,  and  yet  leave  him  without 
remedy^  which  is  not  law.  3dly.  It  was  adjudged  in 
this  rase,  that  a  witness  might  be  introduced  to  explaia 
the  condition  of  the  assignment. 

NuTB  —The  cases  of  Brown,  Campbell  U  C«.  v.  the  adfn'n  of  Crnif  and 
CUory^  and  JIhian  v.  Taller,  p^tt  378  &  381,  seem  to  establish  the 
position,  that  u  pi  rsun  who  receives  unnego(iab)e  paper,  is  not  bound 
to  the  same  diligence  as  if  he  had  taken  a  negotiable  instrument  on* 
der  an  endorsement,  and  that  he  shall  not  be  liable  to  any  loss,  unlew 
nm'er  all  the  circumstances  of  the  case,  he  be  deemed  to  have  neg^ 
Iccted  to  use  reasonable  diligence  in  the  coll*  ction  of  the  claims.—* 
With  regard  to  negotiable  instruments)  our  Gotuls  have  seemed  at 
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Sep*  ir91.foaie  lots  in  cstablishinfirthe  rfatmabk  Hme  within  wfticb  an  endonee 
v^r^^^  RittHt  give  notice  to  his  endonter  in  order  to  charge  him.  Williixs* 
Judge,  in  the  fint  caie  abore  referred  to^  aaya,  **  it  haa  been  deter^ 
mined  in  our  Coorta,  that  a  yearaball  be  the  longeat  time  allowed  for 
Vide  pott  the  girinf;  thia  notice."  In  the  case  of  Gardiner  r  Jonu^  2  Murphy 
SI,  308|  439|  DAViaL,  Jadge«  Bays,  •«  In  this  State  no  fixed  rule  has  beetn  esr 
S62k  tabliahed,  within  what  time  notice  of  a  demand  and  non-payment 
should  be  given  "  Hut  in  that  case,  fifteen  months  were  held  to  be 
too  long.  Subsequent  cases  have  shewn  a  dispoaition  in  the  Courts 
to  adopt  the  atrictnesa  of  tlie  Enclish  law,  at  least  in  banking  and 
mercantile  transactions.  In  the  State  Bank  v.  Smithy  3  Marpk,  7% 
where  a  note  fell  due  on  the  llth,  and  notice  was  not  given  to  the 
endorser  who  lived  in  the  same  town,  until  the  iT^tb  of  the  same 
month,  the  endorser  was  held  to  be  discharged  by  the  delay.  It  waf 
said  by  the  Court,  that  even  if  they  ahould  allow  three  days  of  |^race« 
yet  uotice  ahould  have  been  |[iven  on  the  15lh,  and  the  delay  tiU  the 
19^tb  waa  too  toof;.  In  BritUdn  ex*r  ofBrevn  v.  Johneton,  1  Dev.  R, 
393  The  Court  (after  an  adnearia)  sny^  that  *'  where  the  parties 
all  reside  in  the  aame  town,  and  are  engaged  in  mercaniile  pursuits, 
or  have  transactiona  with  a  bank,"  the  Court  '*  have  considered  them- 
selves warranted  in  r^*quiring  tl^;  utmost  diligence  in  such  circum* 
stances."  But  the  ssme  case  decidea,  that  among  farmers  resident 
an  the  country,  less  strictness  is  required,  and  that  ten  or  twelve  days 
deby  waa  not  too  long.  Tanof  v.  JMtUjohn^  2  HawH  5^i,  holds,  that 
where  the  partiea  all  rest<led  in  the  same  village,  four  months  delay 
would  discharge  the  endorser.  The  correct  principle  deducible  from 
a  view  of  all  the  cases  seems  to  be,  thst  tli^  question  of  reasonable 
difigeace  (which  is  to  be  determined  by  the  jury,  under  the  directions 
of  the  Court)  must  be  ascertained  by  a  consideration  of  the  pursuits 
and  residence  of  the  partiea  feapectively.  Bnmm'e  tx*r  v.  Johnttcn, 
X  Den.  293.  That  a  witneaa  may  be  introduced  to  explain  the  eondi* 
tion  of  an  assignment,  is  established  by  the  caae  of  iFrighir,  XMihrnm, 
o  Murp.  298«  in  n-hicti  it  was  decided  by  Hai.l&  UxirDKBSoir,  Judges, 
•gains*  TatLOB,  Chief-Justice,  that  parol  testimony  waa  admissiDle 
to  prove  a  contract  variant  from  what  the  law  implies  upon  a  common 
endorsement. 

M'Ktnnie's-  ex'rs  t;.  Oliphant'e  exVs. 

Per  WuAiAMSf  the  only  Judge  in  Cout*t,  trover,  tres- 
pass, deceit,  or  any  other  action  of  the  like  nature,  will 
lie  against  executors,  where  the  thing  itself  has  been 
used  so  as  to  go  into  and  increase  the  testator's  estate^ 
so  that  the  benefit  thereof  comes  tq  the  possession  of  the 
executor,  otherwise  where  the  thing  is  destroyed,  as  if  a 
(  4  ^  man  take  my  bullock  and  eat  him.    The  case  otHamblj/ 

f*  TroiU  in  Cknoper^  is  not  law ;  and  further,  I  never 
new  a  case  in  Cowper  to  he  received  as  law  in  our 
Courts. 

Nora.— Vide  Detnm  ▼.  JUane'f  erVa,  poet  31.  Clark  v.  BUI,  put  309. 
JhMTjf  V.  Moore^s  ex'ra.  poti  363*  In  the  last  case  cited,  the  article  of 
property  for  which  the  action  waa  brought,  did  not  go  into  and  in* 
ereatce  the  estate  of  the  tcatator ;  but  it  waa  decided  that  that  made 
no  difference.  The  Bditor  hsh  it  from  good  authority,  that  the  ex- 
preasion  attribnted  to  Judge  l^iuiaia  in  thia  case,  that  be  **  never 
knew  a  caae  in  Omper  to  be  received  as  kw  in  oor  Cotutf,*'  iSa  m^- 
tkk^  end  wss  sever  ased  by  bin. 
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Bfanton  v*  Miller.    Ejectment  Sep.179t. 

Raled  per  Wixliams,  that  the  Coart  have  ncvcjr  dc-  ^'^^"'^'^^ 
parted  from  this  rule — where  the  party  tiath  lost  his 
aeedy  or  is  out  oF  possession  thereof,  he  himseir,  and  no 
other  person  for  hioif  must  ms^ke  oath  of  the  loss,  before 
he  shall  be  permitted  to  read  a  copy,  because  no  other 
can  safely  swear  of  his  want  of  possession  :  and  so  tins  (  4  } 
PlaintiflT  was  called,  though  it  was  urged  to  the  Court 
he  was  in  a  foreign  country. 

NoTC-^VIde  fVri^ht  U  vife  v,  Bo^an,  in  note  po^  178.  Park  v. 
Cnhrm  &  others,  tetf  410.  Mcholtm  v*  BilHara,  1  Car.  Lavf  £tp» 
35S. 

SALISBURY,  SEPTEMBER  TERM,  1791. 

State  V.  Mann. 

Per  W11.1.IAMS,  the  meaning  of  the  word  command^ 
ts  applied  to  the  case  of  principal  and  accessary,  is 
vhere  a  person  iiaving  control  over  another,  as  a  master 
orer  bis  servant,  orders  a  thing  to  be  done. 

Mados  0.  Hoskint. 

The  Defendant  had  purchased  a  negro  of  Ward,  who 
]»retended  a  title  under  the  Plaintiff,  and  called  a  man 
who  also  had  purchased  one  other  negro  of  Ward,  who 
claimed  it  in  the  same  manner — objected,  he  is  interested 
in  the  question.  To  this  it  was  answered,  that  the  caso 
of  Fond  f  Perry,  in  Halibz,  October,  1790,  had  set- 
tled tills  point,  and  had  determined  that  the  objection 
nsst  be  as  to  his  interest  in  the  event  of  the  cause.  But 
per  WiLUAMs  &  Macat,  Judges,  where  a  man  is  plainly 
interested  in  the  event  of  a  question,  he  hath  been  ex- 
eluded  by  all  authorities.  And  per  Williams,  I  rem<>m- 
Wr  something  of  that  case  at  Halifas,  but  the  circum* 
itancrs  must  have  been  different  from  this. 

KoTi^-^Orerruled,  vide  the  references  in  ti>e  note  to  Farrtl  v. 

HILLSBOROUGH,  OCTOBER  TERM,  1791. 
State  v»  John  O.  Blount  &  Thomas  Blount. 

Wbenetcr  one  person  has  the  money  of  anotheri  and  knows  what 
wm  be  ought  to  p^jr,  he  matt  p'^y  interest  tor  the  same. 

They  had  received  of  the  State  at  different  times  for 
the  |iiir|io8e  of  discharging  the  debt  due  from  this  State 
ta  ttie  Government  of  Martinique,  by  commodities  to  be 
HRhaiid  iind  shipiieil,  the  sum  of  thirteen  handreil 
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Oet«  1791,poonds*— eleven  hundred  ponnds  tbey  laid  out  accord-. 

s^'v^^i^  ingly,  the  rest  they*  never  applied ;  and  the  quention  now 
was,  iivhether  interest  sliould  be  allowed.  Mr.  Moore 
urged  it  was  to  be  conBidcred  in  the  nature  of  a  loan, 
and  insisted  that  in  all  cases  where  a  man  retains  ano- 
ther's money,  the  amount  whereof  he  knows,  interest 
f  5  1  ought  to  be  allowed,  and  cited  3  Wih.  205.  2  Be*  Re^ 
^  *  761.  1  Bur.  151.  2  Bur.  1085.  mug.  724.  And 
ftr  citriflm,  Wherever  the  party  knows  what  -sum  he 
ought  to  pay,  there  he  ought  to  pay  interest :  here  thry 
well  knew  how  much  of  the  money  they  had  appropriated 
to  the  purposes  they  received  it  for,  and  for  the  balance 
they  ought  to  pay  interest;  and  it  was  allowed  by  the 
jury  accordingly  by  \^ay  of  damages. 

(jQ**  This  case  may  have  been  decided  in  April, 
1792,  the  original  note  has  no  date  to  it. 

NoTX.'Vide  HnnM  y.  Jacks  and  London  Burvitnng partners^  Uc-  post  173. 
The  English  authorities  upon  the  aubject  of  intert* at,  j^re  very  much 
at  yariance  with  each  other  :  (Note  to  De  ffaviland  v.  Bmoerhank^  1 
Camp.  N,  P.  Rep.  S'2)  and  the  Uter  decisons  appear  to  be  incompa- 
tible with  our  notions  of  justice.  Vide  Com.  on  Con.  2d  vol.  p  178-9 
of  the  3d  Aincr.  ed.  The  most  proper  rule  se«-ms  to  be,  th  «t  laid 
down  in  ffttm  y.  Jacks  and  London  svrv.  partnert,  &c«  "  That  where- 
ever  the  debtor  knows  precisely  what  he  is  to  pay,  and  wlien  he  is  to 
pay  it,  the  jury  may  ^^ivf  interest  by  way  of  damages." 

Strudwick  v,  Shaw. 

In  1728  the  land  in  dispute  was  Kr&nttd  to  A,  who  in  17S0  conveyed 
to  B,  who  soon  afterwards  uent  to  England.     B  sold  to  C,  who  in 

came  to  this  country,  but  soon  went  hack  again.  In 
C  returned  to  Carolina,  where  he  rt  maint-d,  and  in  1787  brought 
suit.  One  D  settled  on  the  lands  In  question  in  1751,  lived  upon 
them  thirteen  years,  and  died  in  possrssion,  leaving  a  son.  The 
son  assigned  to  some  person,  who  assi^rned  to  the  Defendant,  who 
had  lately  procured  a  grant.  Under  these  circumstances,  it  was 
held,  that  the  l^lainliff't  Jut  posMessiotiii  was  lost. 

In  the  j^ear  1728«the  (uvinises  in  quostion  were.fi^ranted 
to  one  Foster;  in  1730,  Fi»stor  ronvi-yi'd  to  Gruvernor 
Burrington,  who  soon  aftt^rwards  went  to  En.t^iand  In 
the  ^ear  Burrington  sold^  and  conveyed  to  Strud- 

wick, by  k  general  desrHption  of  all  his  lands  in  North* 
Carolina.     Strudwick  came  to  this  country  in  the  year 

but  soon  went  to  England  again,  and  in  the  year 
returned  to  Carolina,  where  he  remained,  and  in  1787 
brought  suit. — One  Hopkins  settled  on  the  lands  in  ques- 
tion in  1751,  and  lived  u|ioii  them  13  years,  when  lie 
died  in  possession,  leaving  a  son.  This  rigiit  of  posses- 
sion was  afterwards  assigned  by  him  to  some  person, 
who  assigned  it  to  the  Defendant,  who,  under  this  right, 
had  lately  procured  a  grant  from  the  State. 
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Th6  argument  of  Davie  for  the  Defendant— The  Plain-  Oct.  1791. 
tiflrhas  shewn  a  title  as  his  Counsel  aiiegest  to  the  pre-  ^^^^^^^^^ 
mises  mentioned  in  the  declaration,  and  the  location  be* 
ing  settled  by  former  determinations,  ^hall  not  be  brought 
into  question  at  present :  but  there  are  several  material 
ob|ections  against  the  PlaintinT's  recovery. 

1st.  It  does  not  appear  that  there  has  been  any  actual 
possession  In  the  lessor  of  the  Plaintiff,  or  the  persons 
under  whom  he  claims  since  the  year  1728 ;  therefore,  if 
the  Plain tiflf  ever  had  a  right  to  recover  in  an  action  of 
fjectmciit,  that  right  has  been  lost  by  his  laches. 

The  nature  of  the  title  to  lands  is  such,  as  to  make  It     ^  ^  n 
divisible  into  three  distinct  species  of  property,  or  kinds     ^    ' 
ot  right.    It  may  consist  of  the  ruiked  possession  or  a  right 
of  possess! on f  or  a  mere  right  of  property.    The  first  may 
happen,    where  a  person  in  this  country  should  enter 
upon  a  woodland,  though  granted  estate*,  and  settle  and 
cultivate   it,  and  thus  actually  occupy,  without   the  sha- 
dow of  right  or  colour  of  title,  as  it  Is  called  in  our 
Courts.     The  second  will  take  place,  where  the  patentee 
submits  to  the  unsanctioned   occupation   of  the  settler^ 
uho  has  the  actual  possession,  while  the  right  of  posses- 
ftiun  resides  in  the  person  to  whom  the  land  was  granted. 
The  third  species  of  property  will  be  found,  where  the 
grantee  may  have  "  the  true  ultimate  property  of  the 
hinds  in  himself,  but  by  tlie  intervention  of  certain  clr- 
cumstancesy  either  by   his  own  fiegligence,    the  solemn 
act  of  his  ancestor,  or  the  determination  of  a  Court  of 
justice;  the  presumptive  evidence  of  that  right  is  strong- 
ly in  favor  of  his  antagonist,  who  has  thereby  obtained 
an  absolute  rigA^  of  possession.*^  ZBLComA  95, 196,  197. 
Co,  Liu  S45,  S85.  Qilb.  Ten.  18. 

Ejectment  being  a  possessory  action,  it  lies  only  where 
the  lessor  of  the  Plaintiff  could  rightfully  enter,  and  the 
title  to  support  a  recovery  must  therefore  be  inseparably 
connected  with  the  rigfit  of  possession,  and  must  have 
this  ingredient  at  least.  The  title  of  the  Defendant  is 
entirely  out  uf  view.  It  is  an  old  maxim  that  a  man 
must  recover  by  the  strength  of  his  own  title  in  eject- 
ment, not  in  consequence  of  any  weakness  in  that  of  his 
adversary.  Every  Plaintiff  in  ejectment,  says  Lord 
Mai«sfie14D,  in  the  c^ntot  Jtkins  v.  Horde^  must  shew  a 
right  of  possession,  as  well  as  a  right  of  pioperty ;  there- 
Tore,  the  Defendant  need  not  plead  the  statute^  and  the 
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Oct.  ^791.  p\^[ fill f[  must  shew  that  his  lessor  had  a  right  to  enter  : 
^'^^"'^^^^^  an«l  this  can  only  be  effected  by  provinj^  a  p«isscssion 
witliin  seven  years  in  the  Plaintiff,  his  ancestors,  or  the 
persons  under  whom  he  Claims,  and  such  possession  must 
be  an  actual  possession,  i  Burr,  119.  JRunn.  112,  US. 
By  the  statute  of  21  Jac.  t  ch*  16,  <<None  shall  make 
an  entry  into  land,  but  within  twenty  years  after  their 
right  or  title  shall  first  descend  or  accrue.'*  Our  own 
act  of  limitations  only  alters  the  phraseology  to  ^*  shall 
thereunto  enter  or  make  claim,''  and  shortens  the  limita* 
timi  to  seven  years :  so  that  the  English  decisions  may 
be  considered  authorities  as  to  the  operation  of  this  part 
of  the  statute  ;  and  it  will  appear  by  all  these,  as  well 
as  the  opini<ms  of  every  writer  on  the  subject,  that  where 
there  hath  been  no  possession  during  the  time  limited  in 
(  7*  )  the  statute,  either  in  the  lessor,  his  ancestors,  or  the  per- 
sons under  whom  he  claims,  the  Plaintiff  in  this  action 
will  be  nonsuited,  unless  his  ca^e  may  bo  brought  within 
some  of  the  exceptions  allowed  by  the  act  of  Assembly. 
The  action  of  ejectment  is  only  competent  where  the 
Plaintiff  may  enter ;  and  the  right  of  entry  is,  in  this 
case,  completely  taken  away,  by  the  statute,  and  the 
claimant,  by  such  default,  utterly  excluded  and  disabled 
from  any  entry,  or  claim  to  be  made,  after  the  seven 
years  are  expired.  This  is  not  only  the  plain  letter  of 
the  law,  but  the  construction  has  been  uniform.  Rutin. 
14  to  17.  Salk.  205.  5  Bur.  2635.  6  Mod.  44.  Cas. 
K.  B  573.     2  ICebte  127.     1  Bur.  1 19. 

Thus  the  neglect  of  the  Plaintiff,  in  this  case,  to  enter, 
or  make  claim,  as  I  take  it,  has  wrought  an  actual  bar  ; 
not  by  the  Ui'fcndant  acquiring  title,  but  by  his  losing  or 
destro>ing  his  own  right  of  action;  and  to  the  authori- 
ties already  adduced,  may  be  added  the  case  in  Strange 
1142,  and  the  law  as  stated  in  2  Black.  196,  197,  198. 
The  law  presumes  that  the  tenant  in  possession,  either 
had  at  first,  a  good  title,  in  consequence  of  which  he  en- 
tered on  the  lands  in  question,  or  that  since  his  entry  ho 
bad  acquired  one ;  and  therefore,  after  so  long  an  ac- 
quiescence, his  possession  shall  not  be  disturbed,  without 
enquiring  into  the  absolute  and  real  right  of  the  proper- 
ty, unconnected  with  the  right  of  possession. 

He  said  that  the  legal  notions  of  possession  in  this 
country  have  been  extremely  vague  and  indefinite,  but 
be  did  not  recollect  any  case  in  which  this  doctrine  had 
been  settled  with  due  precision.    The  constructive  pos- 
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session!  mentioned  in  some  rases  by  our  Judges*  is  a^^^*^^^^* 
doctrine  unknown  to  the  common  law  ;  but  be  held  that  ^"^^^^^'^^ 
the  correct  idea  of  that  possession,  ^  iiich  would  arrest 
the  operation  iif  tliis  act,  is  such  a  possession  as  isdcs- 
cribcd  by  Coke  Inst.  15.  ^asi  pedis  positio. — ^Tliat  (he 
claim  mast  be  made  by  suit  in  law  under  the  express 
tcims  of  the  2d  sec.  of  the  act,  and  that  the  entry  must 
be  an  actual  entry,  and  the  possession  an  actual  posses- 
sion.   BiU.  102,  103.     \  Salk.  285. 

Independent  of  the  operation  of  the  2d  sec.  of  our  act 
of  Uroitation,  by  the  determinations  in  England,  receiv- 
ed as  authority  here,  seven  years  adverse  possession  is 
not  only  a  negative  bar  to  the  action,  or  remedy  of  the 
PJainliff,  but  a  |>ositive  title  to  the  Defendant ;  and  there- 
fore, where  A  had  the  possession  of  lands  for  twenty 
years  in  England,  Avithout  interruption,  and  then  B  got/ 
into  possession,  on  which  A  was  put  to  his  ejectment : 
kcrc,  tliough  A  was  Plaintiff,  yet  his  possession  for  twcn-  (  8  ) 
tjr  }ears  was  deemed  a  good  title,  and  he  recovered  ac- 
cordingly. This  was  ruled  by  Hoi^t,  Chief  Justice,  say- 
ing that  a  possession  for  twenty  years,  was  like  a  de- 
scent, which  tolls  au  entry,  and  gives  a  right  of  posses- 
sion, which  is  sutiicient  to  maintain  an  ejectment.  Salk. 
421. 

in  the  present  case  there  has  been  an  actual  uninter- 
ni|itcd  and  adverse  possession  for  thirty- six  years  by  the 
Defendant,  and  those  under  whom  he  claims,  whei*eby 
be  bas  acquired  a  title,  upon  the  strengtii  of  which  he 
coold  recover  in  this  form  of  action  against  the  Plaintiff 
bifflself,  who  has  now  nothing  left  but  the  mere  right  of 
property. 

The  Court  will  also  please  to  observe,  that  this  objec- 
tion, under  the  form  of  the  title  acquired  by  the  Defen- 
dant from  possession,  collects  additional  force  from  a 
comparison  of  the  statute  of  James  with  the  act  of  North- 
Carolina.  The  3d  sec.  of  our  act  is  an  abstra(*t  from 
tbe  Ut  sec.  of  the  English  statute,  and  operates  on  the 
fisfat  or  title  of  the  person  who  is  out  of  poissession,  with- 
out appearing  to  touch  in  any  manner  AVhatsoevcr,  the 
Hghtor  title  of  the  tenant  in  possession. 

Tbe  2d  sec*  of  our  law  enacts,  **  that  all  possessions 
^ff  or  titles  to  any  lands,  tenements  or  hereditaments 
wbatever,  derived  from  any  sales  made  either  by  credi- 
tors, executors  or  administrators  of  any  persons  deceas- 
ed, or  by  husbands  and  their  wives,  or  husbands  in  right 
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Oct.  1791.  ,|f  their  wives,  or  by  indorsement  of  patentSf  or  otlicr- 
^^"^''"^^  wise,  of  which  the  purchasrr  or  possessor,  or  any  claim- 
ing under  them,  have  continued,  or  shall  continue  in  pos- 
session of  the  same  for  the  space  of  seven  years,  without 
any  suit  in  law,  be,  and  are  hereby  ratified,  confirmed^ 
and  declared  good  and  legal,  to  all  intents  and  purposes 
whatsoever,  against  all  and  all  manner  of  persons:  any 
former  or  other  title,  or  claim,  act,  law,  usage  or  sta- 
tute to  the  contrary,  in  any  wise,  notwithstanding."  In 
the  whole  of  the  statute  of  JameSf  there  is  nothing  liko 
this  section,  yet  the  adjudications  in  this  country  have 
always  followed  the  construction  of  that  statute,  and 
have  generally  fallen  short  of  them,  without  noticing 
the  extensive  and  beneficial  operation  of  thii  clause. 

It  will  be  remarked,  that  this  clause  relates  only  to  the 
right  of  the  tenant  in  possession,  o|ierating  in  such  a 
manner  as  to  ripen  an  inchoate  or  defective  right  into  a 
complete  title. 

That  the  act  embraces  '<  all  possessions  of  laiids,"  as 
well  as  *'  titles  to  lands,'*  derived  from  any  sales  made 
to  creditors,  &c.  or  by  indorsement  of  the  patents,  or 
otherwise.  Thus  every  "  sale,**  whether  of  the  posscs- 
/  9  sion,  or  right  of  occupancy,  or  the  title  comes  within  the 
purview  of  this  clause,  which  goes  to  the  absolute  confir- 
naatioh  of  the  title  of  the  purchaser. 

The  act  appears  to  have  embraced  expressly  both  the 
cases  of  a  mere  right  of  occupancy^  and  what  is  usually 
called  a  iitle^  by  the  expressions  of  **  all  possessions  of/' 
or  ** titles  to,**  "which  the  purchaser  or  possessor:" 
So  that  sales  of  the  right  of  occupancy,  a  very  com- 
mon case  in  this  country,  ever  since  its  first  scttlement« 
are  clearly  within  the  letter  and  policy  of  the  act.  The 
sale  and  assignment  of  the  possession  by  the  heir  of  Hop- 
kins, connected  with  a  continued  possession,  a  possession 
that  has  not  been  interrupted  by  any  suit  at  law,  we  con- 
tend has  now  ripened  into  a  complete  title,  absolutely 
ratified  and  confirmed  by  this  act  to  the  Defendant,  any 
former  or  other  titles  notwithstanding. 

It  is  not  necessary  to  enquire  in  this  case,  whether  the 
Defendant  has  acquired  a  title  under  the  2d  sec.  of  this 
act,  that  would  resist  a  \»rit  of  right :  the  Court*  how- 
ever, would  [)ermit  him  to  observe,  that  if  this  act  con- 
tained no  more  than  the  statute  of  JameSf  there  «ould 
have  been  no  question  as  to  this  {Kiint ;  but  our  law  has 
a  much  higher  regard  for  possession,  and  connecting  it 
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with  the  circumstance  or  time,  makes   it  the  strongest  Oct.  ir9i. 
evidf^nce  of  title ;  and  it  is  from  the  full  and  strong  ix-  ^-^^^^"^^^ 
pressions  of  this  clause  of  the  act,  that  he  had  held,  a  ti* 
tie  like  this  could  not  be  disturbed  by  a  Mrit  of  right  in 
this  country* 

The  statute  of  limitations^  as  far  as  it  respects  real 
estates,  is  a  law  of  the  utmost  importance  to  the  peace 
and  happiness  of  the  community.  The  leading  motive 
of  entering  Into  soriety,  was  the  prqtection  of  property* 
and  the  great  object  of  the  law  is,  to  secure  and  quiet 
men  in  the  poRsession  of  it :  thits  policy  is  strongly  ex- 
pressed in  the  preamble  of  the  act,  ^'  Wliereas  great  suit, 
debate,  and  contro\ersy  hath  heretofore  been,  and  may 
hereafter  arise,  by  means  of  ancient  titles  to  land  deriv- 
ed from  patents  granted  by  the  Governor  of  Virginia, 
tiie  conditions  of  which  patents  have  not  been  performed, 
nor  the  quit-rents  paid,  or  the  lands  have  been  deserted 
by  the  first  patentees,  or  for,  or  by  reason,  or  means  of 
former  entries  or  patents  granted  in  this  Government; 
for  prevention  whereof,  and  for  quieting  men's  estates, 
and  for  avoiding  suits  in  law,  Be  it  enacted,"  &c. 

The  case  under  the  consideration  of  the  Court,  is  pre- 
cisely one  of  the  cases  contemplated  by  the  act.  Where 
patentees  have  deserted  their  lands  still  a  wilderness, 
and  others^  ignorant  of  such  appropriation,  have  settled  /^  «fv  \ 
vpon  Uiemy  and  improved  them  by  the  labor  of  many  v  ^  J 
years,  exjiecting  to  acquire  a  title  in  the  course  of  time, 
on  the  usual  terms  from  Lord  Granville  or  the  King  ;  it 
would  be  incompatible  with  the  principles  of  justice,  or 
the  policy  of  an  infant  Government,  struggling  with  the 
difficulties  of  settlement  and  a  feeble  population,  to  turn 
tlie  improving  tenant  out  of  possession. 

He  said  he  relied  with  confidence  upon  these  objections 
arising  out  of  the  statute,  supported  by  an  uniform  train 
of  decisions,  and  no  determination  in  this  country  could 
be  said  to  have  shaken  these  authorities,  unless  the  case 
ofMiUeit  and  Jlinns  in  this  Court,  should  be  consider- 
ed as  militating  in  some  measure  against  the  construc- 
tion contended  for  on  the  first  point.  In  that  case,  two 
points  were  determined,  1st.  That  the  delivery  of  the 
grant  to  the  grantee,  should  raise  a  constructive  posses- 
sion, suflBcient  in  law  to  preserve  the  grantee's  right  of 
entry  where  there  is  not  an  adverse  possession.  2d. 
That  the  PlaintiflT  shall  be  put  to  prove  an  actual  posses- 
ftioQ  in  himself  within  seven  years^  only  where  the  De- 
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Oct.  ir9i.  Tcndant  sets  up  an  adverse  possession  Tor  tliat  time.  In 
^■^^■^^'^^^  this  case,  there  lias  been  an  actual  ail\erse  possession 
ever  since  the  year  175t  ;  and  fur  more  than  seven  years 
by  the  Dercndant  himself;  so  that  this  new  doctrine  of 
constructive  possession,  which  owes  its  birth  to  this  case 
of  MMett  and  J^inm,  will  not  serve  the  IMaintifT  in  this 
instance. 

It  may  perhaps  be  said,  that  the  absence  of  Burring^* 
ton  beyond  sea,  as  well  as  that  of  the  lessor  of  the  Plain- 
tiff, and  the  time  struck  out  on  account  of  the  interven- 
tion of  the  war,  will  bring  this  case  within  the  exception 
of  the  act  of  Assembly. 

To  this  he  answered,  that  the  proviso  of  the  act  of  As- 
sembly saves  the  right  of  action  to  persons  beyond  seas, 
only  for  eight  years  after  their  title  shall  accrue,  the 
words  of  the  act  being,  ^'  or  persons  beyond  seas,  within 
eight  years  after  the  title  or  claim  becomes  due,  shall 
take  benefit  and  sue  for  the  same."  So  that  it  becomes 
necessary  to  bring  suit  within  eight  years  after  the  ad- 
verse possession  took  place,  even  upon  the  doctrine  deli- 
vered in  the  case  of  MaUeit  and  Minns.  It  is  also  to  be 
observed,  that  Mr.  Strudwick  came  to  this  country  in 
the  year  ,  after  the  sale  of  Burrington  to  him,  and 

timt  the  act  certainly  attached  upon  his  right  at  that 
time,  and  his  returning  to  England  would  not  prevent 
the  statute  running ;  so  that  after  striking^ut  the  ten 
^  \\  \  years  from  March  '73  to  '83,  tiiere  is  sufficient  time  foi- 
^  '^  the  statute  to  have  complete  effect ;  and  when  the  act  be- 
gins to  run,  it  cannot  be  suspended  on  account  of  any  af- 
ter defect  or  impediment  whatsoever.  To  prove  this 
point,  he  cited  Flowd.  368  to  376,  saying  that  indeed  this 
was  the  case  of  a  fine,  but  that  the  reason  and  principle  was 
the  same  in  a  common  case  under  this  act ;  and  that  the 
determination  upon  the  statute  of  limitations  bad  ever 
since  followed  the  decision  in  the  case  of  Stowdl  v.  Lord 
Zauch.     See  £  mil.  582  3.     L  Will.  134.     Stra.  556. 

There  is  one  other  point  of  great  im|)ortance,  which 
has  not  yet  been  sancticmed  in  this  country  by  any  direct 
decision.  He  said,  I  admit  the  doctrine  has  been  ques- 
tioned, but  there  is  no  part  of  the  common  law  moi*e 
clearly  settled  than  that,  when  a  descent  is  cast,  the  heir 
of  the  disseisor  has  the  jus  possessioniSf  because  the  dis- 
seisee cannot  enter  u|ion  his  possession,  and  evict  liiniy 
but  is  put  to  his  real  action,  because  the  freehold  is 
cast  by  the  law  upon  the  beir*    Howell  was  thirteen 
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jcars  in  possession,  died  in  actual  possession^  and  the  Oct.  1791. 
lav  cast  the  ft'eeludd  upon  his  son  ;  and  tlie  reason  of 
the  law  as  stated  in  2d  Black,  177,  applies  to  this  coun- 
try as  strongly  as  any  otiicr.  The  law*  aays  he,  will 
presooie  that  the  possession,  which  is  transmitted  from 
the  ancestor  to  the  heir,  is  a  rightful  possession,  until 
the  contrary  be  judicially  shewn ;  and  therefore,  the 
heir  shall  not  be  evicted  by  a  mere  «ntry,  altbougli  such 
a  measure  would  have  been  competent  in  law  to  have  dis- 
possessed the  ancestor.  The  alteration  by  the  statute  of 
the  52d  Henry  8th,  of  this  common  law  rule,  only  re* 
quires  that  tlic  disseisor  should  have  five  years  peacea* 
ble  |)oscession  next  after  the  disseisin,  and  a  descent  cast 
under  these  circumstances  tolls  an  entry,  unless  the  dis- 
seisee should  have  made  continual  claim*  He  therefore 
concluded,  that  there  being  a  descent  cast  in  this  case, 
the  right  of  entry  of  tiie  lessor  was  also  thereby  taken 
away,  and  that  therefore,  the  PlaintiflT  could  not  recover 
in  this  action  ;  and  relied  as  to  this  point,  upon  InsL  250^ 
225.    Sec.  426.     Gilb.  Ten.  from  2 1  to  36. 

Mr.  MoorCf  in  reply,  cited  Burr.  Rep.  60,  to  shew  the 
<loctrtne  of  seisin  and  disseisin,  and  to  prove  there  could 
be  no  disseifiin  in  this  country.  The  Court,  consisting 
or  Judges  Williams  and  Macay,  after  advising  toge- 
ther on  the  bench  for  some  time,  said  that  the  jus  pas- 
tmionis  was  lost  by  ((le  Plaintiff;  and  without  giving 
their  opinions  at  large,  directe<l  the  Plaintiff  to  be  call- 
ed: and  accordingly  he  was  called,  and  nonsuited. 

Ncm. — The  Court  gave  no  reasons  for  their  decision  in  this  case, 
so  that  we  know  not  with  absolute  certuinty  upon  wliat  grounds  their 
cptnion  was  formed.  Whether  the  Plaintiff  lost  1)18  right  of  posses- 
sion by  laches,  or  by  the  descent  cast ;  Whether  the  possession  of  the 
Defendant  and  those  under  whom  he  claimed,  operated  only  (o  bar 
tlie  Plaintiirs  remedy,  or  likewise  to  perfect  his  owo  title,  are  mat- 
ten  left  for  coi^ecture.  A  reference  to  subsequent  cases  m^y  per- 
^ps  point  nut  to  us  the  principles  upon  which  it  should  have  been 
decided.  If  the  descent  cast  was  relied  6pon  by  the  Court,  I  know 
cf  no  decision  in  this  State,  either  affirming  or  overruling  it,  and  it 
vottM  be  presumptuous  in  me  to  venture  to  predict  what  would  be 
tlie  decision  of  our  Judges  upon  a  case  in  which  that  point  should 
ifM.  The  question  might  occur  in  the  case  of  a  person  who  had  ob- 
tained, and  continued  in  possession  of  lands  for  five  years,  either 
vith  Of  wittiout  colour  of  title,  and  then  ahoald  die  in  possession  leav- 
'*n%  heirs ;  with  the  additional  circumstance,  in  case  where  he  had 
colour  of  title,  that  his  death  should  be  before  the  expiration  of  seven 
)ears.  Where  tlie  possessor  had  no  colour  of  title,  I  presume,  ac- 
tordiag  to  the  present  notion  of  such  a  possession  in  this  Stale,  his 
heir  Mould  acquire  no  greater  right  ttian  he  had ;  but  if  the  posses- 
ion vas  accompanied  with  colour  of  title,  it  would  be  for  our  Courts 
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Oct.  1791.  ^Q  ^y  whether  the  English  law  was  founded  upon  doctrines  which  do 
not  ftuit  the  circa m^itances  of  this  country,  or  whether  it  is  not  equally 
politic  here  to  protect  at  least  the  possessory  right  of  an  heir  claimto^ 
under  such  descent.  If  the  Court,  in  this  case,  were  influenced  by 
the  lenRfth  of  the  Defendant's  possession,  which,  with  that  of  those 
under  whom  he  claimed,  was  said  in  arprtiment  to  be  thirty-six  year^ 
we  shall  find  that  later  decisions  have  put  a  different  construction  on 
the  statute  of  limitations.  It  will  be  remarkerl,  that  the  Defendant's 
possession  in  this  case,  was  a  naked  one  without  colour  of  title.  In 
the  case  of  Tountf  v.  Irwin,  2  Hcky.  9,  it  was  said  by  Hatwood,  Judg'e* 
that  the  Plaintiff  need  not  have  been  in  actual  possession  within  seven 
years:  that  his  title  by  deed  or  grant  jjives  him  a  constructive  possession, 
which  preserves  his  rijfht  of  entry,  until  it  be  destroyed  by  an  actual 
adverse  possession,  continued  for  seven  years  under  colour  of  title. 
Slade  V.  Smith,  post  248,  decides,  that  when  a  man  has  obtained  a 
l^nt  of  land,  he  has  a  constructive  possession  until  an  actual  adverse 
possession  commences,  which  adverse  possession  must  be  a  continued 
one  for  seven  years  before  the  jus  intranrli  of  the  grantee  is  lost.  And 
the  case  of  Sorbets  v.  Turner,  2  JKiy.  97,  and  of  Stanly  v.  Turner, 
Con,  Rep.  533.  S,  C.  1  Murph.  14.  shows,  that  the  adverse  possession 
roust  be  under  colour  of  title.  TiV/e  the  observations  of  Hatwood, 
Judge,  upon  the  case  of  Armour  v.  While,  2  //ay.  87  inserted  like- 
wise in  a  note  to  Stanly  v.  Turfi«r,  1  Mur.  14.  As  to  what  is  a  suffi- 
cient possession  under  the  act,  vide  Andr eras  y.  Mnlford^  post  31t» 
Grant  v.  JVinbourne,  2  Ifoy.  56.  Anon,  ib^  76,  As  to  colour  nf  title, 
vide  -^—  V.  AshCt  2  Hay.  103.  Peafce  v  Owens,  ibid  2351  Evans  v. 
Satterjield,  1  Mur.  413  HiWt  heirs  v.  WiUon'a  heir»,  2  Mur.  14  .  Trus* 
fees  of  Umveroify  v.  Blount,  N  C.  Term  Rep.  13.  Jones  v.  Putney, 
3*  Jlfur.  562.     Taie  v.  Southard^  1  flfi-mkn  45.    CampbeU  v.  M' Arthur, 

2  Hwwks  33      Episcopal  Church  of  Newbern  v.  Newbem  Academy,  idid 
233.     Rayner  &  wife  v.  Capehart,  ib.  375.     Tate's  heirs  v.  Soutfiard, 

3  Hitwks  119. 
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HALIFAX,  OCTOBER  TERM,  1791. 

Merpit  V.  Warmouth. 

Detinue.  Warmouth  had  hired  the  negro  in  question 
of  Waller;  and  the  negro  had  been  demanded  while  in 
his  |»osse8sion  ;  but  before  the  issuing  of  the  writ  he  de- 
livered the  negro  to  Waller,  so  that  the  negro  was  not 
in  the  Defendant's  possession  at  the  time  of  the  action 
brought*  Per  Ashe  and  Spbngeb*  yet  a  recovery  may 
be  had  against  him,  and  ruled  accordingly,  and  Plaintiff 
had  judgment. 

Cobbs  V,  Fowler. 

Ruled  per  Ashe  and  Spbkcer,  that  as  in  this  case 
there  were  five  Defendants  in  trespass^  and  four  had  been 
taken  and  pleaded  to  isaue,  and  the  process  had  not  con- 
tinued against  the  other  for  several  terms,  it  was  a  dis- 
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continaance  of  the  whole  cause.  Davie  for  the  clisconti-M»«^792. 
mnMnce^  cited  I  1  Co.  6,  where  it  is  said,  there  was  tres« 
pa^^  a^^in.st  four,  and  judgment  by  default  ajs^ainst  one, 
and  a  writ  of  enquiry  awarded  to  prevent  a  discontinu- 
ance. In  the  present  case,  a  discontinuance  was  entered 
accitrdingly,  thougli  much  opposed  by  the  Counsel  on 
the  other  side. 


MORGANTON,  MARCH  TERM,  1792. 

Witherspotfn  v.  Isbell- 

Tlie  u'ords  were  laid  in  the  declaration  to  have  been 
spoken  in  surae  month  of  the  year  1788,  and  the  wiit  ap- 
peared to  be  dated  abo%'e  six  months  after  that  time«  and 
the  act  of  limitations  was  pleaded  in  bar;  and  on  the 
e^'idence  It  appeared  the  words  were  actually  spoken  a 
ronsiderabie  time  after  the  time  laid  in  the  declaration.  . 
And  per  HVixliamb,  there  is  a  difference  between  laying 
a  fact  after  the  time  it  really  happened,  and  before  the 
time  it  realij  happened:  in  the  first  case,  the  declaration 
is  supportable,  in  the  second  it  is  not-^so  the  Plaintiff 
mas  nonsuited,  ^nere  de  hoc*  et  vide  Balk.  662.  Cro.  J» 
428.  BulL  33*  L.  Ev.  'ZA  \ ,  Co.  Litt  283.  Cro.  Car. 
5t4,  fi£8.  1  Sid.  308.  Trials  per  pais^  394.  Cro.  J. 
H.  Tauc/i.  Pre.  264,  549.  5  J^o.  C.  £87.  1.  Bac  M. 
102.     2  M.  ILP.  C.  29 J. 

State  V.  Grisham. 

Indictment  for  feloniously  and  burglariously  breaking 
and  entering  into  the  dwelling-house  of  one  Rice,  and 
feloniously  and  burglariously  stealing  thence  a  twenty 
shilling  bill,  &c.  the  jury  find  him  guilty  of  the  larceny,  C  ^^  ) 
but  not  S^ilty  of  the  burglary.  Tlie  Judge  at  first 
thoaglit  he  could  liot  be  punished,  but  at  lenj^th,  seeing 
the  authorities  in  H.  H.  P.  C  5 $9,  560 ^  of  the  \$t  Bookf 
and  S0£,  of  the  Sid  A/ofe— where  it  is  said,  two  or  three 
several  charges  may  be  contained  in  an  indictment  of 
burglary,  and  if  he  be  found  not  guilty  of  the  burglary, 
but  guilty  of  the  otiMT  charges,  he  may  be  punished  as  if 
be  were  only  indicted  for  them.  He  gave  judgment  that 
tbe  prisoner  8b«)uld  be  branded  in  the  band  i  which  was 
accordingly  done  in  presence  of  the  Court. 
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liar.  1792.  NoTR.-^Vicle  Siate  v.  Men  U  Roytttr^  4  BavU  356,  in  which  the 
principle  of  thia  dectijon  is  distioctiy  recugnized.  See  also,  State  r. 
Twkiy,  pot  IQ2. 

State  V.  Joseph  &  Reuben  White* 

An  indictment  for  trespass  in*  taking  and  carrying  away  negroes  ottt 
of  the  possession  of  onei  may  be  suHtained,  although  it  may  have 
heen  done  at  the  command  of  the  party  who  had  the  real  title  lt> 
the  property. 

Indictment  d^v  trespass,  in  taking  and  carrying  away 
two  negnirs  From  and  out  of  the  possession  and  owner- 
ship or  William  Bally.  After  the  facts  were  proven  on 
the  part  of  the  State,  Mr.  Jveryf  on  the  part  of  the  De* 
fendants,  offered  to  produce  aeveral  witnesses,  to  prove 
that  the  property  of  these  negroes  was  in  one  Samuel 
Scott,  of  Sonth-Carolina,  and  that  the  Defendants  had 
taken  them  for  him  and  by  his  command :  but  by  his 
Honor  Judge  Williams,  property  hen*  is  nf>t  the  qties- 
tion^>thc  law  prescribes  a  method  whereby  Scott  might 
have  regained  the  possession  of  tiiat  property  if  he  had  a 
right  to  it^-that  is  to  say,  by  a  civil  suit.  Such  methods 
of  acquiring  possession  as  these  Defendants  have  taken, 
are  in  violation  of  the  rules  of  law,  and  of  evil  example 
to  the  public  ;  and  if  such  kind  of  evicfence  should  be  re- 
ceived, would  render  property  of  this  kind  very  insrcure: 
for  great  numbers  of  negroes  ha%'e  been  brought  hither 
from  other  States,  and  they  may  all  be  taken  and  carried 
away  again  to  other  States,  if  there  should  be  any  claim- 
ants of  them  there ;  and  the  honest  purchaser  here  would 
be  left  almost  without  a  remedy.  There  was  a  ver- 
dict for  the  State. 

NoTB. — Vide  Slate  v.  Flowert  6f  Hampton^  1  Car*  Law  Rep.  97. — 
2  Murp,  225.     State  v.  UPDowetl  6f  Gray,  1  Bavfh$  449, 


SALISBURY,  MARCH  TERM,  179U 

Billews,  Adm'r.  v,  Patrick  Began. 

By  WzuxAxay  Judge.  An  acknowledgment  made  to  an  ezecator  will 
prevent  (he  operation  of  tiie  statute  of  limitations,  as  well  as  if  niitde 
to  the  testator.  A8HS»  Judge,  contra.  Verdict  against  evidence  is 
not  sufficient  for  a  new  trial,  if  justice  is  done  by  it. 

In  this  case,  the  debt  had  accrued  above  three  years 
before  the  commencement  of  the  action,  but  there  was  an 
acknowledgment  of  the  note  having  been  executed  within 
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lliree  years :  anil  pep  Wixliams,  on  a  motion  for  a  new  Apr^  1792, 
trial,  that  is  sufficient  to  prevent  the  bar  by  the  the  sta- 
tute»  as  well  in  the  cane  of  an  executor  as  of  the  party 
himself  who  made  the  contract.  He  relibd  upon  8alk. 
S9.  PI.  19.  Adopted  by  3  Bae.  517.  L.  Ev  im.  1 
Morg.  Ess.  SSI. — But  Jud^e  Ashe,  contra,  reI^in.G;  upon 
Sa/fc.  £6.  Greene  &  CrairifVLtul  L.  May.  WOl. — But  by  ^14  \ 
both  of  the  Judges,  the  jury  in  this  case  have  found  the 
debt  not  barred  by  the  act  of  limitations  ;  \vhei*eas  it  is 
contended  by  the  Counsel^  it  really  was  barred  :  suppose 
this  to  be  true,  yet  this  \erdict9  althougfi  it  be  aguinst 
evidence,  has  Anne  justice  b|i\veen  the  parties,  and  there- 
fore the  Court  will  not  grMt  a  new  trial. — Where  the 
equity  and  justice  of  the  case  is  with  the  verdict,  the 
circumstance  of  its  being  against  evidence,  is  not  of  it- 
self sufficient  to  set  aside  the  verdict,  and  a  new  trial 
was  refused. 

NoTs.^-The  case  of  Sarel,  adm'r  t.  TFine,  3  Eati^OS^  fulljr  sop- 
port:!  the  opinion  of  Judge  Ashs.  Vide  also,  2  Sand.  63,  a  note  b.  1 
Chit.  Plead.  204-5.  2  Chit.  Plead.  96.  But  see  Bank  of  Nevhem  ▼. 
Sneed,  3  Movkg^  500.  As  to  the  point  of  the  new  trial,  vide  Men  v. 
Jordan,  2  ifojr.  132.  Jones  v.  ZoUUoffer^  2  iTowA?!, 492.  Smithy,  Shep- 
pard^  I  Dec  461. 


HILLSBOROUGH,  APRIL  TERM,  1792. 

'  V,  Jackson* 

A  person,  who  did  not  make  it  his  ordinary  employment^  undertook 
to  earry  goods  for  tiire  $  he  is  not  to  be  taken  as  a  common  carrier, 
and  liable  to  the  same  extenti  but  is  bound  only  to  common  pru- 
dence. 

Tiie  PlaintiflT,  a  merchant,  employed  the  Defendant^ 
fbr  a  reward,  to  bring  goods  and  merchandize  from  Yir- 
i;inia,  to  Hillsborough,  in  this  State,  in  his  waggon  ;  the 
Defendant  received  the  goods  in  Virginia,  and  in  bring* 
ing  them  to  Hillsborough,  i\hen  about  to  cross  a  river» 
the  flat  receded  from  one  of  the  fore  -wheels  of  the  wag- 
gon, and  it  ran  with  the  goods  into  the  river,  and  the 
?>ods  were  greatly  damaged  and  impaired  in  value, 
be  Defendant  did  not  make  it  his  common  and  ordina- 
ry employment  to  carry  good^,  bnt  was  employed  on  this 
occasion  only.  Jioore  for  the  Plaintiff  (at  a  former  term 
when  this  case  was  oil  trial)  insisted  that  any  peison 
who  undertakes  for  hire  or  reward  to  be  given  him^  to 
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Apr.  1793.  cat* ry  ^ood«i  for  anotlier,  is  a  common  carrier,  and  liable 
to  iiideinniry  his  employer  aj^ainst  all  damages  that  may 
happen  to  the  goods,  except  by  a  public  enemy,  or  inevi- 
table accident.  He  cited  L.  Ray.  915.  Salk.  143.  BvL 
Jnsi  Frius^  170.  /Salk.  282./  Tayxor  e  contra^  inNisted 
that  however  the  law  may  be  in  resiiect  of  common  car- 
riers, who  undertake,  like  all  other  iiersons  exercising 
public  employments,  for  skill  and  diligence  in  tlieir  pro- 
fession, no  such  undertaking  is  implied,  or  expected,  from 
one  who  undeHakes,at  the  request  of  another,  to  perform 
a  business  which  he  does  not  make  his  common  employ, 
ment ;  and  he  is  only  answerable  for  damages  where  he 
is  guilty  of  gross  neglect.J|d  BL  Com.  165.  The  jury 
found  for  the  Defendant.  The  Court  granted  a  new  ti'i- 
al,  saying  the  verdict  was  against  law,  as  the  Defendant, 
by  reason  of  the  reward,  was  to  be  cnnsidered  as  a  com- 
mon  carrier.  At  this  term  the  cause  being  again  tried, 
^  Moore  for  the  t'laintiflT,  Haywood  for  the  Defendant,  who 
said  one  part  of  the  definition  of  a  common  carrier  is, 
(15  J   **  that  he  was  a  person  liable  to  be  sued  by  the  PlaintifT, 

Jjj  if  he  refused  to  carry  the  goods  for  him,  for  tlie  common 

reward  ;  and  is  such  a  person  who  undertakes  to  ser^'e 
vi  all  persons  indiflferently.''  Salk,  £49.  1  Ba.  M.  544. 
The  word  4xnnmon  is  added  to  distinguish  him  from  one 
who  andertakes  for  hire,  on  a  particular  occasion,  to  carry 
goods  for  anotlter,  who  is  not  answerable  in  all  events, 
bui  only  for  neglect.  Cro.  Ja»  262.  The  latter  is  only 
subject  to  niles  of  law  formed  on  natural  justice,  the  for- 
mer is  liable  to  an  additional  rule  flowing  from  policy 
and  dictated  by  necessity — he  is  a  public  servant,  em- 
phiyed  by  every  one,  by  those  who  do  not  know  him,  as  well 
as  by  those  who  do— he  has  frequent  opportunities  of  pro- 
curing himself  to  be  robbed,  or  of  divesting  himself  of 
the  goods  unfairly,  without  a  possibility  of  detection*  and 
the  public  would  have  no  security  unless  inevitable  acci- 
dent or  irresistible  force,  were  his  only  grounds  of  ex. 
cuse,  and  these  to  be  fully  and  fairly  proven  by  himself. 
Being  a  person  in  public  employment,  the  law  i*cquii*es 
of  him  security  to  the  pubKc  for  his  good  behaviour,  and 
obtains  it  by  i|n|H>sing  on  him  general  res|>onsibiliiy,  with 
only  two  exceptions.  Balk.  282.  L.  Bay.  918.  True 
it  is,  the  books  say  in  some  instances  that  persons  carry- 
ing goods  for  hire  are  common  carriers,  and  they  some- 
times speak  of  carriers  only,  without  the  additional 
word  common.    But  these  at*e  inaccuracies,  and  to  be 
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dxpliined  or  understood  in  a  manner  which  accords  with  Apr.i|93. 
tlie  ji|iirit,  not  the  letter  of  the  case.  A  (le.rson  carrying 
gviods  for  hire,  must  be  intondfd  of  one  \%h6  makes  it  his 
common  emploj^nient,  and  the  mean^  of  his  livelihood.-^ 
2  L.  Bay.  9 18 — and  where  it  is  said  a  carrier  is  abso- 
lutely liable,  must  be  understood  of  a  |jerson  of  that  des- 
cription. Suppose  the  Plaintiff,  in  the  present  case,  had 
gone  to  the  Der<*ndant's*\\ith  the  common  price  for  the 
carriage  of  j^ids  from  Virginia  to  HilMoruugh,  and 
requirftl  of  him  to  proceed  to  Virginia  and  receive  the 
gwids,  and  to  bring  them  to  Hillsborough-^might  not 
tbf  Defendant  have  refused  i — Wa»  he  bound  to  under- 
take  the  business  assigned  him  ?  No,  certainty  he  was 
not  And  why?  Because  he  bad  not  undertaken  to 
serve  the  public  generally  ;  or  in  the  words  of  my  L»  9 

u  jSUt,  (Sotfc.  2490  *'al^  liersons  indifferently  for  hire  inV^.  / 
P^^carrying  goods  from  place  to  place.''  If  he  is  not  thus  ^ 
bound,  be  is  not  that  comnnm  carrier  spoken  of  in  the 
lav-books,  and  in  the  cases  produced,  who  is  liable  in  all 
events,  except  for  the  acts  of  God,  and  public  enemies — 
and  he  must  then  stand  upon  the  ground  of  a  person 
whose  common  business  it  is  not,  undertaking  to  du  an 
act  fur  another  at  his  request  and  for  him — the  emplc»y-  (  iQ) 
er  knowing  him  not  to  be  commonly  conversant  in  that 
business,  S  BL  Com.  166.  In  other  words,  he  is  not  lia- 
ble to  the  political  rule  before  mentioned,  but  to  the  rule 
only  which  renults  from  natural  justice,  which  requires 
no  more  of  bim  than  common  and  usual  prudence,  and 
<iili{;ence  in  tbe  performance  of  what  he  has  undertaken, 
and  docs  not  subject  him  to  answer  for  accidents  which 
iiave  not  hapfiened  for  want  of  that  prudence  and  dili- 
grnee.  Of  this  opinion  were  tlie  Court,  consisting  of 
MicAT  and  Wii^liams,  and  under  their  direction,  the 
jury  found  for  tbe  Defendant. 

NoTB,— Vidfif  as  corroborative  of  this  decision,  Jonu*»  La-w  of  BaU* 
Mil,  106.  On  the  subject  of  common  carriers  in  this  Slate,  vide 
Sfivn  ▼*  Farmer^a  tukn'r,  2  Hay,  339.  WiHiarMon  ▼.  Branson,  I  Mur, 
417.    Bddchouat  r.  Snead,  ibid.  174.    Mam  v.  May,  3  Mut.  149. 

Berry's  AdmVs.  v.  Pulliam. 

Buled  per  euriam  upon  argument,  that  letters  of  admi- 
aisiration  tieeil  not  remain  in  Court,  and  are  not  de* 
ttandable  after  issue  joined^  and  cited  IVtfmarKs  case,  5 
ftp.  M. 
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22  .     HAYWOOp's  BEPOKTS. 

^P\^^;     2(Hjf.  That  the  administrator  may  sue  as  aclministra* 
'  tor  upon  his  own  possession  ;  and  that  it  is  better  Tor  him 
to  sue  in  that  manner*  becjeiuse  then  the  judgment  affords 
evidence  ap^ainst  him  of  assets. 

Sdly,  That  the  act  of  limitations  will  not  run,  where 
A  detains  the  chattel  of  B,  but  only  from  the  time  when 
B  knows  where  the  chattel  is»  and  that  the  same  is  ad^ 
versely  claimed.     Vide  S  Rep.  79  6. 

NoTX. — ^As  to  the  last  point  vide  EUmore  v.  Milht  post  360.    Upon 
the  first,  see  the  £xV«.  of  v.  Oldham;  post  165. 

Moore  v.  SuttriPs  AdmV. 

Doctor  Umstoad  was  sued  as  administrator  in  right 
of  his  wife,  a  capias  issued  to  Chatham,  where  he  did  not 
live,  &c.  Objected  by  Mr*  JUborCf  a  capias  ought  not  to 
have  issued,  but  a  summons ;  and  the  attachment  is  irre- 
gular, being  founded  on  such  a  capias;  and  the  suit  is 
improperly  brouglit,  it  ought  to  have  been  against  Mrs. 
Umstead  also,  f(ir  suppose  she  had  died,  it  would  have 
abated — if  he  had  died,  it  would  have  abated  also,  as  the 
case  is  circumstanced  :  but  had  it  been  brought  against 
botli,  and  he  had  died,  it  would  have  survived  against 
her.    The  Plaintiff'  being  not  ready,  was  nonsuited. 

NoTi.— Vide  Chitt.  Plead,  43. 

Rhodes  v.  Brownlow- 

Ruled  per  curiam,  that  a  writ  of  false  judgment  is  to 
be  obtained  upon  affidavits,  which  may  be  opposed  by 
affidavits  on  the  other  side  ;  and  the  Courts  upon  consi* 
deration  of  tlie  affidavits,  will  either  dismiss  the  writ,  or 
(  IT  )  proceed  to  do  what  else  is  proper  to  be  dune  on  examina« 
tion  of  the  proceedings  below  :  and  that  upon  the  obtain- 
ing of  this  writ,  the  falsity  of  the  judgment  below  is  to  be 
assigned  in  the  manner  mentioned  in  JMson*s  Abridge 
ment.  Verb.  False  Judgment :  And  that  it  differs  from 
the  assignment  of  errors,  Vide  Co.  LitU  60. 

NoTK.— Vide  Anonymout,  post  398.     •fnofivinoift,  poit  469.     Cohe 
Lit.  288,  b.  - 

Allen  V.  Williams,  Garnishee. 

Allen  sued  Hamilton  by  attarhmeAt  in  the  County 
Court  of  Granville,  and  Williams  was  summoned  as  a 
garnishee,  attended  four  days,  and  by  the  record  it  did 
not  appear  be  was  solemnly  called  as  the  act  directs,  or 
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(hat  tny  $d.  fa*  had  ever  issued  agaist  him :  but  yet  Apr^l7^3. 

jodgment  was  entered  aj^aiiist  liim.     On  the  part  of  the 

Plaintiff  below,  it  was  acknowledged  there  was  error  in 

the  proceedings ;  but  it  was  insisteid  on  for  him,  that  a 

vfrit  of  error  should  be  brought,  and  not  a  certiqrarif  as 

bad  been  done  in   the  present  instance*    E  C(mtra%   the 

Counsel   for  Williams,   the  garnishee,  cited  SaUz.  263, 

and  insisted  that  the  certiorari  lay  in  this  case,  and  in^ 

deed  was  the  only  proper  writ,  the  attachment  law  being 

not  according  to  the  course  of  the  common  law ;  and  so 

the  Court  deicrmined,  and  reversed  the  judgment  against 

the  garnishee. 

NoTi— >Frjpar'«  adm'rt  v.  JBlackmtrre't aMrs.  2  Bay*  374*  3  Bond. 
101,  mte  1, 


HALIFAX  APRIL  TEEM,  1792. 

James  Tiller  Gee  v,  Jarret  Young* 

Case  for  the  use  and  occupation  of  a  plantation*  Toung 
bad  married  the  widow  of  Drury  Gee,  to  whom  Drury 
bad  devised  the  plantation  for  her  life,  remainder  to  the 
PlaiotiiT.  She  died  the  first  of  April,  1789,  and  tbe  De- 
fendant had  then  sown  part  of  the  land  in  oats,  and  other 
parts  he  bad  broken  up  and  prepared  fui^ie  reception 
of  Indian  corn.  The  following  cases  wei^xited  to  wit, 
2/iisf.  81.  Si  E.  V.  M.  464.  2  Bl.  Com.  t2£,  146,403. 
G».  UtU  55.  5  Rep.  116.  L.  Ev.  £4£  to  252.  And  by 
Spkkcer,  who  di'livered  the  opinion  of  the  Court,  the 
Defendant  ought  to  be  allowed  for  bis  labor  in  preparing 
tbe  ground  for  tillage,  that  is,  the  ground  intended  for 
Indian  corn ;  but  yet  the  Plaintiff  is  entitled  to  recover, 
and  recommended  to  the  jury  to  give  a  verilict  for  the 
Plaintiff  for  the  value  of  the  use  of  the  plantation,  after 
deducting  the  value  of  the  Defendant's  labor :  which  was 
done  accordingly,  and  Plaintiff  had  judgment* 

lt«n.-^y]de  m  Lam  ofEafrs.  204. 

Clements  &  Co.  v.  Eason  &  Wri$;ht.  (  18  ) 

This  wan  an  action  of  covenant,  bmught  upon  an  in- 
itrument  executed  by  two,  and  appearing  to  be  under 
waL  but  not  attested  by  any  subscribing  witness.  There 
^8  no  witnesa  to  the  execution^  but  proof  was  offered  by 
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Apr  1792.  (|,e  PlnintiflTf  of  ^n  arknowledefincnt  by  one  af  the  co- 
venantord  that  the  in^trnmetit  was  executed  by  both  *. 
nvhirh  Judfce  Spbitges  woiiM  not  admits  and  no  other 
evidence  beinji;  oflTered,  the  PlaintiflT  was  ordered  to  be 
nonsaited ;  the  Cbiirf  saying,  he  ouc^ht  to  have  broii|e:ht 
his  action  on  therane,  ani  proof  that  tlie  instrument  was 
acknnwlpd|f^*d,  is  no  proof  of  the  sealing,  and  will  not 
make  it  to  be  a  deed. 

NoTs  —-The  CMC  of  Ingham  v.  ffali^  overrules  the  objection  that 
case»  and  not  covenant  or  debt,  U  the  proper  action  upon  i«n  unattest- 
ed sealed  inatrument.  Pod  193.  The  other  objection  would  now 
be  equally  untenable.  It  is  a  rule  well  established,  that  the  aubacrib- 
ing-  witness  to  a  deed  or  other  seaU-d  instrunient,  must  be  produced 
to  prove  its  execution.  Ormiehund  v-  Barkery  1  Atkins^  49.  Abhot 
V.  Plumbe^  1  D6ug.  216.  This  role  is  never  departed  from,  except 
the  witness  is  dead,  not  to  be  found  after  dilii^ent  enquiry,  removed 
beyond  the  proceas  of  the  Court,  become  infamous,  or  interested  by 
operation  of  law.  Adam  and  Wifi  v.  Ker$t  1  Bos.  ti  PuL  360. 
Ccgian  v.  ffilHam»on,  1  Doug-  93.  Prince  v.  Biackbum,  2  East  250. 
JfieMv.  Mnon,  2  Strange  833  Ctmiifev,  Seftan,  3  Ka9t.  la^.  Ifeiiu^ 
V.  BriekdpM  adtn'r.  pont  19.  /oitet  v  BHnkpv,  post  20  Jokatton  v. 
Xmghl,  1 .  MMrpk.  293.  Selhy  v.  Chrky  4  IKmAu,  265.  Nearly  all  the 
cases  concur*  under  these  circumstances,  in  requiring  proof  of  th.*  wit- 
ne<ui*9  hand- writing,  and  from  the  case  of  Miboard  v.  Temple^  1  Camp. 
N*P.Rep.  375,  it  would  seem  that  the  proof  of  his  hand-writing  wouUi 
be  suffici^Tit,  without  proviniic  ^^c  hano*writing  of  the  oblig-or.  Tn  the 
State  of  N-  York,  it  hns  b«-en  exorensly  so  '«djudg«^  Mott  y.  Dough" 
tjf,  I  John,  Ca.  230.  Slubg  v.  ChampUn,  4  John.  61  Where  there  is 
»4ubscribing  witness,  it  has  been  expressly  decided,  that  theacknow* 
ledgment  i>f  the  obligor  is  not  sufficient  proof  of  the  execution  of  the 
bonit.  Abbot y,  PUmbe.  and  CtmUfff.  v.  Srpan,  cited  nbove.  Call  v. 
jDinifitTif »  4  Eaot.  53.  Johntton  v.  Knight^  2  Hurph.  237.  Where  the 
auhscrbing  witness  is  dead,  and  bis  hand-writing  cannot  Se  proved, 
proof  of  the  obliKor*!!  hand-writtng  will  be  admitted.  Jonitt*  adm'rs,y. 
Blount*§  eT'''9,  1  ffay,  238.  f  there  be  no  subscribing  witness,  or  if 
the  name  of  th  -  ^uor^cribing  witness  can  be  shown  tn  be  in  the  hand- 
writing of  the  obligor,  or  if  the  subscribing  witness,  upon  being  call* 
ed,  cannot  prov^  the  execution  uf  the  bond,  other  evidence  nviy  be 
received,  as  of  th^  obligor's  hand>wnting  or  his  acknowledgment  oi 
the  inrtrumenl.  Ingham  v.  ff.Jl,  ci'C'l  «ibove.  Alkti  v.  Martin,  1 
Car.  Livm  Rep§t  93.  HoUomiy  v.  Larmr^nUy  1  Ha-wkn^  49.  Where  a 
subscribing  witness  leaves  the  St'«te  in  t  le  exf  rc^se  of  a  public  duty, 
(as  in  the  case  of  a  me>nber  ot  Cont;r<'8S)  his  hand -writing  may  be 
prov'  r1.  Selhif  V.  Clark^  4  Bavka,  265.  See  also  1  Phifips  on  Evidence^ 
419,  420.    (3  Am.  Ed.) 


HILLSBOROUGH,  OCTOBER  TERM,  1792. 

Dook  v.Canwell. 
Debt  on  ii  oinicle  bilU  ai«d  ()R)meiit  pleaded  ;  the  bond 
has  been  asaigned  by  l>ouk,  tbe  obiigeeei  to  JBenton^and 
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had  the  assi^inent  scratched  out  with  a  pencil. «-.Ob-Oct.t792. 
jeered,  the  assignment  had  transferred  llie  interest  of  the  '^-^^^'^^^ 
botid  to  Benton,  and  therefore  his  executar.4  were  the 
proprietors.     To  this  it  was  answered,  the  assignors 
having  possession  of  the  bond,  is  evidence  of  his  having 
paid  the  money  to  the  assignee,  and  that  enables  the  as- 
signor to  sue  in  his  own  name  ;  besides,  the  indorsement 
was  struck  out.     Judge  Ashe,  the  possessor  tiad  a  right 
to  strike  out  the  indorsement,  #nd  now  the  case  is  no 
more  than  that  of  a  bond  made  to  ||B  obligee,  which  he 
has  an  undoubted  right  to  recover  We  money  upon  :  and 
so  a  verdict  was  given  for  the  Plaintiflf  and  he  had  judg-        ^ 
ment. 

NoTZ. — ^Vide  Smith  v.   Si.  Latvrenee^  post  174. — Stronsf  v.  Spear^ 
>Mt  214. — Dickinson  v.  Van  Morden^  I  Car,  La-a  Rep,  497. 

Tune  TP.  Williams* 

Judgment  had  been  given  for  the  PlaintiflTon  a  bond^ 
in  the  County  C<iurtof  Warren,  for  t^^enty-nille  pounds; 
and  Williams  alleging  he  ought  to  have  credits  to  a  con- 
siderable  amount,  PiaintiflT  agreed  to  come  to  a  settle- 
ment, and  credit  the  judgment  with  such  sura  as  he  had 
paid  :  they  came  to  this  settlement,  and  credited  all  but 
fifty  shillings ;  and  Williams  assumed  to  pay  that  sum 
if  Mr.  Lyne  had  not  paid  it  for  him  to  the  PiaintiflT.  Mr. 
Lyne  in  fact  had  not  paid  it,  and  a  warrant  was  brought 
upon  this  assumpsit,  and  judgment  for  PiaintiflT:  and  the 
Mtt  removed  by  certiorari  to  this  Court,  Upon  the  evi« 
deuce  here,  it  was  objtcied  by  Col.  DaviCf  that  there  be- 
'**/>  ft  judgment  now  existing  for  this  fifty  shillings,  no 
action  upon  assumpsit  could  be  brought  for  it ;  and  so 
ruled  the  Court  and  nonsuited  the  Plaintiff.  Cul.  Davie  (19) 
citpd  Bull.  128,  which  cites  Cro.  J.  206. 

NoTB. — Vide  Bain  r.  ffunit  3  JOawka,  592. 


HALIFAX,  OCTOBER  TERM,  1792. 
Neliua  v.  BrickelPs  Administrators. 

Proof  of  the  hand-writingof  the  wife  of  obligor  is  not  admismble.-* 
The  mark  of  a  subacribing  witness,  who  is  dead,  may  be  proved  to 
let  in  testimony  of  the  obTigor'a  hand-writing. 

Debt  on  a  bond,  and  general  issue  pleaded*    ^he  bond 
was  attested  by  Nancy  firickell^  tho  wife  of  the  obligor^ 
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Oct^i799.  gj^j  i^y  anotlier  person  who  made  his  mark.  The  Plain- 
tiff's Httortiey  would  have  proven  the  hand-writinj^  oC 
Nanry  Bricked,  relying  nn'therase  in  Stra.  p.  ')4*  wlicrc 
a  witness  to  a  bond  havini;  bernme  the  administrator  of 
the  oblige,  proof  of  his  hand  writing  was  admitted.-— 
Bed  per  curiam^  in  that  case  the  witness  was  competent 
at  ttie  time  of  his  attesration,  and  having  become  dis- 
qualifird  whilst  living,  by  being  a  party  to  llie  suit,  his 
hand-writing  was  the  ^st  proof  which  could  reasonably 
be  expected  f  hut  iMre  The  witness  was  incompetent  from 
the  beginning,  am^sbe  could  not  be  admitted  as  a  wit- 
ness, much  less  ought  her  hand-writing  to  be  received 
as  evidence  ;  but  the  Court  said,  if  you  can  prove  there 
was  once  such  a  man  as  that  >ftho  has  made  his  mark, 
and  that  he  is  now  dead,  or  nut  to  be  found,  and  also 
that  he  used  to  make  his  mark  in  the  manner  that  it  ap- 
pears to  be  made  to  this  bond,  it  will  be  such  a  presump* 
tion  as  ^ill  let  you  into  the  further  proof  of  the  hand- 
writing of  the  obligors,  like  the  case  in  Douglass^  p.  93, 
of  CogUan  v.  fFilliamson*  Whereu|>on  the  Plaintiflf's 
attorney  proved  there  was  such  a  man,  who  was  alive 
about  the  time  of  the  date  of  the  bond,  in  the  neighbor- 
hood where  it  ^as  given,  and  that  he  was  dead  ;  and' 
that  be  used  to  make  his  mark  as  it  appeared  upon  the 
bond  ;  and  that  the  name  of  the  obligor  was  in  the  obli- 
gf>r's  hand'Writing  :  and  lie  bad  a  verdict  and  judgment 
for  the  Plaintiff. 

KoTB — Vide  Smre  v.  Beil^  S  Term,  Rep.  37l.^Note  to  ClemenU 
and  Co.  v.  Eawn  &  fVright^  ante  18. 

Cowper  V.  Edwards,  AdmV.  of  Webb. 

Action  of  debt  against  DeCcndant,  naming  him  execu- 
tor. Plea  in  abatement,  that  he  is  administrator  and 
not  ex'cutor.  Plaintiff  moved  to  amend  upon  the  act  of 
1790,  and  cited  Strange  890,  where  after  issue  joined, 
the  court  permitted  an  amendment,  by  laying  the  as- 
sumpsit to  be  made  to  the  Plaintiffs  themselves,  instead 
of  its  being  made  to  their  testator :  but  the  Court  said^ 
the  art  «)f  1790,  is  but  a  repetition  of  the  provisions  be* 
fore  made  by  ihe  arts  of  amendment  and  jeofail,  and  that 
(M)  by  this  act  nothing  could  be  amended,  but  what  the  oiher 
party  might  have  demuri*ed  to,  and  specially  set  down 
as  the  cause  of  his  d«^murrer,  wliirh  was  not  the  case  in 
tiie  preiieiit  iustaace«    The  amendineBt  of  writs^  to  mab» 
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that  maintainable  which  beFore  the  amendment  was  not  Apr.  179f. 
K),  might  be  productive  of , threat  hardship;  for  very  |ios- 
sibij  the  reason  of  the  bail  entering  into  a  bail  bond, 
van  hiM  knowledge  that'the  action  on  the  defective  writ 
coohl  not  be  supported,  and  then  the  amendment  would 
entrap  hicn :  so  the  motion  was  denied. 

NoTi.— Our  Judges  have  expounded  the  act  of  1790  with  great  \i* 
bentity  aaying,  **  any  thing  maybe  amended  at  anytime."  Vide 
McClurey  Burton  anioikera^  1  Car,  Lav  Hep,  472.  Davis  imdano* 
thtr  ▼  Efvtmt^  Ibid.  499.  ff'ilitnma  v.  Lte**  ffeira,  N,  C  Term  Rep. 
146  Jjuiiee9  of  Camden  v.  Sawyer,  2  Jiavfkt,  61.  Boyt  T.  Cooper^  3 
MurpK.  :^86.     Wileox  U  Co.  v.  Bavfkim,  3  Ha-wkt^  84. 

Merrit  v.  Merrit,  and  Brehon  v.  Tu ton's  Adm'r. 

Plaintiffs  in  these  respective  suits  hflll^covered  judg- 
mentst  and  executions  having  been  issued  against  the 
Defendants  respectively,  nvUa  bona  were  returned  :  and 
thereupon  in  the  latter  of  these  cau.ses«  the  cirrk  had  is- 
lOfd  execution  for  Plaintiffs  costs,  against  the  Plaintiff 
himself:  and  the  propriety  of  this  measure  being  moved 
to  the  Court,  they  said  unanimously,  that  the  Plaintiff 
is  liable  for  his  own  costs  where  the  Defendant  is  insol- 
ventf  and  that  the  Clerk  was  justifiable  in  wliat  he  had 
done* 

The  original  note  of  this  case  is  without  date,  and  perhaps  it  may 
be  misplaced  in  point  of  time. 

Kon.— Vide  Superior  Court  Office  v.  Lockmaiif  I  Dcv»  Rep,  146;, 


HILLSBOROUGH,  APRIL  TERM,  179S. 

Ferguson  and  Wife  v.  Taylor. 

Plaintiff's  wife,  while  S0U9  lent  to  Defendant  specie 
certificatest  to  be  returned  in  three  weeks,  or  at  any 
time  when  re4)uested.  The  Plaintiff  did  not  bring  suit 
BBtil  after  the  expiration  of  three  years  from  the  end  of 
the  tbre^  weeks :  but  Plaintiffs  pmved  Taylor  had  ac- 
knowledged the  receiving  the  certificates  within  three 
yeara  before  the  action  brought ;  and  said  he  had  not 
•ettlfd  for  tbem,  but  would  pay  them  to  the  administra- 
tor of  Plaintiff's  first  husband,  one  Leonard.  Per  Judge 
MiCAT,  here  is  no  acknowledgment  of  the  debt,  but  only 
ackiiowledgment  it  was  not  paid — there  must  be  an  ac- 
knowledgment of  the  debt.  The  authorities  cited,  which 
are  a  Burr.  1097^  and  JDm^g.  65£|  went  upon  the  acknow- 
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Apr.ir93.icilginenl  of  the  debt,  not  of  a  fact  which  she^irs  it  to  b* 
unsatisfied  :  and  the  jury  found  accordingly. 

NoTK. — ^Vide  Bank  of  Newhem  v.  Sne^d,  3  Htrnkt  500,  in  wtiich 
the  Counsel  took  an  extended  view  of  all  the  cases  upon  the  subject, 
and  the  Court  recognised  the  principle  of  those  which  require  an  ac« 
knowled^ent  of  a  present  subsisting^  debt  to  take  a  case  out  ot  the 
statute. 

Jones  V.  Brinkley. 

Debt  upon  two  bonds  subscribed  by  a  witness,  who 
upon  search  could  not  be  found.  This  being  pn>ved  to 
the  Court,  fiis  hand-writing  was  proved,  and  the  bond 
given  in  evidence. 

NoTa.— Vide  n^|^  Clements  t^  Co,  v.  Eaaon  U  Wrightt  ante  18. 


(21) 


HALIFAX,  APRIL  TERM,  1793. 

Hightour  v.  Murray. 

Hightoor  had  sued  one  Bowers,  who  had  removed  to 
avoid  his  creditors,  by  original  attachment ;  and  Mur- 
ray had  replevied  the  property  attached.  Hightour  ob- 
tained judgment  in  the  County  Court  of  Franklin,  and 
Murray  surrendered  Bowers  as  his  bail  in  discharge  of 
himself.  Hightour  then  took  bisect. /a.  against  Murray, 
to  Hubject  him  to  the  debt,  alleging  he  had  no  power  to 
surrender,  having  become  bound  for  Bowers*8  perfor- 
mance of  the  judgment  of  the  Court — the  County  Court 
gave  judgment  for  Murray.  Upon  which  Hightour  ap- 
pealed, and  now  on  full  argument  of  this  case,  by  DcnU 
on  the  part  of  Murray,  and  Haywood  for  Hightour.  Per 
Williams  and  Ashe,  Judges,  an  original  attachment  is 
only  intended  to  compel  appearance,  and  where  sureties 
are  given,  they  are  exactly  to  all  purposes  as  bail,  and 
may  surrender;  so  the  Defendant  had  judgment  in  his 
favor, 

NoTz.-*yide  Mi  nfXTftt  £ev.  cA.  115,  wc.  30—1  Sand.  67,  noU  1. 


EDENTON,  APRIL  TERM,  179S. 
Decrow  v.  Moneys  Executors* 


Vide  ante  ^^^^^*  '"  ^^^^  ^^®  ^'**  Court,  consisting  of  Judges 
4»post 308 ^^^^^  and  Williams,  derided  that  Trover  would  lie 
^6§.         agaioat  executors  for  a  conversion  in  the  time  of  their 
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testator.    Tide  Corvper  371.— 4  Md»  404,  and  a  case  at  Sep.  ir93. 
Wilmington,  May  1796. 

K«TB.—yide  note  to  McKinnie*M  ex^rs,  v.  OUphant*»  ex^rs.  ante  4, 

Snoden  v.  Humphries* 

This  was  an  action  of  debt,  and  verdict  for  the  Plain- 
tiffl  Motion  in  arrest  of  judgment^  and  upon  argument 
the  motion  overruled.  From  vkhirh  Hentenre  the  Defen- 
dant apfiealedy  and  no\»  on  motion  of  Jfr.  Humilton^  lliat 
the  cau8e  should  fttatid  n(»t  on  the  reasunH  in  arrest,  but 
as  a  new  cause  on  the  issue  to  the  country  j  it  >%aH  so 
ruled  per  curiam^  con.sisiing  of  Judges  Asui^  and  Wil- 
UAMs.     Ex  relatione* 


NoTi.— Vide  Burton  v.  Sheppard^  pott  399.— £rwin  U  fVifs  v.  Jlr* 
fAur*!  Ex'rt,  Con.  Mep.  490.— 6We  v.  Jackson U  Davis,  3  Murph,  230. 


M0R6ANT0N,  SEPTEMBER  TERM,  1793. 

Hayle  t.  Cowan. 

Petition  to  rectify  error  in  a  patent,  heard  by  the 
Court  i^ithout  the  intervention  of  a  jury  ;  and  the  error 
va8  ordered  to  be  r*"(iificd  agreeably  to  the  act  of  As- 
Bpmbly.  This  was  in  the  case  of  a  royal  patent,  and 
Hayle  had  summoned  four  witnesses,  the  dispute  being  /  oo  ^ 
only  whether  the  first  linp  described  in  the  certificate  an-  ^  ^ 
nexed,  was  really  north  54  degrees  east,  or  Houth  54  de- 
grees east.  .¥r.  Avery  then  moved,  that  as  two  of  these 
witnesses  had  not  been  sworn  at  all,  and  as  then^  could 
be  but  one  fact  to  be  established,  that  the  Defendant 
should  not  be  subject  to  the  payment  of  these  two  wit- 
nesses :  but  per  curiamf  you  informed  us  a  while  ago, 
you  had  a  witness  summoned  who  does  not  attvnd;  these 
two  witnesses  not  sworn,  might  be  intended  to  counter- 
act bis  testimony,  and  your  not  producing  him  might  be 
the  reason  why  they  were  not  called  upon;  we  cannot 
Qndertake  to  say  they  were  to  prove  the  same  fact  the 
other  two  were  sworn  to — the  motion  denied  per  Judges 
AsHB  and  Mac  at. 

KoTi.— Vide  Carpenter  v.  Tay&r,  N.  C.  Term  Rep.  265. 
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Oct.  xrw.  HALIFAX,  OCTOBER  TERM,  179S. 

Bradford  v.  Hill. 

la  the  case  of  boundaries  expressed  in  deeds  and  patents,  the  courses 
and  distitnces  mentioned  in  such  deeds  or  patents,  must  be  observ- 
ed, except  when  a  natural  boundary  is  called  for  and  shown,  or 
when  marked  tines  and  corners  can  be  proved  to  have  been  made 
at  the  original  survey. 

Ejectment.  The  boundaries  expressed  in  the  deed  to 
BuHtin,  under  whom  Hill  claimed,  were— Bef^inninj^  on 
Fishing  creek,  thence  east  320  p<»le8  to  Pollock's  corncrf 
thence  north  same  number  of  poles  to  Bryant's,  thence^ 
alon^  Bryant's  line  west  320  pol«*s  to  the  creek :  Bry* 
ant's  corner  l^ne  four  dep^rees  to  the  east  of  north  from 
Pollock's  cor^^n^ie  line  from  Pollock's  corner  inter- 
sected Bryant's  line  considerably  to  the  west  of  Bry- 
ant's  corner.  It  was  proven  thtTe  was  an  old  marked 
line,  leading  from  Pollock's  to  Bryant's  corner,  bur  that 
in  running  by  the  compass  from  P<»llock's  corner  north 
54  degi*ees  east,  which  was  the  general  course  of  that 
line,  the  marked  line  would  be  sometimes  on  one  side, 
sometimes  on  the  other  side  of  that  run  by  the  compass  ; 
iivhence  it  was  taken  by  the  jury,  to  have  been  run  by 
some  person  alter  the  survey  ;  the  triangle  formed  by 
the  said  north  line,  part  of  Bryant's  line,  and  a  line  from 
Pollock's  corner  to  Bryant's  corner,  included  the  land 
in  dispute.  It  was  insisted  For  the  PlaintiflT,  that  the  ex- 
pression of  the  word  north  wan  a  mistake  in  the  survey- 
or, as  the  line  would  give  but  abtrnt  half  the  complement 
of  acres  ;  that  it  would  not  measure  the  distance  called 
for  by  the  deed,  as  it  would  intersect  Bryant's  line  be- 
f(»re  the  distance  was  gained,  and  because  fn>m  the  point 
of  its  intersection  with  Bryant's  line*  along  Bryant's 
line  to  the  cre«'k,  would  he  only  130  pf>les  ;  whereas,  the 
de^d  called  for  the  whole  length  of  Bryant's  line,  to  wit, 
320  poles.  Add  to  this,  that  the  true  grammatical  con- 
struction of  the  w^ords  used  in  the  patent,  to  Pollock's 
corner,  thence  to  Bryant's,  will  determine  the  sense  to 
Bryant's  corner,  not  to  Bryant's  line,  there  being  no 
line  antecedently  mentioned.  E  Contra^  it  was  argued 
.  by  DaviCi  and  agreed  to  by  Judge  Williams,  that  in  all 
cases  where  there  are  no  natural  boundaries  called  for^ 
the  dispute  muNt  be  decided  by  course  and  distance,  or 
by  proving  the  line  and  corner :  that  supposing  the 
marked  line  running  from  Pollock's  to  Bryant's  Corner^ 
not  to  be  the  line  run  by  the  Bur?eyor^  there  was  nothing 
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but  the  description  of  the  deed  by  courses  and  disttinces  ^^  ^''^^* 
to  direct  us :  that  indet^d,  if  the  Uiie  was  ieniiitmted  by  ^■^^^''^^^ 
a  natural  boundaryy  then  if  the  distance  expressed  in  the 
deed  was  shorter  than  the  distance  to  that  natural  boun-. 
dary,  the  distance  expressed  in  the  deed  would  be  disre* 
gardecl.     It  is  true,   mistakes  have  been  cuminitted  by 
surveyors*  but  on  account  of  the  great  danger  there 
would  be^  of  controlling  deeds  by  parol  testimony,  they 
most  be  adhered  to,  unless  in  cases  of  very  obvious  mis* 
Cake,  and  where  the  evidence  of  the  mistake  is  of  a  na- 
ture hardly  capable  of  deceiving  us — as  where  there  was        , 
a  line,  and  marked  trees,  and  a  corner,  whicli  could  be 
proven  to  be  the  line  run  by  the  surveyor  $  in  which  case 
the  mistake  should  npt  prejudice,  for  there  w,ould  bo  not  ^ 
only  parol  evidenfb  to  control  the  deed,  but' the  addition-' 
al  evidence  also  of  the  marked  line^ and  corners  where 
nature  itself  would  lend  its  aid  to  evince  the  errer  by 
the  appearance  of  the  line  and  in  proving  its  age. 

In  this  case,  the  cases  of  Brandt  and  WartU  of  Eatofti 
and  FersoUf  and  of  Person  and  Uoundtreef  were  cited.— 
The  ca^^e  of  Branch  and  Ward  was  said  to  be  this — Be- 
ginning on  the  creek,  and  running  north  and  so  round 
to  the  creek,  and  along  that  to  the  beginning  ;  but  ex- 
pressed in  the  patent  to  be  brginning  on  the  creek,  thence 
running  south  and  so  round  to  the  creek,  whereby  the 
land  was  thrown  upon  the  opposite  side  of  the  creek  ^ 
but  that  it  was  proven  on  the  trial,  that  tliere  was  a 
north  line,  and  a  corner  marked  at  the  termination  of  it^ 
the  same  that  was  mentioned  in  the  patent ;  that  tht^  line 
was  old  enough  to  have  been  made  when  the  land  was 
first  surveyed,  and  that  was  the  line  run  for  the  paten- 
tee by  the  surveyor.  Uponwhich  evidence  the  Plaintiff 
cecQvered.  fa^on  and  Person  was — that  the  land  in  fact 
was  included  in  a  first,  second  and  third  line,  and  a  river 
for  the  fourth  ;  but  the  deed,  after  describing  the  first 
line,  called  next  for  a  course  and  distance  which  car- 
ried the  second  line  through  the  body  of  the  land,  leav- 
ing out  a  triangular  piece  included  in  the  second  and 
third  lines  really  run  ;  but  tite  second  and  third  lines 
really  ran,  were  marked  and  proven,  and  tfie  corners 
also,  by  persons  present  at  the  running  them  for  the  pa-  \^7 
tentec:  and  upon  that,  by  direction  of  the  Court,  the 
claimant  under  the  patentee  recovered.  Person  and 
Boundtrtef  it  was  said  was  a  similar  case  to  the  last,  but 
thattheae  were  the  only  cases  where  the  Court  had  ever 
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Mar.  1/94.  venfu red  to  depart  from  the  letter  of  the  deed  or  pntent ; 
and  the  rUiiAant  under  the  patentee  in  the  present  rase, 
not  heinc^  able  to  prove  a  line  run  by  the  surveyor  for 
the  patentee,  between  thejie  two  corners,  the  jury,  under 
tite  direction  of  Jtid.^e  Williams,  then  the  only  Judji>^e 
in  Court,  found  a  verdict  a.5ainst  him,  {Q*  fhc  other 
party  claimed  thr*  triangular  piece  in  dispute,  by  a  State 
grant  of  a  late  date. 

NoTB. — ^Vide  the  cane  of  Cherrxf  y.  SUul^'»  Adm*r.  3  Murph.  82,  la 
which  thf*  Chief-Justice  makes  an  ubh-  n  view  of  hII  the  cases  upon 
this  subject,  aixl  trom  which  he  deduces  four  rules  relative  to  boun- 
dary. 1st.  Th  tt  v^henever  a  natural  boundary  is  called  for,  in  a  pa- 
tent or  deed,  the  line  is  to  terminate  at  it,  however  wide  of  the  course 
called  for,  it  may  be  ;  or  however  short  or  beyondgthe  distance  spc- 
'  cifi'*d.  2d.  Wlicnever^t  can  be  proved  that  t^ere  was  a  line  actually 
run  by  the  surveyor,  was  marked  and  a  corner  mude,  the  party  claim- 
ing under  the^tent  or  deed,  shall  hold  accordingly,  notwithstand- 
ing a«  mistaken  desciiptmn  of  the  land  in  the  patent  or  deed.  3d. 
Where  the  lines  oi*  couriies  of  an  adjoining  tract  are  culled  for  in  a 
deed  or  patent,  the  lines  shall  be  extended  to  them,  without  regard 
to  distance,  provided  those  lines  and  courses  be  sufficiently  e.«tab- 
lisiii-d,  and  no  other  departure  be  permitted  from  the  words  of  the 
patf^nt  r»r  deed,  than  such  as  necessity  enforces,  or  a  true  construc- 
tion renders  necessary.  4th.  Wliere  there  arc  no  natural  boundaries 
called  for,  no  marked  trees  or  corners  to  be  found,  nor  the  places 
where  they  once  at  »od  ascertained  and  identified  by  evidence  :  or 
where  no  lines  or  courses  of  an  adjacent  tract  are  called  for  ;  in  all 
such  cases,  we  aro  of  necessity,  confined  to  the  courseb  and  distances 
described  \n  tl«e  patent  or  d^-ed  Vide  dhOfHeddick  and  fVifs  v.  Leg-' 
gaU  3  Murph.  539.  OrbUon  v.  Morritoiu  Ibid.  551.  Campbell  v»  Mc- 
Arthur t  2  Huwfct,  33.  S/ade  v.  Green,  Ibid.  218.  Tuium  v.  Stivjfer^ 
Ihid  2-6.  Fntii  v.  Brower^  lb  d.  337.  Haughivn  U  Slade  v.  Buecot 
£f  Grtty^  S  Hwmkt,  21.  MeNiellv  Maney^  Ibid.  91.  TatumU  Bax- 
ter T*  Paine  U  Sawder,  4  Bawki^  64» 


SALISBURY,  MARCH  TERM,  1794. 
Den  on  dem.  Osborne  v.  Woodson* 

In  ejectment,  the  word  tenement  with  metes  and  bounds  is  sufficient- 
ly certain.  Bde  oi  land  by  Sheriff,  when  there  is  suflfi<uent  perso- 
nal property,  is  f;ood  as  to  purchasers.  The  want  of  foriy  days 
advertiseromt,  or  the  land's  not  being  sold  until  n  day  or  two  after 
the  day  appointefl,  wiU  not  vitiate  the  sale.  Dictum  by  the  Court, 
if  a  Sheriff  sells  real  property,  when  there  is  sufBcicni  personal,  he 
m'ill  be  liable  to  an  action  by  the  party  grieved,  unless  the  party 
does  not  show  personal  property  sufficient  to  satisfy  the  execution. 

Ejectnieiit*  The  declaration  stated  the  lease  to  be 
of  H  messuage  and  tenenient,  bounded  by  metes  k.  bounds 
parUciilarljr  expressedy  iacluding  a  tract  of  two  hiin* 
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dred  and  sixtj-thrce  ariTs  of  land.     Objocted — this  de-  Mar.  1794. 
srriptioti  is  too  uncertain. — Tin*  word  tenement  i^  so  un-  v^'*^'^^^-' 
certain,  flie  Sheriff  wi))  nut  know  how  to  deliver  posHCs- 
sion. — Bur  per  curium^  it  \h  certain  enough,  the  word 
lenenuiU  im  hides  all  things  which  may  he  holden  j  and 
a  tenement  bounded  in  such  manner  a8  described  in  this 
declaration,  is  tlie  same  thing  as  a  parcrl  off  land  so  de- 
scrilml,  and  as  certain   and   more  legal.     The    Di'tend- 
ant's  attorney  then  informetl  the  Court  he  was  preparM 
to  prove,  that  the  Sheriff  who  sold  this  land  fo  the  Plain- 
tiflf  under  an  execution  isnuing  from  Hillsborough  Courtt 
ill  behall  of  the    State,   has  seizeil  the  land  wiien  there 
was  personal  estate  enough  in  the  Drfendani's  posses- 
sion to  satisfy  the  debt;  and  also   that  the  Sheriff  had 
nut  sold  the  land  on  the  day  appointed  by  the  adverrise- 
iDPiit,  but  a  day  or  two  afterwards;  and  also  that  he 
bad  nut  advertised  ftir  the  8|»ace  of  forty  d\iys  previuua 
tlirretOy  as  the  law    required  :  and  if  tlie  Court  thought 
these  evidences  material,  that  he  could  produce  them.— 
Thereupon   Juilge  Williams  said,   W  the  Sheriff  sells 
real  propert},   when  there  is  pirsonal  enough,  it  makes 
Ihc  Sheriff  liable  to  an  action  of  the  party  grieved,  but 
trill  not  vitiate  the  sale  to  the  purchaser  ;  otherwise  no 
man  would   be  safe  in  purchasing   lauds  at  a  Sheriff's 
sale,  ami  that    he  had  nevr  knowu  it  required   that  the 
Plaintiff  in  such   case,  who  was  the   purchaser,  should 
prove  forty  days  advertisement,  which  it  certainly  would 
have  been   at  some   time  or  other,  if  it  ever   had  been    ^       ^ 
tw'mglit  material  or  necessary  ;  and  moreover,  the  She-    v  ^^  ^ 
HIT  may  lawfully  sell  the  land  of  the  Defendant,  where 
be  does  not  show  liiin  |)ersonal  property  sutlicient  to  sa- 
tisfy the  execution;  it  would   be  absurd  to  say,  that  the 
sale  of  land  should  in  ini  case  be  g(»od«  where  the  Defen- 
dant had  personal  property  ;  were  this  the  law,  the  De- 
feiidHiit  might   conceal  his  personal  property.     Suppose 
the  Sheriff  comes  with  his  execution,  and  the  Defendant 
shuts  his  doors  against   the  Sheriff,   the  Si>eriff  cannot 
break  them   open  ;  and  shall  this  disafipoint  the  jtidg* 
nent  creditor  ?  As  to  his  not  selling  on  the  day  appoint- 
ed, but  a  day  or  two  after,  this  is  not  absidutely  unlaw- 
M ;  he  may  adjourn  his  sale«  sometitnes  for  the  benefit 
of  the  Defendant,  when  he  expects  a  better  day  or  more 
bidders,  and  gives  notice  to  those  attending,  that  the  sale 
^ill  be  made  at  that   future  day  :  sometimes  indeed  the 
Sheriff  may  have  so  many  goods  to  esU  to  satisfy  lbs  ex- 
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Mar  t794.  f rutiofi,  that  lie  cannot  make  sale  of  all  in  one  day  ;  and 

^•^"^''^^^  8liall  lie  then  be  oblijced  to  wait  till  another  ten  or  forty 

days  Mhtill.  intervene?  N<»9  he  Rhall  continue  the  sale  by 

adjiiiirnmetit  till  the  whole  be  sold  : — so  the  PlaintifT  bad 

a  verdict  and  judgment. 

NoTS  «*Ofi  the  ftrtt  point,  vide  Adamt  9n  Eject.  22,  wccordmg  to 

irttich  it  ser-mH  that  in  Englund  (he  word  tenement  is  not  sufficiently 
certain  in  an  ejectmt'nt,  thouf^h  it  does  not  appear  that  the  English 
casifl  hail  (hr  nddttional  designation  by  metes  and  bounds,  vide  also 
Byrd\*  Clark,  2  Car.  Lav  Rep  622.  As  to  the  other  points,  vide 
Gwemor  v.  Carter  U  othera^  3  Havka  328— ^cl  of  1820,  Rev*  ch.  1066, 
and  1  he  case  of  Pope  v.  Bradley^  3  Ha»k»  16,  decided  thereon.— Jbnet 
T.  Ftilghamt  2  Murph.  364. 

Esther  Kenedy  v.  Isaac  Alexander. 

KoMce  to  take  a  depotition  at  a  certain  place  in  Tennessee  on  the 
5th  or  6th  days  of  a  particular  month,  held  good. 

The  notice  given  by  the  PlaintiflT  of  takin.e^  the  depo« 
Jj^  ^JT[  sition  of  one  Jonefi,  who  lived  near  Knox\il]et  that  It 
471.  would  be  taken  on  the  fifth  or  sixth  days  of  socli  a  months 

and  it  was  taken  on  the  fifth — Objected  for  Defendant : 
that  this  notice  is  not  pro|ierly  given,  for  if  he  might  say 
on  the  fifth  or  sixth*  he  might  go  on  and  say,  or  on  the 
7th  or  8tb«  and  for  a  long  time :  but  per  Judge  Wix- 
XIAMS9  in  a  case  at  Newbern  on  the  last  citcuit,  one  of 
the  parties  bad  given  notice  of  taking  depositions  at  Al- 
bany in  such  a  week;  and  it  was  held  a  good  notice; 
because  at  so  great  a  distance,  the  taker  of  the  deposi- 
tion, might  not  know  how  to  procure  the  witncHs's  at* 
tendance  fin  any  pai ticiilar  day  ;  the  witness  might  be 
absent,  or  not  be  found  ;  after  going  thither,  some  ac« 
cldeni  might  delay  the  party  intending  to  take  the  depo* 
aition  ;  and  he  might  not  arrive  on  the  very  day,  and  it 
^ould  be  extremely  inconvenient,  to  force  him  first  to 
go  thither,  and  kntiw  when  the  witnesses  would  attend, 
and  then  come  back  and  give  notice  of  the  time,  before 
he  could  take  the  de|ioMition — wherefore  in  this  case  let 
the  deposition  be  read,  and  it  was  read  accordingly. 

N«Ta.-Vde   Hnrnsy    P^Urt^n^  %  Cw^  lam  Bep.  ^Stl-^MtdtUv. 
SksU  Jihnk,  I  JU9.  tup.  483. 
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Den  on  dem.  of  Tyce  id.  Li^dford.  Mur.  1794. 

Where  t  cauie  had  l>een  depending^  three  years  in  the  County,  tnd^^^^^^ 
fife  year*  in  the  Superior  Court,  and  the  Plaintiff  for  the  las;  three 
year*  had  been  ttniformly  ready  for  trial,  the  Court  ordered  the 
Defendant  to  pay  the  costs  of  the   Plaintiff's  witnessct  during  the 
term  as  the  condition  of  another  continuance. 

Defendant  made  an  affidavit  in  the  usoal  form,  that  .  ^ 
wie  Davis  \ias  a  maferiHl  witness  for  him  ;  ihat  he  had  C  ^^  ) 
been  summoned  and  did  not  attend,  lie.  But  on  the 
other  side  it  bein^  allcdged,  that  this  cause  had  been  de* 
prndinff  three  jears  in  the  County  Court,  where  at 
itnj^th  tlie  Plaintlir  obtained  a  verdict ;  that  the  Defen* 
dant  then  appealed  to  this  Court,  ^vhrre^  the  cause  had 
been  depeRdin^e:  fi^e  years  ;  that  the  Plaintiff  for  the  last 
thrre  years  had  been  uniformly  presf^in/^  for  a  trial,  and 
(lie  Defendant  delayinj^  it  under  various  |>retrnreH  ;  and 
the  act  of  1779  hein^  read  and  insisted  on,  uhirh  directs 
iltat  where  the  Jud/»;c  shall  be  of  opinion  that  the  |mrty 
praying  a  continuance,  oti^ht  not  to  obtain  the  same 
irithout  payment  of  costs,  that  the  Judp*  may  require 
him  to  pay  the  costs  of  that  term  before  planting  the 
continuancif ;  and  that  tlioHje;h  afterwards  he  stiould 
eventually  prevail,  that  he  should  not  be  allowed  suck 
ct»st8  in  the  taxation  of  costs.  The  Court  in  this  case^ 
Judji^  Williams  ticifig  on  the  bench,  made  such  order  $ 
and  fbe  Defetid«tnt  before  the  continuance  granted,  was 
rrquirrd  to  pay,  and  did  pay  the  costs  of  the  attendance 
of  all  the  Plaintiff's  witnesses  during  the  term;  and 
»>me  of  the  bar  requesting  to  know  if  this  uas  intended 
to  be  a  general  rule  for  the  future,  the  Judge  answered 
no — only  for  cases  circumstanced  like  the  present* 

NoTi — ^Vlde  Farh  v  Cochran  U  oihtn,  post  178. 

Hughes  V.  Giles.    Trover  for  a  horse. 

A  and  B  both  have  bills  of  sale  for  a  horse  from  a  person  who  had 
borrowed  him  for  a  particular  purpose  ;  A«  whose  bill  of  sale  is  the 
oltlestff  baa  hint  in  possession,  B  by  some  means  gfXs  him  from  A, 

'  and  aelto  him  to  C.  A  is  entitled  so  recover  him  of  C,  in  the  action 
of  trover. 

The  case  was.  A  intrusts  the  horse  to  B  for  a  parti- 
cular puip^ise ;  B  remains  at  Salisbury  sometime,  and 
contracts  debts  with  several  fiersons,  and  gives  a  bill  of. 
Bale  for  the  berse  to  Hughes,  and  also  to  one  Brem  ;  his 
fall*  to  HiighfN  Is  prior  to  the  date  of  the  bill  of  Hale  to 

Breob    Bren  by  some  means  gets  pusseaaion  of  the 
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Mar.  1794.  Iiorso  from  H«^!iCH,  \%lio  lia<l  him,  and  Rolls  to  Giles — 
v^'^v'^^-'  and  nou  amMn^sf  other  thin.ejH  it  was  insisted  for  Giles* 
that  Hughes  ouji^lit  not  to  have  a  verdict  a(;>;Hinst  him  atid 
recover  daniaji^es*' for  that  a  recovery  hy   [ine^hes*  who 
^BH  not  the   peoprietois  would  tie  no  bar  to  A,  to  hinder 
bim  from   brint;in{3:  his  action  at  a  future  day  against 
Giles^  and  recovering  also.     The  books  indeed  say*  that 
he  wh<>  has  a  special  property  may  recover  in  this  spe- 
cies of  action,  as  in  the  case  of  a  carrier,  bailee  or  fin- 
der, a  Sheriff  vhho  has  seized  gotids  in  execution,  or  the 
like  ;  but  the  reason  is,  that  those  persons  are  liable  over 
for  »be  goods  to  a  third    person,  and   they  ate  allowed 
this  action,  in  order  that  tli«'y  may  have  it  in  tlieir  pi>\ver 
C  ^"  )    to  indemnify  ihemselvt's,  by  rect>vering  against  the  wrong 
doer,  that  value  uhich  they  have  to  pay   to  the  owner; 
and  it  is  because  they  are  entitled  to  n^cover,  that  they 
are  said  to   have  a  special   property ;  but  sur«*ly  if  the 
carrier,  bailee,  &c.  voluntarily  srll  or  disp(»scof  the  pro- 
perty, they  cannot  afterwards  maintain  an  action  for  it^ 
they  are  stopped  by   their  own  act;  but  )et  their  sale 
conveys  no  property,  because  they  had  none  themselves; 
and  in  order  to  convey   an   Interest  <»r  property  by  sale, 
the  vendor  must  have  the  general  or  absolute  property  ; 
a  special  property  only  enables  him  to  sue  a  wrong  doer, 
not  to  convey  the  property  ;  because  in  so  doing  he  com- 
mits a  breach  of  trust,  unless  where  he  has  the  pffiperiy 
for  the  purpose  of  selling  it,  as  in  the  case  of  the  Sheriff, 
and  then  what  he  does  is  only  good  by  virtue  of  his  au- 
thority.    That  the  conveyance  of  such  persons  in  gene- 
ral conveys  no  property,  is  proved  by  this,  that  if  the 
carrier,  bailee  or  finder  .sells  it,  his  vendee  is  liable  to 
the  action  of  the  owner;  but  in  this  case,  B  who  void 
both  to  Hughes  and  Brem,  though  he  is  liable  to  A's  ac- 
tion, yet  he  cannot  recover  against  either  of  them ;  be- 
cause as  to  him  they  are  neither  (»f  them  wrong  doers; 
and.  surety  the  Plaintiff  Hughes  cannot  be  said  to  have  a 
special   property,   that   comes   (inly  by  the  deh^gaiion  of 
the  owner,  atid  potestas  delegata  non  potest  delegari    This 
is  not  in  the  circumstances  of  a  carrier,  bailee,  &c.  or  of 
any  uf  those  persons  who  are  liable  over  by  means  of  a 
trust ;  and  as  there  is  so  such  liability  over  in  his  case, 
there  is  n(»  reason  why  the  law  should  give  him  an  ac* 
tion  to  t*eco\'er  against  the  Defendant.     If  he  should  not 
recover,  he  can  never  be  charged  by  A  :  what  reason 
then  is  there  to  say  be  ought  to  recovery  when  be  has  hot 
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the  ja^ncral  property,  ami  when  there  i-s  no  necesBify  that  Apr.  1794. 
he  *ihould  be  deemed  in  have  a  special  one  in  or-dcr  to  his 
own  indemnification  7  But  ;>£r  Willi i% Ms  Judg* ,  not* 
«i(listandin|°^  these xarj^uinentSf  tiie  Plaintiff  has  a  ti.c^ht 
(fi  recover},  flu^^hes  had  piirrliased  the  property  that 
B  bad,  and  was  in  possession :  and  is  ti»  be  consider  ed 
as  havin.u^  a  special  property «  niitii  a  better  could  be 
sJiewn  ;  and  no  one  but  the  rii^ht  owner  could  in terr<*re 
with  his  possession,  or  lawfully  deprive  him  of  it  ;  this 
is  an  advantage  which  should  not  be  taken  from  him  by 
a  third  person — ^e  the  Plaintiff  had  a  verdict  and  judg- 
ment. / 

NoTB. — ^The  case  of  Laspeyre  v.  McFarland^  N.  C.  Term,  Hep.  187, 
dfcidfsthHt  trover  cannot  bt*  maintairif  d  un  tht  possession  ot'ac)u<tel, 
wh  re  it  Hppc:«rs  that  itje  Kgul  title  it*  in  another,  and  tliat  \iv  P'ain- 
tifffiasontv  a  trust.  Bu'  see  t!)e  cases  on  this  subjec'  coll' cled  in 
2  Sand.  47,  a.  note  1.  The  Court  in  Latpeyre  v.  Mct'arlantlt  seem  to 
intimate  that  trespass  would  have  lain  in  that  case,  iind  unthontiesni'e 
cited  HI  Sunders  to  bh-w  that  wherever  trespass  will  Jit*  *<»i  th*-  wrong- 
ful r:iktn^  oi  goods,  trover  will  also  lie  ;  for  one  ma^  qualify  but  nut 
vtereostf  a  tort. 


HILLSBOROUGH,  APRIL  TERM,  1794. 
Elwirk's  Ex*rs.  v.  Rush. 

Demand  is  necessary  to  sustain  the  action  of  detintie,  and  it  must  be 
made  by  the  claimant  him.M'lf,  or  by  some  person  for  him,  uml  so 
made  known  ut  the  time  of  the  demand.  Said  urffueiido  by  the 
Judg^e,  that  the  statute  of  limitations  begms  to  run  from  the  time, 
Ihti  the  Plaintiff  k*.ew  where  the  negroes  were,  and  thai'  the  De- 
fendant claimed  them  as  his  own,  although  no  demand  had  been 
made. 

Detinue.  Plaintiff  by  one  Tally,  proved  that  Barfon, 
who  uas  a  legatee,  ^\ent  with  him  to  Rush«  and  informed 
Bu^h  that  the  negroes  mentioned  in  the  declaration  were 
of  the  entsite  of  Elwick  ;  that  he.  Barton,  was  a  legatee, 
or  fieir  of  that  estate  ;  and  that  Col,  Taylor  was  exeru- 
torand  demanded  the  negroes.-^J^^  per  Judge  Williams, 
a  demand  is  necenaary  to  entitle  to  the  action,  and  it 
nuKr  be  made  by  the  Plaintiff,  or  by  some  one  by  his  au- 
thority ;  here  he  did  not  inform  the  Defendant  of  his  au- 
tlairity  at  the  time  of  making  the  demand,  or  say  that 
he  demanded  in  the  name  of  the  Plaintiff;  therefore  it 
ivas  not  a  gttod  demand,  and  the  Plaintiff  was  nnnstjitfd. 
^oTE,  In  tlie  arguing  <if  this  casr.  Judge  Williams 
Baid,  ctie  act  of  limitations  would  run  iudetiuue^  without 
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Apr.  ir94  a  (lemand^  if  the  Pluintiff  know  where  the  negroes  were; 
and  rhat  they  were  riaimed  by  Defetidant  hh  bis  own, 
and  did  not  hring  suit  within  tlie  time  prescribed  in  the 
art:  hut  this  he  sriH  arguendo  only.  See  the  case  of 
Berrifs  adnCrs.  v.  Pullam. 

NoTs.^Tiie  opinion  of  tlie  Judge  on  the  first  point  of  this  case  i« 
doubted  of  b}  Haywood  in  bift  note  to  Jjrwia  v.  fVilltama,  post  150,  and 
overrub  d  in  an  anonymous  case,  2  Hay,  136,  and  Shtpard*9  adm'r$» 
V,  Edwardi,  Hnd.  186. 

Waller  v.  Broddie. 

Certiorari.  The  Plaintiff  after  obtaining  the  certiorari 
to  remove  this  cause  fiom  the  Court  below,  into  uhich 
it  had  come  by  appeal  from  the  judgment  of  a  Justice  of 
the  Peace,  had  removed  into  South-Carolina ;  and  now 
Ufion  motion  to  the  Court  for  that  purtmse*  Judge  Wii,- 
XIAMS  upon  the  bench,  it  was  ordert^d,  that  unless  by  the 
next  term  or  before,  the  Plaintiff  put  in  sureties  for  pro- 
secuting this  cause,  and  for  paying  costs  in  case  he  fall 
therein,  that  this  cause  shall  be  dismissed.  The  Judge 
said  upon  this  occasion,  that  the  act  of  1787*  freciuentlj 
operated  with  hanlship,  and  peculiarly  so,  in  the  caHe  of 
poor  persons  who  had  suffered  injuries  and  were  unable 
to  give  security  ;  and  in  some  cases,  tlie  Court  since  that 
act,  bc*d  |)ermitted  such  persons  to  sue  in  forma  pauperis, 
without  any  such  security  ;  but  as  the  act  was  passed  by 
the  Legislature,  the  Court  was  bound  by  it.  That  the 
\7oi  (I  wriU  in  the  act,  extended  to  the  case  of  a  certiorari, 
as  well  as  to  cases  of  bills  in  equity  ;  in  ^hich  case  it 
bad  been  decided,  that  such  security  should  be  giicn. 

NoTB.--The  act  of  1810,  Hev.  ch.  793,  requires  security  to  be  ta- 
ken in  tbe  same  manner  as  in  the  case  of  appeals,  and  I  believe  that 
the  <»ecurities  in  such  cases  are  considered  in  the  samv  light,  as  sure- 
ties to  an  appeiil  bond,  and  where  the  judgment  of  the  Court  bt  low 
b  affirmed  in  the  Superior  Court,  judg-m*  nt  may  be  entered  up  tit* 
Mtanier  against  tbe  Plaintiff  in  the  certiorari  and  his  securities. 


State  T. 


The  act  of  1793,  authorising  the  Attomey^eneral  to  take  jadgnent 
atrainst  the  receivers  of  public  moneys,  by  motion,  and  that  their 
delinquencies  should  be  mifiicicnt  notice  to  them,  was  declared  to 
be  unconstitutional  and  void  by  Williams,  Judge,  but  was  uf'ter- 
Wardtf  allowed  by  McCat  and  Aaaa  Judges.  Ashe  hesitating  at  ftrsC. 

At  the  last  session  of  the  General  Assembly*  it  was 

>  enacted  that  judgments  might  be  obtained  by  the  Attor* 

(  S9  )  oey-Qeaeral  agaiust  receiTers  of  public  money^  by  mo- 
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lion ;  and  that  their  cleliriqtienries  should  be  soffirient  ikt-  Apr^l794. 
ticf  to  them  that  they  were  to  be  pniceeded  ajs^aitist ;  and 
npon  thiH  act  the  Attorney -General  now  moved  lor  judg- 
ment against  .several*  and  |)i*oduced  the  act  to  show  how 
he  was  authorised  so  to  do. 

But  Judge  Williams  stopped  hinriy  saying  he  could 
not  permit  judgments  to  be  taken  in  that  manner.   That 
he  conceived   the  act  to  be  unconsfitutional,  it  was  to  ^ 
condemn  a  man  unheard.     The  121h  article  of  the  Bill 
of  Rights  says,  **  No  Treeman  ought  to  be  tal&en,  imprt- 
snited  or  disseised  of  his  freehold,  liberties  or  pro|)ertyy 
fi(c.  but  by  the  law  of  the  land  ;"  and  these  words  mean,  ^ 
according  to  the  course  of  the  common  law  ;  which  al- 
ways required  the  party  to  he  cited,  and  to  have  a  day 
in  Court  upon   which  he  might  appear  and  defend  him- 
self.    The  14th  section  declares,   that  the  ancient  mode, 
of  trial  by  Jury,  i9  one  of  the  best  securities  of  the  rights 
of  the  people,  and  ought  to  remain  sacred  and  inviola- 
Me.    The  ancient  mode  of  trial  by  jury  was,  that  after 
the  Defendant  was  cited,  Hud  had  pleaded,  and  the  other 
party  had  denied  his  plea,  or  some  part  of  it,  then  the 
point  in  controversy  ^^h  submitted  to  the  derision  of  a 
jury  ;  but  here,  though  a  jury  may  be  sworn,  what  will 
it  be  upon  2    It  will  be  upon  a  default  taken  against  the 
paKy  who  does  not  appear  and  plead,  because  he  has  no 
knowledge  that  any  proceedings  are  intended  to  be  had 
against  him  :  and  so  in  truth  it  is  not  a  trial  by  jury 
according  to  the  ancient  mode — the  Defendant  has  no 
opportunity  of  making  any  defensive  allegations  which 
may  be  submiKed  to  the  decision  of  a  jury  ;  but  the  jury 
here  are  merely  to  pronounce  what  is  tlie  sum  to  be  re- 
covered, and  in  this  tliey  are  t<i  be  governed  by  the  re- 
port of  the  Comptroller,  which  is  made  evidence  against 
the  Defendant  by  another  act  of  Assembly  ;  so  that  in 
reality  the  jury  have  nothing  to  determine  on — it  is  mere 
form  for  the  sake  of  which  they  are  to  be  impannelled — 
aurh  a  trial  is  a  mere  farce.     1  think  the  act  unconsti- 
tutional, and  I  cannot,  as  at  present  advised,  give  my 
asHent  to  its  being  carried  into  effect — the  Judges  of  the 
land  are  a  branch  of  the  government,  and  are  to  sdmin-  / 
kter  the  constitutional  laws,  not  such  as  are  repugnant 
to  the  constitution  ;  it  is  their  duty  to  resist  an  nnron- 
fltituticmal  act.     In  fact,  such  an  act  made  by  the  Gene- 
ral Assembly,  who  are  deputed  only  to  make  laws  in  ^ 
<H»Qformity  to  tho  coostitutioni  and  within  the  limits  it 
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Apr.  1794.  :j*efirribpR9  is  not  any  law  at  alL     Whenever  the  A^^sem- 
•^^'■^'"V'  b\y  excenlH  the  limits  of  the  constiiufion,  \Uey  art  wirh- 
(  SO  )    out  authorit)',  and  then  their  acts  are  mi  more   binding 
than  the  arts  of  any  other  assembled  bod}.     Suppose 
uhen  met  together,  they  should  pass  an  art  to  continue 
the  Assembly   for  t>^o  years — the  ronstitution  says  it 
sbull  continue   but  for  one — and   suppose  in   the  second 
year  they  should  passan.art — \Vould  the  Judges  be  bound 
to  eflfectuate  k  7    Surely  not.     No  more  are  they  bound 
to  regard  an  act  not  made  agreeable  to  the  const irut ion. 
I  am  ahme  on  the  bench — I  am  sorry  to  be  obli*;ed  to 
prevent  the  executicm  of  an  act  which   the  Lt'gislature 
thought  necessary  to  be  passed,  and  no  doubt  might  be 
V     of  public  utility — hut   what   end   is  an  equivalent  for  a 
precedent  so  dangerous  as  that  where  the  cotistitutioti  is 
disregarded  by  tlie  Legislature,  and  that  disregard  sanc- 
tioned by  the   Judiciary  i    Whrre   then  is  the  safety  of 
the  people,  or  the  ftvedom   which  the  constitution  meant 
to  secure  ?    One  precedent  begiMs  another,   one   breach 
^    will  quickly  be  succeeded  by  another,  and  thus  tiie  giv- 
ing way  in  the  first  itistance  to  what  seems  to  be  a  case 
of  public  convenience,   in  fact  prepares  the   v^  ay  for  the 
total  o\crthrow  of  the  constitution — that  surest  palla- 
dium of  our  rights.     I  cannot  consent  to  it — but  the  At- 
torney General,  if  he  pleases,  may  again  move  the  sub* 
ject  when  wc  have  reflected  a  little  more  upon  it. 

Next  day  at  the  sittitig  of  the  Court,  Raywood,  the 
^  Attorney -General,  moved  tlie  sulyect  again,  as  fHllowa  : 
The  clauses  of  the  constitution  tiiat  are  objected  to  the 
validity  of  this  act,  are  declarations  the  people  thought 
proper  to  make  <»f  their  rights;  not  against  a  power 
they  supposed  their  own  representatives  might  usurp, 
hut  against  oppression  and  usurpation  in  general.  The 
second  clause  for  instance,  could  not  be  intended  as  a 
restraint  upon  the  Legislature;  it  could  not  be  sup|io8ed 
the  Legislature  would  ever  attempt  to  oppose  the  right 
of  the  peo|ile  to  regulate  their  internal  government  ;  it 
ivas  intended  to  assert  the  right  of  the  peo|de  against  the 
"^  power  of  the  British  King  and  Parliament,  and  against 
ai)  other  foreign  powers,  who  hereafter  might  claim  a 
right  under  any  pretence  whatsoever,  of  interfet*ing  with 
the  affairs  of  t)iis  go\eniment;  and  to  serve  as  a  stand- 
ing and  perpetual  memento  to  posterity,  that  the  least 
intermeddling  by  any  foreign  power  with  the  internal 
policy  of  this  government^  is  an  iuvasiua  of  their  privi- 
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Uyes.    Sttch  also  i^i  tlie  manifefit  meaning  of  the  5tli  Apr*  1794. 
section.     Who  wwe  the  convention  mispicious  of  when  v^'^^'^^ 
tliey  declared,  **  That  all^power  of  suspending  laws,  or 
the  executio/i  of  laws,  by   any  authority,  without  the 
consent  of  the  representatives  of  the  people  is  injurious     (31) 
to  their  rigiits  and  ouja^hr  not  to  be  exercised  V^    This  is 
not  a  restraint  upon  the  lej:islati%e  power  oC  the  Asseiti- 
bly.    From  the  experience  of  what  had  happened  in  ^jlder 
governments,   they  apprehended  that  in  the  vicissitudes 
•f  human  affairs,  some  ambitious  men  might  usurp  the 
power  of  dis|iensing  with  laws,  or  claim  the  right  of  ex- 
trctsing  such  a  power.     It  had  been  frequently  dune  in 
that  government  which  they  \\ ere  the  most  intimately 
acquainted  with,  to  the  ^reat  oppression  of  the  people. 
They  also  bad  other  reasons — the  event  of  that  danger* 
008  war  in  which  they  were  then  engaged,  was  doubtful. 
In  case  of  an  adverse  event,  they   were  determined  by 
this  solemn  declaration;   that  the  rights  of  the  people     ^ 
should  be  proclaimed  and  handed  down  to  posterity— 
that  this  solemn  declaration  should  be  a  monuikient  of 
them,  to  keep  the  genius  of  freedom  alive,  and  to  impel 
posterity  by  this  lesson  left  them  by  their  ancestors,  at 
some  future  day  to  erect  again  the  standard  of  liberty. 
This  I  take  to  be  the  true  meaning  of  the  Declaration  of 
Rights :  and  if  we  attend  to  the  12th  clause,  we  shall  - 
Cad  it  was  copied  almost  verbatim  from  the  29th  chap- 
ter of  Migna  Charta,  and  of  the  occasion  of  which  our 
Bill  of  Rights  were  very  similar— the  struggle  of  the    . 
people  against  oppi*essiun.    This  clause  in  both  has  near* 
ly  the  same  meaning«*«nd  then  the  spirit  of  this  clause 
IB  in  exact  onison  with  the  other  clauses,  not  intended  to. 
rrstrain  the  Legislature  from  making  the  law  of  the 
land,  but  a  declaration  only,  ihat  the  people  are  to  ^o 
governed  by  no  other  than  the  law  of  the  land — per  legem 
krrttf  were  words  nsed  in  the  charters  granted  by  Hen- 
ry L  K.  Stephen,  Henry  II.  K.  John  and  Henry  III. 
whose  confirmation  seemed  Anally  to  give  stability  to 
this  charter :  and  this  term,  in  titose  times  had  a  certain 
appropriate  meaning,  which  in  latter  (icriods  came  to  be  . . 
a  little  altered.     In  the  three  former  of  these  reigns,  the 
ttrmper  legem  ternxf  was  employed  in  contradistinction  ^ 
to  the  civil  law,  then  called  the  Italian  latr,  having  been 
lately  discovered  and  adopted  in  Italy,  and  which  had 
keen,  or  were  then  begun  to  be  introduced  in  England  in    # 
eidosion  of  the  laws  of  Edward  the  Confessor^  or  in 
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Apr.  1794  other  words  the  law  of  England.     Henry  I.  in  his  cbar- 
^^■^"'^*'^^  tcr,  |jr<»nnised  anxing  olhor  tU'm^H  to  d^nfirm  and  ob**ervc 
all  tlie  lavv«  of  Edviard  tlie  Confessor — Gold»mith*8  Et^g- 
tend,  I  vol.  133,     Stephen,  his  im mrdiafe  successor,  |iro- 
mised  a  restoration  of  the  laws  of  E<Uard  the'  Confes- 
sor in  his  cliarfer — GoUhmith's  England,   1  fOoL  145. — 
(32)     Thene  laws  of  Edwanl  thi-  CoirfeHsor,  were  ihe  ancient 
laws,  usa^£i;(*s  and  customs  nf  Ihr  different  parts  of  Eng- 
land, ndlected  and  digested   into  one  code.    1  BL  Com. 
6G.  4  RL  Coin.  405.     It  appeal's  from   the  frequent  sti- 
pulati^His  contained  in  the  charters  of  these  times,  |»ro* 
mising  to  observe  and  restore  these  laws,   tliat  they  had 
been  neglected,  and  si»me  other  law  introduced  in  their 
place.     Indeed  we  are  expressly  informed  of  thin  in  the 
preface  to  the  8th  i*eport,  page  8,  where  immediately  af- 
ter the  author  has  been  speaking  of  Ring  Ste4)hen^s  cha- 
racter#  he  says,  **  King  Stephen  forbade  by  public  edict 
that  no  man  should  retain  the « laws  ut  Italy,  formerly 
brought  into  England."     in  these  times  therefore,  the 
term  tea:  terra:^  meant  the  English  law  in  contradistinc- 
tion to  the  laws  of  Italy,  or  of  any  other  foreign  coun- 
try :  and  in  like  manner  in  our  constitution,   where  the 
Convention  are  declaring  the  rights  of  the  people,  and 
use  the  words  of  the  Magna  Charta  ot  England,  they 
mean  to  assert  in  general,  that  the  peo|de  of  J^oith-Ca- 
rolina  have  a  right  to  be  governed  by  their  own  laws, 
and  not  to  be  subject  to  laws  made  by  any  foreign  power 
upon  earth  ;  in  like  manner  as  in  the  £d  clause,  they  de- 
clare that  the  people  of  ttiis  state  ought  to  have  the  sole 
and  exclusive  right  of  regulating  the  internal  govern- 
ment and  police  thei*eof— by  all  which  they  mean  to  vin- 
dicate the  sovereignty  of  this  country,  and  the  inherent 
vigbt  of  the  people  thereof  to  govern  themselves — ^tlie 
term  lex  terrain  in  the  times  of  King  Jidin  and  Henry 
III.  began  to  have  a  meaning  additional   to  what  it  had 
in  the  uirmer  reigns  :  these  princes  were  guilty  of  great 
abuses  under  the  pretence  of  prerogative — they  had  con- 
fiscated the  estates  of  many  of  their  subjects — tliey  had 
^  exiled  and  destr<»yed  many  also  by  the  power  of  prero- 
gative.    It  is  i-emarkable  timt  in  King  John's  charter  it 
is  stipulated,  that  no  freeman  shall  be  taken,  or  imprl- 
Boned,  or  disseised  of  his  free  tenements  and  liberties, 
or  outlawed,  or  banished,  unless  by  the  legal  judgment 
of  his  peersy  or  by  the  law  of  tlie  land  ;  and  all  wbo  suf- 
fered otbcrwiae  in  this  and  the  two  former  reigns  shall 
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be  rrstored  to  thrir  H«;lits  and  posseftsioiis.    1  vol.  Chid-  Apr.  1794^ 
smi&^s    England^  €S3.     This  plainly  rvinces  ttiat  the  ^-^-'^^'^-^ 
words  per  legem  terras,  here  spoken  of,  imrmrt  an  acting 
by  a  prrteiiili"d  prero|2:ative  aj^^ainst  or  u  ithout  the  autlio-  ^ 
rity  of  law.    i  vol.  GoMsmith^s  England,  224,  925.  219, 
220  :   and  ttuis  the  torin,  law  of  the  land^  is  to  be  unclcr- 
stood  in  our  coM'^tittitioH,  bOvSide  the  oleaniiis:  already  as- 
crthed  to  rt^  t4>  declare,  that  the  people  of  tliis  stnte  are 
not  to  be  deprived  of  libeft>,  property,  the  benefit  of  the 
l»w,  nor  exiled  from  their  country,  by  any  power  what-     r^n\ 
S9eyr%\  arting  withfiut  or  Cfjntrary  to  the  established  law 
of  tJie  country,  or  by  any  proceedinj^  not  directed  or  au- 
tlMirised  by  that  law.    The  meanint^  of  the  wortls  lex  ter^ 
rm  may  therefore  be  thus  shortly  drfined — a  law  for  the  ^ 
people  of  Ninth  Carolina*  made  or  adopted   h>  thi»m- 
selrea  by  the  intervention  of  their   own   Letj;islature. — 
Tills  clefmition  excludes  the  idea  of  foreij^n  lei^ishition, 
of  royal  or  executive  prch>|2^ative,  and  <if  usurped  power  j 
aiid  leaves  the  pov^er  of  inllirtin^^  punishments,  or  rather 
of  passing'  laws  for  that  purpose,  iti  their  own  L«*grslaTure 
only.     In  tliis  sense,  the  lex  terrce  of  North-Carolina  at 
present  is  the  wole  body  of  law,  con^posed  partly  of  the 
comfnoti  law,  partly  of  customs,  partly  of  the  acts  of  the 
Brttinh  Parliament  recei\ed  and  enforced  here,  and  part- 
ly of  the  acts  passed  by  our  own  Lcejislature,  2  InsL  46. 
If  ifiis  b<»dy  of  laws,  is  not  the  lex  terrfr  dc8ip;nated  iu/ 
fpar  Bill  of  Riprhts,    hut  the  cr)mmon  law  otily,  then  the 
common  law  is  immutable,  and  the  Assembly  cannot  af- 
ter it   by  any  legislative  act.     Should  the  Assembly  in 
any  instance  attempt  to  alter  any  rule  of  pro|)rrty,  with 
resfiect  in  its  transmission,   descent,  &c.  so  as  to  entitle 
any  other  person  to  it  than  is  entitled  by  the  common       / 
law,  he  that  is  entithd  by  the  rule  of  the  common  law, 
nay  say,  no  man  is  to  be  deprived   of  his  property  or 
riglits  but  acnirdiuj^  to  the  law  <>f  the  land,  or  the  cohi- 
non  law.     If  an  act  not  punishable  by  the  common  law> 
or  punishable  only  in  a  smaller  degree,  should  be  render- 
ed penal,  or  more  penal  than  it  was  by  the  common  law, 
by  any  legifflative  act,  the  patty  to  be  affected  by  It  might 
say,  1  am  not  to  be  imprisomd,  or  exiled,  or  disseised  of 
my  freehold,  or  in  any  mariner  destroyed,  bdt  acctirding 
to  the  law  of  the  land,  or  in  other  Words  the  common 
law.    It  is  easy  to  see  into  what  a  lat>yrinth  of  confusiort  t- 

this  woaid   lead  us — it   would  cofitradict  the  very  s})irit 
of  the  Constitotion,  iivhtch  in  establi^liin^  a  Republican  > 
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Apf .  ir94r.  f^iPin  f^f  Governinenty  must  have  been  inevitaU/  M  to 
^'^'"^^^^^  fofesee  the  gi'eat  alteratloii  that  the  new  state  of  thinj^ 
wiNiId  make  necesaary  in  ttie  great  fabric  of  the  rommon 
law :  they  must  have  intended  aurh  changes  therein  by 
the  lepriHlative  power^  as  would  nioi*c  perfectly  adapt  it  to 
the  genius  of  that  s|)ecies  of  government*  many  of  tlie 
maxims  of  which  are  so  diametrically  opposed  to  all  those 
^  of  the  common  law  which  have  any  view  towards  the  snp* 

port  of  the  kingly  power,  or  tliat  of  the  nobles.  Such  ft 
s  construction  would  destroy  all  l<*gislative  power  whatso- 
^veVf  exrept  that  of  making  laws  in  addition  to  the  com* 
fe^A")  ^^^  ^^^^'  ^"d  ^^^  cases  not  provided  for  by  that  law.  It 
^**  ^  X would  l(»p  off  the  whole  body  of  the  statute  law  at  one' 
stroke^  and  |f>ave  us  in  the  most  miserable  condition  that 
can  \>ell  be  imagined — all  capital  punishments  ordained 
by  tlie  st».tute  law  for  murder,  rape,  arsoti^  &r.  would  be 
done  away,  and  every  malignant  passion  of  the  human 
heart  let  loose  to  roam  through  the  land,  unbridled  by 
fear,  and  frre  from  all  manner  of  restraint,  except  those 
very  ineflertual  ones  the  common  law  im|H)ses.  This 
cannot,  therefore,  be  the  true  meaning  of  the  term  law  of 
the  landf  made  use  of  in  the  Bill  of  Rights ;  it  mtist  be 
that  which  I  have  already  contended  for,  or  something 
very  similar  to  it ;  and  if  that  be  the  true  meaning  of  the 
term,  then  how  do  tliese  words  at  all  imply  that  the  Le* 
gislature  have  not  a  right  to  pass  such  an  act  as  that 
which  is  the  subject  of  our  present  discussion  ?  D(»  thejr 
not  on  the  other  hand  prove,  that  as  this  is  neither  the 
act  of  any  foreign  Legislature,  nor  the  arbitrary  edict  of 
any  usurped  power  acting  independent  of  the  |)eople,  but 
the  act  of  their  representatives  assembled  for  the  pur«* 
^  poso  of  legislation,  and  to  consult  together  for  tlie  public 
welfare,  is  such  an  act  as  ought  to  be  respected  i  Docs 
it  follow,  because  the  Constitution  hath  declared  the  right 
of  the  people  to  be  exempted  fnim  all  foreign  jurisdiction^ 
and  from  all  power  acting  independently  of  the  laws^ 
that  their  own  representatives  cannot  make  a  law  which 
18  useful  and  necessary  for  the  public  good  ?  There  is  no 
part  of  this  Constitution  that  directs  the  process  by  which 
a  suit  shall  be  instituted,  or  carried  on,  and  the  Legisla- 
tare  are  therefore  free  ti> direct  what  mode  of  proceeding 
in  Courts  tliey  think  proper :  and  accordingly  in  a  great 
variety  of  instances,  both  in  England, after  .Ma^fui  CAur* 
lOt  and  in  this  country,  since  the  Constitution,  judj^* 
aents  have  been  rendered  against  Defendants  withoat 
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tlicir  having  had  any   previoas  actual  ootire^  and  iheApTA794i. 
Judges  have  iif*\ri*  intimated  a  doubt  of  the  constitution* 
alifj  of  tlie^e  proceedings.    I  will  inHtance  in  the  case  of 
statute  nierchanty  statute  staple^and  rerognizance  in  En-  ' 
gland  ;  Iheret  after  the  recognition  and  day  of  payment 
arrives^  u»  process  isnues  a,«;ainst  the  debtor  to  9he>^  whe- 
ther Ue  has  paid  or  obtained  a  diNchar/2;e9   but  execution 
issues  lAriihout  any  further  notice.     I  ^ili  instance  in  the 
case  of  ciuttawrieN— a  man's  v\hoie  pro|)erty^niay  be  ta- 
ken away^  and  jfet  he  never  nia>  have  had  viny  actualiio- 
tice  of  his  appearance  in  Oiurt  being  required.    Both  be- 
fere  and  since  the  Reviilution  in  this  countryy  and    until 
the  year  17839   bonds^   calleil  judgment  bonds,  were  in 
■se  here,  and  many  judgments  were  taken  u|H)u  them  af- 
ter the  furmatioii  of  this  Constitution,  without  any  notice. 
at  all  to  the  Defendants,  and  the  Judges  did  not  say  it 
vasx^an    unconstitutional  proceeding;  and  I    suppose  it 
«4»ald  have  been  practised  to  this  day,  had    it  not  been 
for  the  legislative  interposition    in  the  year  1783.     See 
Affv.  Laws*  c*  188.     The  necessity  for  this  interposition* 
proves  tliat  it  was  an  inconvenience  the  Judiciary  could 
ant  remedy  upon  the  grc)und   of  its  unconstitutionality. 
Had  it  been  such,  as   it  was  a  public  evil.,  tbe  Judges 
would  most  certainly  have  opposed  to  it  tlie  principles  of 
tb^  Constitution,     f  \%ould  ini^tance  in  tiie  case  of  the  at- 
tachment laws — the  property  of  an  absentee  is  seized, 
judgment  is  obtained  against  him,  and  his  property  sold, 
when  iieHiaps,  and  stvy  probably  too,  he  has  not  the  least 
tntiiDation  of  it.    The  attachment  law,  is  a  law  of  pub- 
lic convenience,  but  yet  it  is  liable  to  all  the  objections 
abicb  have  been  made  to  this  act  for  taking  judgments  ; 
without  any  previous  notice  actually  given  to  IheUefen* 
dant,  a  judgment    by  default  is  taken,   and  the  Jury  is 
sworn  to  ascertain  the  quantum  of  damages,  the  Defen- 
dant not  being  present,  and  indeed  knowing  nothing  of  it 
—yet  the  validity  of  the  attftrhment  law  was  never  ques- 
tioned by  the  Judges,  nor  did  they,  that  1  ever  heard,  ex- 
press tlie  least  reluctance  to  its  execution.    If  a  bill  in 
equity  is  filed,  and  the  Defendant  cannot  be  found  within 
tlie  State,  to  be  served  with  process,  it  is  published  in 
tbe  Gazette,   that  such  a  biir  is  filed,   and  if  the  party 
shoold  not  appear  by  the  prefixed  day,  though  he  hath  no 
actual  noticcf  yet  a  decree  is  |iassed  against  him.    If  a 
judgment  is  obtained  agaiust  the  principal,  and   two  ^d. 
fa's  against  tho  bail  are  returned  nihUy  hore  a  judgment 
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Apr.  1794.  pggges  aicninst  the  buil,  thou)3^h  he  has  no  actual  notice 
orthifl  prnceedihc^t  and  of  course  no  opportunity  to  plead 
in  his  defence  a  matter  to  be  RuhmittHl  to  a  Jury.  All 
the  confiscation  laws  lately  passed  in  this  country,  what 
are  they  but  proceedinj!^  to  take  away  tiie  property  of  nb- 
sentces,  who  (lerhaps  knew  nothin<3^  of  these  intended  pro- 
ceedings? If  to  proceed  to  judgement  before  actxial  no- 
tice be  pven  to  the  Defendant,  be  agafnst  thjs  clause  of 
Uie  Constitution,  how  hath  it  happened  that  so  many  pro- 
ceedings of  this  nature  have  been  established  by  the  uni- 
form decisions  and  practice  of  the  Judiciary  ?  It  may 
be  fairly  inferi-ed,  that  all  these  are  so  many  proofs  that 
isuch  a  proceeding  is  not  unronstitutionaly  and  that  the 
Legislature  may  enact  such  laws.  But  to  obviate  these 
objections!*  in  every  shape,  let  ii  be  granted  for  the  sake 
(3^)  of  argument,  that  the  phrase  lex  ferret  in  our  Bill  of 
Rights,  really  means  the  conimtm  law,  and  that  (he  com* 
iDon  law  requires  notice  to  be  given  to  the  Defendant  be- 
fore the  Plaintiff  can  pn»reed  to  judgments  it  also  alhiws 
an  exception  to  the  rule  when  tlie  Drfendant  volnntarily 
renounces  that  privilege  by  the  nature  of  his  contract. — 
It  is  one  of  the  maxims  of  tliis  very  comnton  taw,  that 
^uiiihet  potest  renundare  juri  pro  se  introdudo.  And 
X  maxims  being  the  foundations  of  (he  common  law,  when 
tbey  are  once  declared  by  Uie  Judges,  are  held  equal  in 
point  of  authority  and  force,  to  acts  «»f  Parliament. — 
Wood^s  Inst  6.  The  maxim  that  ^nilibet  potest^  ^c  ex- 
tends even  to  cases  where  the  lifn  of  the  renuuncer  is  con- 
cerned ;  the  accessary  by  renouncing  bis  rigtit  not  to  be 
tried  before  the  conviction  of  the  principal,  may  put  him- 
self u|)on  his  trial,  and  be  hanged  for  ft,  2 Inst  501,  183. 
If  the  rule  of  renunciation  extends  thus  far,  it  will  hat*d- 
ly  be  contended  that  a  man  may  not  renounce  some  lesser 
advantage,  such  as  the  having  of  actual  notice  of  the 
State  being  about  to  proceed  to  judgment  against  him. — 
But  if  this  point  be  established,  yet  the  question  recoils — 
Have  the  recei\er5  of  |iublic  monies  in  this  State  agreed 
to  renounce  this  privilege  ?  To  prove  that  they  have, 
we  have  nothing  more  to  do  than  to  refer  to  the  several 
acts  of  the  Legislature  for  the  better  security  of  the  re- 
venue, 1784,  Rev.LawSt  c  2l9.  The  Legislatnre  directed 
judgments  to  lie  tnken  agafnst  delinquents  by  the  Trea-' 
surer,  in  the  name  of  the  Otjvernor,  and  declared  that 
ouch  judgments  should  be  as  valid  as  if  the  usual  pn»cess- 
esof  law  had  been  observed  ;  the  same  in  effect  is  repeated 
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in  irsr,  Jfer.  Law%,  &  2^9.  Now  sqrely  every  officer  who  Apr.  1794. 
halli  rpcet%<*d  his  appointineni  since  the  22il  Oct.  1784-,  ^^^^^^"^^ 
nwiwi  be  deemed  t<)  have  taken  it  under  the  condition  pre- 
scribed  by  these  laws,  and  must  in  the  very  act  of  accept- 
ing the  oiiice,  have  consented*  that  in  case  of  delinqnency 
hf  woald  be  subject  to  the  o|>erafion  of  these  law«;  and 
h  be  not  then  as  much  bound  as  in  the  case  of  the  judg- 
ment before  mentionetl  ?  And  I  would  remark*  that  these 
arts  of  1784  and  1787,  uere  so  far  from  being  viewed  as 
utiCoii.Htitutionril  by  the  Judiciary  at  first,  that  no  scru- 
plr  wa«  ever  entertained  with  respect  to  them,  from  the 
time  uf  passing  the  act  of  1784^,  until  some  time  in  the 
year  1788,  but  in  this  interval,  judgments  for  the  public 
were  uniformly  entered  as  the  act  directs,  without  actual 
notice  to  the  Defendant.  The  records  of  this  Court  will 
verily  the  assertion,  and  the  gentleman  concerned  for  the 
Stiite  at  that  time  can  certify  the  same  thing.  [Mr. 
Moore  vtan  this  gentleman,  who  was  then  present.]  In  (37) 
J 788  a  judgment  was  moved  for,  and  the  Court  for  the 
first  time  enquired,  if  the  Defendant  had  been  served  with 
notice  of  tlie  motion,  and  being  answered  in  the  negative, 
refused  to  give  judgment*  Tliis  determination  was  fol- 
luued  by  a  practice  or  giving  notice,  productive  of  enor- 
mous ex|ience  U>  the  State — In  order  t*  prevent  this  ex- 
peiure  for  the  future,  and  to  leave  no  dtiubt  in  the  mind  of 
tLe  Conrt  with  res|>ect  to  the  Mill  ol  the  Legislature  up- 
on Uiis  subject,  they  have  unequivocally  expressed  it  in 
the  most  pointed  t<Tms  in  their  act  of  the  last  Session. 
Sime  the  year  1784,  there  have  been  nine  Assemblies  of 
tins  State,  tlie  moht  of.  them  have  appi*oved,  some  have 
amended  this  part  of  the  revenue  laws,  and  none  have 
ever  tliought  proper  to  repeal  it  Would  so  many  As- 
semblns,  each  of  whom  has  done  something  upon  the  re* 
venue  business,  have  suffered  tiiosc  clauses  to  have  re- 
mained unrepealed,  hati  tliey  believed  tlieni  to  be  cAicon- 
stitiitionai  i  Are  these  legislati\e  b<idies,  charged  and 
entrusted  by  their  countrymen  with  their  most  ini|M>rtiint 
CQnreriiM,  to  be  all  regarded  as  men  who  eitlier  could  not 
4isrover  tlie  unconstitutionality  of  a  law,  or  were  willing 
tp  cfiuntenaoce  itf  What  interest  have  they  in  the  con- 
iHvance  of  an  unconstitutional  act  more  than  the  i*est  of 
iieir  fellow  citizens?  Had  the  clauses  been  repugnant 
tfi  the  Constitution,  they  would  undoubtedly  have  re|>eal- 
^  them.  The  Legislature,  titoiigh  frequently  blamed^ 
are  unduttbtedly  in  genera!  entitled  to .  this  commenda. 
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Apr.  1794.  tiotit  that  they  wek  the  j»ood  of  th'^lr  roiintry  ;  with  men 
^■^'"^^'^^^  elected  afl  they  are,  and  for  siirh  a  piTiod.  it  ran  hardly 
be  otherwUe.     Iti  dtuibtful  cavs,  the  aripi^menium  ab  in* 
convenienti  \h  of  wel^Utt  and  I  ronceive  it  may  tie  prfifier- 
ly  intr<wluc!i»d  on  the  present  occasion  ;  if  the  inronvetii- 
ence  of  declaring  tlit«<  art  to  be  iinronstitotfonal  be  C(»n- 
fiiderable,  I  preaiime  thin  ronqid<*ration  will  not  ^e  en« 
tirely  overlooked  bv  tlif  Court.     It  ^-^a  to  avoid  parent 
public  inconvenience  that  this  act  was  passed.     The  ex- 
pence  of- Rending  a  niessent^f^r  to  all  parts  of  th(*  Stnte^ 
to  f;ive  notice  to  delinquents*  cost  the.  State  annnally,  not 
less  than  one  thouaand  pounds ;  and  besides  this,  the  par- 
ties  well  knowing  it  to  bo  the  duty  of  the  Treasurer  to 
/         take  jud|2^ment  after  tlie  first  day  of  Oct»ber  in  each  year, 
eitiier  f^o  out  of  the  nei$;hborhood«  or  conceal  themselves 
about  the  time  when  the  messenger  is  ex))ect(*d,  so  that 
after  travelling  a  great  distance*   he  frequently  returns 
without  seeing  any  of  them,  but  he  must  still  be  recom- 
(lensed  for  his  services  out  of  the  public  cofTers.     Some- 
/S8)     times  be  is  fortunate  enough  to  serve  the  notice  upon  one 
of  several  parties  to  a  contract,  and  immediately  some 
of  the  family  are  nent  off  to  give  notice  to  the  others  tliat 
the  State  messenger  is  about ;  the  consequence  of  which 
is  that  be  cannot  see  the  others :   and  thus  be  iTturns, 
having  served  one  only,  who  perhaps  of  himself  is   not 
able  to  satisfy  the  demand.     Frequently  the  County 
Courts  take  seventeen,  or  eighteen,  or  twenty  securities, 
in  order  to  indemnify  themselves.    The  messenger  must 
serve  all  these  with  notices ;  to  serve  notice  upim  some 
of  them  only  will  not  do  ;  if  they  are  to  be  charged  joint- 
ly, they  must  all  be  proceeded  against ;  and  most  fre- 
quently, for  the  reason  just  mentioned,  it  is  improper  to 
proceed  against  any  one  of  them  alone*    The  public  debt- 
ors also  frequently  move  away  into  other  States,  so  that 
notice  cannot  be  served  upon  them ;  and  if  they  Rave  left 
any  property  which  might  be  attached,  theTiTasurer^or 
his  messenger,  knows  n(»t  where  it  is  ;  nor  do  tbey  gene- 
rally receive  any  intelligence  of  the  danger  of  the  public 
debt,  till  private  credittrs  have  swept  away   the  whole 
property.     All  these  evils,  so  detrimental  to  the  public, 
-.and  which  the  Legislature  have  manifested  so  much  anx- 
iety at  different  times  to  remove,  will  still  be  continued 
if  the  Court  Khould  udiiere  to  its  opinion  of  yesterday  : 
anil  moreover,  by  auch  a  decision,   the  Legislature  w  ill 
bo  utterly  deprived  of  every  power  competeot  to  its 
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oifdy.    It  wiirbe  in  vain  for  thenr  to  pass  any  act  simi-  Apr.  1794. 
larto  the  present,  np  to  adopt  any   other  mode  but  that  Vi^^v-Si^ 
of  the  old  one^  which  has  prevailed  since  the  year  1788.  ' 
At  tills  time  there  are  but  a  few  hundred  pounds  in  the 
Treasury,  and  the  nitiialion  of  public  aflTairs  renders  it 
probable,  tliat.the  Le|e;i.slature  may  be  cunvened  before 
the  day    of  Its  usual  m<'etinf^ — how  are  they  to  be  su|>- 
ported  ?     Should  the  public  emer/^encies  require  the  ad- 
vanrement  of  any  considerable  sum^  which  is  not  impro- 
bable,  how  is  it  to  h(*  obtained   if  the  public  judje^uients 
arc  not  now  taken  ?     Or  how  is  the  Treasury  to  be  sup- 
plied for  tho  expences  of  the  next  meeting  of  the  Assem*- 
biy  ?     I  do  not  ur^^e  the  latter  arc^uments  as    properly 
possessing  any  such  force  as  should  have  an  infiuence  in 
tbe  decisions  of  a  coUHtitutional  queHtion»  but  only  as 
reas4ins  why  we  should  carefully  examine  the  question 
novi  before  us,  before    we  proceed  to  reject  (his  act  en- 
tirely.    While  we  are  considering   the   permanent  and 
remote  con.nequences  of  rucIi  a  decision^    the  immediate 
and  transient   one  should  tu)t  entirely  be  t>v»'rlooked,  es- 
peeially  as  it  may  put  a  Htop  to  the  affairs  of  government 
for  some  time*  at  this  critical  period,  when  tlie  approach     ^39^ 
of  war  IS  universally  expected.  It  has  been  said,  aimmgst 
other  objections  to  the  clause  now  in  questioiit  that  this 
ia  a  retrospective  law. — Does  any  part  of  our  Consiition  ^ 
prohibit  the  parsing  a  retrospective  law  ?    It    certainly 
does  not.     The  objection  is  .(^rounded  upon  tbe  £4th  sec* 
tion  of  our  Bill  of  Rights,  \%hirh  prohibits  the  passing  of 
nn  ex  post  facto  law.     This  pi^ohibition   is  essential  to 
fm*dom  and  the  safety  of  indi\iduHls.     This  ifi  a  decla- 
ration iha^o  |)ower  whatsoever  shall  be  entrusted  v^ith 
the  arbitrary  disposal  of  the  lives  of  our  citizens.     If  the 
whole  people  should  bfcome  prejudiced  agaiUNt  a  fellow* 
citiz«-ny  he  is  not  to  fall  a  sacrifice  to  fiopular  caprice,  or 
resentment.     The  representatives  of  the  people  shall  not 
condemn  him  by  any  act  of  attainder,  nor  yet  by  declar- 
ing any  former  act  of  his  to  be  now  capitally  criminsU 
or  indeed  more  ctiininal,  than  it  was  at  the  time  of  its 
commission.     Examples  of  pf)pular  phrensy  exhibited  in 
the  ancient  republics  against  some  of  the  people's  best 
friends,  pointed  to  the  propriety  of  this  regulation ;  and 
this  claiisey  I  admit,  is  in  restraint  of  legislative  power 
in  ibis  particular— -this  indeed,  prohibits  the  passing  of  a 
ivtrosiiecftve  law  so  far  as  it  magnifies  the  criminality  of 
a  former  action,  but  it  leaves  the  Legislature  free  to  pass 
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Apr.  1794.  nil  others,  ami  without  such  a  power  no  Ooverntneot 
^^^^^^^  could  mist  fpr  any  considerahte  len,8;th  of  time*  without 
ex|M»riPnrln.fl:  great  misrhlefs.  The  exercise  of  such  a 
power  hath  been  found  frequently  necessary  here  since 
th«*  Revohififint  and  divers  retros|>ertive  arts,  which  the 
Legislature  have  passed,  have  heen  carried  into  exera- 
tion  and  sanctioned  by  the  Judiciary.  .  See  IredeU*8  Rev. 
27^  Sec  24.  S89,  dl'a  Sec  too.  386  Sec.  4.  424,  454, 
463,487,  489  Sec.  5.  573  Sec.  6,  7,  9,  10, 11,  16.  The 
fact  is,  the  affairs  of  Government  will  aoniftinios,  nay 
often,  require  the  exercise  of  this  power.  These  instan- 
ces may  serve  to  shew  the  necesNity  of  it.  And  it  is  not 
like  an  ex  post  facto  retrosfiective  law  any  way  incompa- 
tible with  the  safety  of  a  free  people.  The  Convention 
foresaw  the  necessity  there  would  be  for  somrtimea  en- 
acting such  laws,  and  therefore  they  have  been  careful 
to  word  the  24th  section  cTti  as  not  to  exclude  the  power 
of  passinp^  a  retrospective  law*,  not  fallinj^  within  the  des- 
cription of  an  ex  post  facto  law — the  Convention  meant 
to  leave  it  with  the  Legislature  to  pass  such  laws  when 
the  public  convenience  required  it.  I  will  not  stir  this 
point  any  further,  but  conclude  with  expressing  my  hope 
that  the  Court  will  suflTer  us  to  take  judgment. 

*^    ^        Judge  Williams  still  adhered  to  his  opiniou  of  yes- 
terday, giving  nearly  the  same  reasons  he  then  gave. 

At  Halifax  Court  a  few  days  after,  the  Attorney-Gre- 
neral  again  moved  the  Court,  consisting  of  Juilge  Ashr 
and  Judge  Macat,  and  stated  to  them  the  arguments 
which  had  been  used  at  Hillsborough  ;  after  hearing  him 
the  Court  took  time  to  advise  for  a  few  days:  when  tlio 
matter  being  moved  again.  Judge  Asuc  gave  the  opinion 
of  the  Court,  saying  he  HiidrJiHJge  Macay  had  conferred 
together*— that  lor  himself  he  had  had  very  considerable 
doubts,  but  that  Judge  Macay  was  very  clear  in  Uin  opi- 
nion that  the  juilgments  might  be  taken,  and  had  given 
such  strotig  reasons,  that  his  (Judge  AsHis's)  objections 
were  vanquished,  and  ttierel'ore  tliat  the  Attorney  Gene- 
ral might  proceed — hut  that  yet  lie  did  not  very  well 
like  it.— -So  the  judgments  were  taken. 

Not*  —Vide  Jfanh  of  Ntwhem  Y.  Tajftott  1  Car.  Law  Sep.  346. 
S.C.%  Murph.  266.  ^ 
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Quintoii  V.  Coartney.  Apr.  179i» 

A  common  inn-lceeper  is  liable  for  any  loss  which  his  gaest  may  bus-  ^^T^'^^^ 
tain  m  bis  property,  except  it  be  by  the  agency  of  a  servant  or       / 
companion  of  the  guest  himself,  or  wbeh  the  guest  is  admitted  up*       I 
on  terms  when  the  inn  is  full.     The  possession  of  money  gives  the        ]    ' 
property  of  it  as  to  any  disposition  which  the  possessor  may  make       } 
ofit.  s^ 

Case.  Courtney  was  a  tavern-keeper*  and  Qainton  a 
traveller,  who  had  saddle-ba][<:s  in  which  were  two  liun« 
dit*d  and  ei^^hteen  dollars  ;  upon  aligliflnja^  at  ilie  inn,  lie 
gave  the  bags  to  a  servant  uF  the  tavern-keejjer,  but  did 
not  inform  either  the  servant  or  the  tavern  kee|>er  that, 
money  was  in  the  bags :  these  bags  were  placed  in  the 
bar-rv»onit  and  were  afterwards  found  on  the  lot,  cut 
open,  and  the  money  gone\  The  declaration  was  in  these 
words,  to-wit :  V 

NORTHXJAROLINA,       ^  Afml  T.^   179^ 

HixLSBoaouoH  DihTHicT.    5'         ^^Pnl  Term,  1792. 

David  Quinton  complains  of  William  Courtney,  jr.  in  custody,  &c. 
for  that  whcress  according  to  the  laws  in  this  Stat  ,  ordinary  keepers 
vbo  keep  ordinaries  tO  lodge  trsvellers  therein  who  abide  in  Che 
iame»  are  bound  to  keep  their  goods  and  chattels  being  within  these 
nrdinarieSy  day  and  night,  without  diminution  or  loss,  so  thai  no  loss 
or  damage  might  happen  to  any  such  traveller  or  travellers.  b>  rea* 
son  of  the  defect  of  due  and  proper  care  by  sach  ordinary  keepers  or 
tbeir  st-rvants  in  these  ordinaries  {  and  the  said  David,  on  the  thir- 
tieth day  (^January,  in  the  year  of  oar  Lord  1793,  in  the  County  of  . 
Orsnge,  in  the  district  of  Hillsborough,  being  lodged  in  the  oidins^ 
of  the  sifid  William,  had  a  pair  of  leather  saddle-baxs*  in  which  were 
contained  the  sum  of  two  hundred  and  t-ii^hteen  Spanish  milled  dol« 
hrs,  of  the  value  of  one  hun<ired  and  nine  pounds  of  the  current  mo- 
Bey  of  this  State,  in  that  ordinary,  and  deli  vert  d  the  same  saddle-bags 
and  money  to  the  said  William,  then  and  there  to  be  safely  kept  \ 
nevertheless  the  said  William,  knowitg  the  said  b  igs  and  money  to 
be  within  his  said  ordinary,  he  the  said  William,  on  the  same  day  and 
year  first  aforesaid,  in  the  county  and  district  aforesaid,   did  an  negU- 

ritly  keep  the  said  bags  and  monev,  that  the  said  bags  and  money 
want  ofsafe-keeping  thereof,  by  (he  itaid  William  and  his  seryants, 
were  Vist«  stolen  and  carried  swky  from  and  out  of  the  said  ordinary  ; 
whereby  Uie  said  Davi<l  bath  totally  lost  and  become  deprived  from 
tbeoce  hitheito  of  the  said  bags  ami  money,  and  of  the  whole  use, 
profit^  benefit  and  value  thereof ;  and  the  ^id  Willif^m  hath  not  de- 
fivered  to  the  said  David  the  said  bags  and  money,  although  the  »aid  (41 ) 
WilKan,  on  the  fourteenth  day  of  January,  in  the  year  of  our  Lord 
1793»  in  the  county  aforesaid,  wus  thereto  requested,  but  hitherto 
bath  and  still  dotb  retuse  so  to  do,  or  to  make  him  any  satisfaction  (or 
the  same  i  » hereby  tbesuid  Davisd  saith  he  is  injniied  and  endamaged 
to  the  value  of  pounds,  and  therefore  he  brings  this  suit.  Sec. 

And  whereas  idso  thesaid  David  lii>er  wards,  to-wit.  on  the  «ame 
day  and  year  aforesaid,  tit  tb<e  ciHinty  and  district  aforesaid,  being 
lodged  in  the  dwelling  hoosc  of  the  said  William  for  a  certain  time, 
therefore  to  be  paid  to  the  said  William,  hail  one  other  pair  of  leather 
flKldle  bsgs  in  which  were  conttuned  other  Iwo  hundred  and  eighteen 
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Apr  1794.  Spanish  m»He<l  doilars,  of  the  value  of  one  htiwdred  and  nine  poumls 
\^^>r^^^  of  the  current  mom-y  of  this  S«ate,   within  the  same  dw  '1Hn;r-*«)iise 
then  and  there  being,   and  delivered  th»:  same  to  tlie  said  William, 
then  and  there  to  be*  safely   kept  fv»r  •  certain  time,  received,  to-wit. 
the  «um  of  to  be  paid  jv  the  said  David  when  the  said  Wd  i&m 

for  the  safe  keeping  tl'creof;  McvcTthfl»-ss  the  sai'l  William,  well 
knowinfv  the  premises,  on  the  same  day  and  yeur  last  aforesiiit,  in 
the  cuunty  and  district  afor^-said,  so  nt-jjli^ently  kept  tlie  aaid  bujjg 
and  money  that  the  said  ba{^  and  money,  (or  want  of  stich  due  care 
as  aforesaid,  were  lost  from  and  out  of  tbe  said  dwelling-house  and 
possession  of  him  \he  said  William  ;  when  by  the  s.»id  David  hath  to- 
tally lost  and  been  defrau  led  of  the  said  baj^s  and  mon<*y>  and  of  the 
whole  use,  nri>Ht,  value  and  benefit  thereof  {  and  the  sntd  William 

•  hath  not  deJi^-ered  to  the  said  llavid  the  said  b:if^s  and  money,  al- 
thoujrh  the  said  William  on  the  fourteenih  of  January,  in  the  yeir  of 
our  Lord  1/93,  in  the  county  aforesaid,  was  'hereto  required,  bu^ 
hitherto  hatli  refused,  and  ^till  tioth  refuse  so  tu  do  or  to  make  any 
satisfMCtion  for  the  same  ;  whereby  the  said  Davul  saith  he  is  injured 
and  endamaged  to  the  value  of  pounds,  and  therefore  he  brmga 

this  suit,  &c. 

And  whereas  also  the  said  William  afterwards,  to- wit,  on  the'hfore- 
iAid  thirteenth  d»y  of  Janu»r^,  in  the  year  of  our  Lord  1793,  in  the 
county  itnd  district  aforesaid,  had  undertaken  s'tfely  and  securely  to 
keep  in  his  cu(t>dy,  one  other  pair  of  le:ither  saddl'sbag-s,  containing 
within  the  same  the  sum  of  two  hundred  and  eif^hteen  pieces  of  sil- 
ver, coined  money,  commonly  cal'ed  Spanish  milled  dollars,  of  the 
value  of  one  humlred  and  nine  pounds  of  the  current  money  of  this 
State,  bein^  the  bags  and  money  of  the  8<4d  David,  and  to  restore  and 
re-deliver  the  same  to  the  said  David,  whenever  thereafter  the  said 
David  should  request  him  so  to  do,  and  for  that  purpo<*e  had  received 
the  said  b»ga  and  money  into  his  custody ;  the  same  William,  his  ser- 

.  vant$  and  agents  afterwards,  to  wit.  on  the  samt;  day  and  jear  last 
aforesaid,  in  the  county  and  district  aforessKl,  the  aforesaid  bag^  and 
pioney  so  negligently  and  carelessly  kept  for  want  of  due  care  of , the 
aforesaid  William,  hia  servants  and  a^e-^ts,  the  aforesaid  bags  and 

'  momry  then  and  there  were  stolen  and  carried  'tway  by  some  persrtn 
unlAown,  from  and  <>ut  of  the  custody  and  keeping  of  the  aforesaid 
WilUsini  f  and  by  reason  thereof  the  aforesaid  D.tvid  he  satd  ha^s  ;«nd 
nioney,  and  the  whole  value,  pr  Bt  and  benefit  thereof,  hath  tot  .I1j 
lost  and  been  deprived  of  from  thence  hitherto;  and  the  said  Wil- 
liam liath  not  restored  or  re-delivered  the  said  bags  aod  m  -ney  to  the 
said  Uavidf  although  the  naid  Wi'ltam  afterwards  to- wit,  on  the  four- 
te«  nth  day  of  January,  in  the  year  aforeHsid,  in  the  county  and  dis- 
trict aforesaid,  by  the  said  David  was  thereto  required,  but  hitherto 
hath  refused  and  »till  doth  refuse  so  to  do,  or  to  make  xny  satisfaction 
for  the  same,  whereby  the  said  D^vid  aiith  he  is  injured  md  en<}anv 
aged  to  the  value  of  pounds,  and  therefore  he  hath  bsought  thia 

«uit,  &c* 

And  the  general  issue  was  pleaded. 
(42)  Haffwoadf  (or  tlie  Plaintiff,  insisted  that  oiliinary- 
keepers  were  liable  for  the  loss  of  fi^nnds  of  their  Quests 
committed  to  their  care,  tunless  the  loss  happens  b^^  rhc 
default  of  the  guest  himself*  Inns  «ere  instituted  for 
the  benefit  of  travellers,  that  they  might  know  where  to 
SO  when  travelling  amongst  strangers^  without  the  dan- 
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gfep  ©f  being  pobbpfl  or  defrauded  of  their  effects  ;  and.to  Apr.  1794. 
say  (fiat  the  itm-kee|)er  6h«»uld  not  be  liable  for  the  loss  ^^^^^^^^'^ 
ofhis  j(ue9t*s  ^nods«  would  in  effect  destro)'  one  of  the  I 
princifial  ends  of  tfie  institation  of  inns  :  and  if  it  should 
be  required  to  prove  fraud  or  neglect  ujKin  the  inn-keeper, 
before  a  guest  Vould  recover  fur  the  loss  of  his  effects, 
this  would  destroy  tlie  utility  of  the  institution  in  a  gi*eaC 
measure ;  for  frequently  a  stranger  would  not  have  it  in 
bis  powfr  to  prove  the  circumstance — thrre  is  no  incon- 
renienre  on  the  other  hand  comparable  to  this.  The 
inii-kceper  has  nothing  to  do  but  to  be  careful — if  he 
takes  sufRrient  care,  in  general  the  goods  will  not  be 
VaU  The  same  answer  may  be  given  to  the  objection 
that  the  ^ii3tH  did  not  inform  him  of  the  contents  of  the 
ba^B— if  hf  takes  sufficient  care,  a  thing  of  great  value 
«ili  no  sooner  be  lost  than  a  ^hing  of  small  value  ;  and 
hf  uoglit  to  use  tliis  care  in  respect  to  all  his  guests,  and 
•all  ilie  effects  they  have  with  them,  be  the  value  great 
^orfiihall;  and  therefore  there  is  no  necessity  that  he 
should  be  informed  of  the  contents  or  value  of  the  things 
confifled  to  fiis  care,  and  he  cited  8  Rep»  SS.-^Bac,  M. 
18S.— i9tt//er  73,  ef  edit  177%^— Cro.  Jac.  224. 

Mr,  Jioore^  for  the  Defendant,  insisted  in  general  that 
beandd  nut  be  made  liable  but  by  means  of  his  neglect. 
Bf  lited  Coggs  v.  Bernard^  and  many  other  authorities ; 
anil  he  argued  that  the  laws  of  England  are  not  in  force 
bcrp,"any  further  than  the  circumstances  of  the  country 
make  them  necessary  ;  that  these  kinds  of  frauds  which 
tbe  laws  of  £tigland  were  so  careful  to  guard  agtiinst, 
airnut  frequently  practised  here,  and  that  therefore  there 
19  no  necessity  for  the  adoption  of  this  hard  law.  : 

f^  But  per  W1LI.IAMS  (the  only   Judge  on  this  circuh,)        . 
the  law  is  as  laid  down  in  8  R.  33 — tbimfls  case,  and  the  ^^^y^k 
iiin-kieper  is  liable  for  the  goods  lost,  unless  when  the 
pn^t  is  robbed  by  a  companion  of  his  own  :  and  in  some 
frw  other  cases  mentioned  in  Coletfs  case,  and  in  S  Bac,  • 

^'  183,  ftA  where  the  guest  is  informed  that  the  house 
w  full,  but  the  traveller  insists  upon  staying,  and  says 
be  lill  Hliifu  And  in  order  to  support  tlie  action,  it  is 
BufBcient  tor  the  Plaintiff  to  pi-ove  that  the  Defendant 
bfpt  a  common  ordinary,  that  he  was  a  guest,  that  the 
puids  were  brought  to  tlie  inn,  and  were  in  the  care  of  (^0 
tbe  Defendant,  and  were  lost* 

T\w  Plaintiff  under  this  charge  had  a  verdict  for  one 
hindrtd  aud  nine  pounds^  and  judgment. 
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Apr.  1794.     N0T»— In  this  cue,  it  appeared  the  Plaintiff  had  recerred  this  IB9. 

^^"V^^  ney  of  a  Mr.  O'Brien,  of  iTarbrough,  for  the  purpose  of  purchaiiin^ 
cert'ificatea,  which  he  covenanted  in  writing  to  deliver  to  O'Brien,  or 
to  return  him  the  money  ;  and  it  was  insisted  upon  by  Air,  Ahiore^ 
that  the  money  in  this  case  was  the  property  of  O'Brien,  and  that 
Quinton  only  had  it  as  his  agent  or  servant ;  and  that  therefore  the 
injury,  if  any,  had  been  done  to  O'Brien  and  not  to  Quinton  ;  and  that 
O'Brien  ought  to  have  brought  the  action.  But  0  contra,  it  w  is  insist-  • 
ed,  that  strictly  speaking,  there  is  too  auch  thing  as  property  in  mon  y, 
or  that  if  there  was,  the  possession  always  gave  the  property  to  the 
possessor,  and  that  an  action  which  affirms  property  in  the  Plainti£( 
could  not  be  brought  for  it.  L.  Ev,  26Q  -Co.  LUi.  386.  b.-Sntk.  284. 
£t  per  Wti»hiAM%,  whoever  has  the  possv  ssion  of  money,  has  the 
property  of  St :  he  may  use  it,  and  dis.HMe  of  it  aa  he  pleases,  with* 
out,  and  even  against  the  consent  and  directions  of  him  who  entnmted 
him  with  it ;  and  whoever  receives  the  money  from  the  trustee^ 
though  he  knows  it  was  entrusted  to  him  for  a  different  purpose, 
cannot  be  compelled  to  restore  it.  and  the  agent  who  abuses  his  trust 
in  this  respect,  is  only  liable  to  damage  by  means  of  his  contract. 

N(>Ti. — Upon  the  possession  of  money  giving  the  property,  see 
Chry  V.  JilUton,  po$$  111. 

State  V.  Joyce. 

This  was  an  indictment  against  the  SheriflT  of  Rock'- 
ingliam  for  a  nuisderneanor  in  making  a  falne  return  to 
an  execution.  It  apfieared  in  evidencet  that  the  execa* 
lion  a^^ainnt  one  Nathaniel  Williams,  for  levying  a  cer- 
tain sum  to  satiHfy  Robinson  Mumford,  the  Plaintii( 
ivas  put  into  his  hands  to  be  executed  in  due  time ;  that 
be  levied  on  property  more  than  suflScient  to  satisfy  the 
debt  and  costs*  and  appointed  a  day  of  sale^  at  which 
time  there  was  but  one  bidder ;  and  he  believing^  as  hft» 
viiig  been  so  advised,  that  a  «tale  could  not  legally  be 
made,  unless  there  were  two  bidders  at  least,  returned 
upon  the  execution,  that  he  had  not  sold  for  want  of  bid- 
4i^^.  jr  ders.  For  thijgUbu^^as  indicted,  and  now  upon  the  tria^ 
it  was  ruled  clearly  by  Judge  Williams,  that  one  bid* 
der  at  a  Sheriff *s  sale  is  sufficient ;  saying  If  it  was  not 
fio,  no  execution  could  ever  be  satisfied  where  the  Defen- 
dant (toM  procure  a  friend  to  attend  and  bid  more  tiian 
tlie  property  was  worth  at  the  first  bid,— *iie  was  cos*' 
dieted  and  fined. 

KoTs.— Tide  State  t.  Johmumt  pott  393  • 
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HALIFAXt  APRIL  TERM,  1794.  Apr.  1794. 

Den  on  dem.  of  Blake  Baker  v.  Webb. 

)*er  M4CAT.  Judgre.-»The  sUtate  5th  Qeorgt  2d,  ek,  7,  provides  for 
the  Mile  of  land  for  debts,  and  the  mtking  them  Imble  for  all  ju&t 
debts  in  the  hands  of  the  heir,  but  does  not  alter  the  distinction 
betireen  real  and  personal  estate  ;  real  descends  to  the  heirs,  per- 
sonal goes  to  the  executors  ;<  the  lands  in  hands  of  the  heirs  cannot 
be  affected  by  a  judgment  against  the  executors,  no  more  than  tbe 
per8«»nal  estate  m  the  hands  of  the  executors,  can  be  affected  by  a 
judgment  against  the  heirs.  But  per  Ashs,  Judge.— >The  statute 
meant  to  make  lands  liable  to  the  pHyment  of  debts  ;  and  as  to  the 
payment  of  debis,  are  to  be  proceeded  a^^atnst  as  personal  chattels. 
They  descehd  to  the  heir  chargeable  with  all  such  debts  as  may 
be  recovered  against  the  executors.  Wiixiaks,  Judge,  on  a  pre- 
T10U9  case  expressed  an  opinion  similar  to  Macat's. 

If  a  deed  be  lost  and  its  iormer  existence  proved,  «  copy,  and  If  no 
copy,  parol  evidence  may  be  given  of  its  contents. 

TiiH  was  an  action  of  trespass  in  ejectmpnt,  wherein 
the  PtainU AT  deduced  his  title  as  followM:  This  land  was 
grsinted  fite  Sd  day  of  Aprils  1741,  by  the  Earl  Gran-     (44) 
ville  to  Benjamin  M'Ktnnie  ;  by  him  the  17th  October^ 
1745«  t»  William  Kinchen ;  by  him  the   19th  October^  % 
1746»  to  David  Bopper ;  by   him  tlie  l£Mi  September, 
1747,  to  one  Carter;  the  3d  September,  1760,  It  was 
conveyed  by  one  Hays  to  Dewey,  which  recites  a  deed 
from  Carter  to  I|ay» ;  by  Dewey  to  Stuart,  the  14th 
Pebraary*  1765 ;  by  Stuart  to  Jdseph   Long,  the  20th 
Joly^  1768;  and  by  Long  to  Blake  Baker,  the  elder,  the 
16th  December,  1768;  which  Blake  Baker,  the  elder, 
was  the  fatlter  of  tbe  lessor  of  the  Plaintiff,  to  whom  tho  * 

Plaintiff  is  heir  at  law  ;  and  the  said  Blake  Baker  the 
elder,  was  possessed,  and  died  possessed  in  1769.  It  was 
Cirtlier  proven  on  the  part  of  the  Plaintiff,  tliat  Carter 
was  in  possession  for  seven  years  and  upwards,  and  also 
(bat  after  his  possession,  the  said  Hays  was  in  ftosses- 
rion  fbr  a  great  length  of  time  before  he  sold  to  Dewey, 
and  used  the  land  by  getting  timber  off  it :  that  Dewey 
was  possfssed  two  or  theee  years,  and  that  Long  was 
Msessed  fur  some  time ;  and  that  during  the  time  oC 
Ilay's  po*^session.  Carter  frequently  declared  that  he  had 
Conveyed  it  to  Hays.  The  Defendant  on  his  part  set  up 
m  title  as  follows :  Tliat  one  James  M'Neil  obtained  a 
jodgnient  for  debt  and  costs,^  against  tlie  executttrs  of 
Blake  Baker,  the  elder,  and  tmik  out  execution  thereon, 
tested  in  April,  1772;  which  execution  commanded  the 
Sheriir,  that  lie  should  le%y  of  the  goods  and  chattds, 
bttds  and  tenenientB  in  the  hands  of  the  executors,  &c. 
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Apr.  1794,  And  tbat  hy  virtue  tbereof  the  SheriflT  sold  the  lands  in 
^^^^"^^^^^  question,  and  ^executed  a  deed  for  the  same,  bcarino^  date 
the  22d  February,  1773,  to  Joseph  Montfort,  who  by  his 
\riU  devised  that  his  executors  should  sell ;  who  sold  ac- 
cord inf^ly   to  one  Wilburn,   who  hM  to  J.  Webb,   who 
died  leaving  the  Defendant  his  heir  at  law*     The  judg- 
ment was  obtained  in  April,  17T2^  and  two  pleas  had 
,  been  pleaded  by  the  executors,  to- wit,  pleae  adminisira' 
vit  and  non  assumpsitf  and  the  jury  gave  their  verdict 
^  upon  the  other  plea  only,  and  there  was  a  suggestion  on 

record  that  there  were  lands,  &c.  The  deed  to  Montfort, 
when  produced,  described  the  land  thus-—*'  Known  by 
the  name  of  Hays,  formerly  given  by  James  Carter  to 
James  Hays." 

Haywoodf  for  the  Plaintiff. — It  is  a  rule  of  law  well 
established,  that  in  ejectment,  (he  great  question  always 
is,  who  haih  the  jus  possessionis.  It  is  this  alone  in  the 
action  of  ejectment,  that  can  entitle  the  Plaintiff  to  reco- 
ver ;  and  by  whatever  means  it  can  be  shewn  that  the 
-jiis  possessionis  is  l(»st,  by  the  same  means  you  destroy 
the  Plaintiff's  right  to  recover.  It  is  also  a  rule  as  well 
(45)  established,  that  wherever  he  who  had  the  right  of  pos- 
session, hath  lost  it,  he  who  hath  the  posf^ession  hath 
gained  it,  and  may  make  title  thereby.  It  operates  not 
only  negatively  as  a  bar  to  the  Plaintiff,  but  also  |Misi- 
tively  by  transferring  the  right  of  possession  to  him  who 
hath  maintained  the  iKissession.  1  Burr.  Rtp.  119. — 
Runn.  112,  14,  15,  105.— Salk.  421,  685. — L.  Ray.  741. 
L.  Eject  71.— 2  Bl  Com.  196,  197.— JButt.  102,  103.  In 
the  present  case,  we  have  acquired  this  right  of  posses* 
sion  three  ways — First,  by  length  of  possession,  namely 
Hajs'  possession,  Dewey's  possession.  Long's  and  Ba- 
ker's |)ossession,  altogether  making  a  much  greater 
length  of  pfissession  than  tlie  statute  requires;  wUick 
when  it  begins  once  to  run,  cannot  be  suspended  or  im- 
peded by  any  ex  post  facto  circumstance^  till  it  coinpletes 
the  bar  intended  by  the  act.  Secondly,  here  is  a  regu- 
lar chain  of  conveyances  from  the  original  patentee  to 
Blake  Baker,  the  elder,  except  as  to  the  conveyance  from 
Carter  to  Hays  ;  which  if  it  ever  did  exist,  and  is  now* 
lost,  we  may  prove  the  contents  of — and  this  is  done  by 
the  recital  of  tlic  Sheriff's  deed  to  Montfort,  under  which 
the  present  Defendant  now  claims.    The  rule  as  to  tlii^ 

Joint  is,  that  though  in  general  a  deed  reciting  anotlior 
eed,  is  no  evidence  of  the  recited  deed  j  yet  if  the  re« 
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citing <ieccl  be  lliat  by  which  vithrr  PlaintiflT  or  Defend- Apr.  im. 
»nt  claims  title,  it  shall  be  evi<Ienc(<!  as  a.e;ainst  liiin  of  ^•^'^'^'^^ 
tltt  rpality  of  tl»c  recite<l  deed.  Gilb.  L.  Evid.  98.  Third- 
ly, we  have  acquin  d  the  jus  possessionis  by  a  dcHceiit 
cjist — Blake  Baker,  the  elder,  was  possessed  at  the  lime 
of  his  death,  and  the  Imid  descended  to  his  heir  at  law, 
the  lessor  of  the  Plaititiff*.  This  circnin^tai^re,  snpjiosin^ 
Carter  had  the  right  of  possession  nntil  that  time  ^  ould 
have  tolled  his  entry.  Gilb,  Ten,  18,  19,  33,  36^  37. — 
3  BL  Com.  176  to  179 — 2  Bl.  Com.  198.— (To.  Litf.  266. 
Gil.  20.— 3  Bl.Com.  188.— iif.  /  3^5,— Co.  Litt.  256. 
And  by  >^hatevcr  means  Carter'^  rip;ht  of  jiossession  l>c- 
came  tolled,  by  the  same  means  the  present  PlaintiflT,  np- 
on  whom  the  land  descended,  became  entitledto  ir ;  and 
therefore  in  respect  to  the  title  of  the  PlaintiflTto  the  pos- 
session of  the  land  in  qnestion,  previous  to  these  pro- 
cee^Iings  by  means  whereof  it  is  pretended  the  Defendant 
lialh  obtained  (itk\  we  may  venture  to  conclude  that  the 
Plaintiff  had  the  right  of  pussessiun  until  and  at  the  time 
of  the  sale  made  by  tlic  SherilT  in  the  year  1773,  and  that 
be  now  hath  that  right  of  possession,  and  is  entitled  to 
recover  in  this  ejectment,  unless  the  D<-fendant's  title,  as 
proven  in  evidence,  be  valid  in  law,  and  sufficient  to  su- 
[icrsedc  the  Plaintiff's. 

As  to  which  we  beg  leave  to  premise,  that  lands  upon     •  .^x 
tlie  death  of  tbe  anre?>tor,  immediately  descend  upon  and     ^     ^ 
beronao-  vested  in  the  heir,  except  only  in  the  case  <»f  a  de- 
^iso  iit%  some  other  person,  or  of  a  judgment  and  execu- 
tion issued  in  the  lifetime  of  the  ancestor.     Co.  Lit.  184^ 
h.    6  Rep.  79,  a.   10  Rtp.  50,  6.  51.     Even    in    the  case 
nherc  lands  are  made  chargeable  by  will  with  the  pay- 
ment of  debts,  the  descent  to  the  heir  is  not  broken,  but 
tbey  de&rend   n|)on  him  notwithstanding.     Co*  Lit»  236, 
a.  265,  6.     Office  Ex.  395.     Qodolph.  211,  372,  376,  184, 
199,  201.     6  Mid.  in.     gJtfad.  Cas.  271.     Coiup.  4SS. 
1  *fffc.  421.     This  we  mention  merely  to   shew  how  the 
comodun  law  stood  previous  to  the  act  of  GiM).  IL  whicli 
uiil  be  observed  nf)on  by  and  by  more  at  large  ;*  and  to 
prove  that  by  the   rules  of  common  law  as  it  was  previ- 
ous to  that  art,   and   as  we  insist  it  now  is,  these  lajpds 
had  descended  upon  Blake  Baker,  the  lessor  of  the  Pl»in- 
tiff»    and  were  to  all   intents   and  purposes  his  property 
previous  to  the  time  of  M'NeiPs  judgment  and  execution  ; 
and  then  it  will  follow  of  necessary   consequence,    and 
from  the  very  words  of  the  writ  of  execution  by  virtue  of 
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Apr.  I7d4.^||i£||  n  ig  pretended  the  SheriflTsold  these  lands,  that  he 
had  no  authority  for  selling  imparted  In  him  hy  the  writ<» 
It  recites  a  recovery  of  monies  against  the  executors  of 
Blake  Baker,  deceased,  and  commands  the  Sheriff  to  le- 
vy them  of  the  g^ods  and  chattels^  lands  and  tenements 
of  Blake  Baker,  deceased,  in  the  hands  of  his  executors. 
This  cannot  extend  so  far  as  to  nutiiorise  the  Sheriff  to 
sell  lands  that  never  were  in  the  hands  of  the  executor, 
and  td  the  possession  whereof  the  executor  had  no  pro* 
tensions ;  and  in  all  cases  where  the  law  entrusts  any 
roan,  and  more  especially  an  officer  concerned  in  the  a(l- 
ministration  of  justice,  with  a  power  or  authority,  it  re- 
quires that  authority  to  be  precisely  and  literally  follow- 
ed, and  no  discretion  is  left  to  him  of  extcndini;  -that  au- 
thority, lost  under  the  coloar  of  acting  accordin.^  to  the 
spirit  of  his  commission,  he  migiit  do  some  act  of  injus- 
tice or  oppression,  i.  I^ay^  ri3.  Co.  LitL  49,  b.  5^,  a, 
258,  a.  2  Bac.  JSb.  35^  Co.  LitL  113,  265,  6.  Salk. 
56d.  2  M.  519.  The  plain  Inference,  resulting  ft*om 
which  rule  is,  tliat  the  Sheriff  having  taken  and  sold 
lands  in  the  hands  of  the  heir,  when  he  had  not  any  au* 
tliority  given  to  him  by  the  writ/of  execution  to  sell  his 
lands,  but  only  lands  in  the  lunlls  of  the  executor,  such 
sale  is  exactly  in  the  same  situation.  We  suppose  it  uill 
hardly  be  contended  such  a  sale  could  be  supported. — 
But  quitting  this  objection  for  a  moment,  let  us  consider 
the  title  of  the  Defendant  in  another  |>oint  of  view.  Tiio 
lands  in  the  present  case,  descended  to  the  heir,  have 
been  taken  from  him  and  sold  by  a  jnd^j^ment  obtained 
against  the  executors ;  and  although  it  would  be  sufficient 
to  say,  that  the  law  of  this  or  of  any  other  country  can 
never  be  so  absurd  a»to  establish,  tliat  upon  a  judgment 
against  one  man  no  way  intei-ested  in  preventing  that 
judgment,  the  property  of  another  should  be  taken  to  sa* 
tisfy  it,  without  any  opportunity  given  of  derondingliim- 
aelf.  Yet  as  it  is  to  be  contended  for  on  the  other  aide, 
that  in  this  country  the  lands  of  hcii*s  are  liable  to  be 
sold  for  the  debts  of  their  ancestors,  upon  a  judgment  ob- 
tained against  the  executors  only  of  their  ancestors — it 
vill  become  necessary  to  enquire  what  the  common  law 
diroited  in  case  of  ihe  death  of  an  indebt*  d  ancestor,  and 
wbiffher  the  common  law  upon  this  head  hath  been  in 
any  respect  altered.  For  if  it  shall  be  found  that  the  com- 
mon law  required  notice  to  the  heir,  aiid  an  opportunity 
to  defend  himself^  before  it  would  permit  the  lands  dc- 
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scentled  to  him  to  be  charged,  this  bein.c^  so  consonant  to  '^P'-  ^794: 
Uir  lUciales  of  natural  justice,  must  impose  a  necessity  ^'^^'^^"^^ 
n\fon  the  Deft  tidant  of  shelving  some  express  law^  or  in- 
vincible Implication  of  lau,  supported  by  strong  reasons 
of  policy,  whereby  it  hath  been  abrogated.     So  strict  was 
tlie  common  law,  that  no  judgment  should  pass  against  a 
man  unheard — that  no  instance  can  b^  imagined  where 
property  was  to  be  aflTcctcd  by  legal  proceedings,  that  it 
did  not  require  full  notice  to  be  given  of  the  proceedings 
intended  against  him,  the  design  of  them,  and  a  day  to 
be  appointed  for  him  to  appear  and  make  his  objections 
against  them  ;  and  this  is  required  even  in  cases  where 
(lie  person  that  the  Defendant  represented  in  |K)int  of  In- 
terest, had  already  made  a  deed — for  it  was  possible  that' 
since  these  proceedings  the  representative  might  have  ob- 
tained a  release,  or  have  some  other  matter  to  shew, 
which  in  {Kiiut  of  law  and  reason  would  be  sufficient  for 
hi9  discharge :  and  where  a  |)ossibility  of  this  kind  ex- 
isted, the  common  law  deemed  it  unjust  to  condemn  with- 
out licai'ing  the  party.    Thus  in  cases  of  a  judgment  ob- 
tained in  the  lifetime  of  the  ancestor,  a  recognizance, 
statute  merchant,  or  statute  staple,   which  in  England 
affect  lands  from  the  time  of  their  being  rendered  or  ac« 
knowledged,  though  the  lands  are  liable  thereto  and 
chargeable  into  ^^hose  hands  soever  they  may  come,  and 
in  like  manner  in  case  of  a  devise  for  the  payment  of 
debts.     See  1  Williams^  391.    2Mkl.  Cos.  171.     Cowp, 
468.  .  1  Mk.  421.     3  JFiUiams  92.     2  Bq,  Ca$.  M.  500, 
502.    Tet  in  all  these  and  the  like  cases,  where  it  is  fios-     K^^) 
sible  the  heir  may  have  a  sufficient  cause  to  shew  to  pre-    . 
Tent  the  execution,  or  whereby  having  notice  ho  may  do 
an  act  that  may  |)revcrit  tlie  execution  or  payment  of  ' 
the  money  due,  or  the  like,  the  common  law  is  strict  in 
requiring  a  sci./a.  to  the  end  the  party  may  have  a  day 
given  him  to  make  his  defence,  or  to  do  that  other  act 
which  may  discharge  his  property  from  execution.     He 
here  cited  Lilly's  Ent.  384,  391.— Cro.  Car.  296,  295.— 
Cfo.  Jac  186.-Cro.  -a.*896.-JWfa.  Ah.  925.-2  Keb.  6^1, 
pL  12.-Foi6.  658.-/>yer  271,  pL  25.-81  pi.  62.-3  Rep.  15. 
-5  Jlod.  88.-6  Mod.  134.*Zr.  Hay.  854.>-4  Bac  M.  418.- 
AfaUr.  598,  601.    So  careful  is  the  common  law  in  this 
respect,  that  in  the  case  of  ierre-ienants,  who  have  come  ' 
into  the  possession  of  hinds  chargeable  by  judgment,  it 
requires  they  also  must  have  notice  before  the  PlaintJJf 
proceeds  to  execution,    i.  Ray.  590,  1048,  1255,  1036, 
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Apr,  1794. 854._5fflifc,  40,  679,  680,  27G.— 6  Mod.  199,  226,  256.— 
^^'^'^"'^  Lilly^s  Ent.  398,-l  Mod.  Cas.  113.-2  Cro.  186,-3  Mod. 
119,  274.-2  Cro.  506.— Cm.  EL  740.—Salk.  601,  598.- 
Cro.  Car.  215,  228.— Cra.  El.  306.     W  it  requires  this  in 
favour  of  a  man  who  acquires  the  possession  chargeable 
\vith  a  judgment  already   rendered   against  fiim,   tiow 
much  more  will  it   require  it  in  the  case  of  an  heir  wIk^ 
hath  hy  descent  lands  not  yet  atfected  by  any  judgment  ? 
This  rule  of  the  common  law  extends  to  all  cases  wbat- 
'       soever.     Even  where  personal  properly  only  is  to  be  af- 
fected, it  holds  place — if  it  is  meant  to  be  affected  in  the 
hands  of  one,  not  a  party  to  the  fir-^t  jud.t;mcnt,  and  who 
by  possibility  may  have  a  defence  to  make.     Sulk.  320. 
L.  Ray.  245.-2   Doug-  636.-2  Inst.  471,  395.-3  Bl. 
Com   344.     And   although  it  be   now  questioned  by  the 
gentleman  for  the  Defendant*  v\hethcr  the  sci.fa.  be  ne- 
cessary since  the  act  of  George  IJ,  to  charge  lands  in  the 
hands  of  the  lieir,  yet  this  question  hath   been  actually 
before  stirred  here,  and  determined  in  tlie  allirmativc — 
for  amongst  the  records  of  the  late  Superior  Court  for 
this  district,  in  the  year  1771,  there  is  an  entry  in  tlieso 
v^'ords: — •*  Oct«)ber  Term,  1771.     Bride  v.  Uithherry. — 
Execution.     Motion  to  set   aside  the  exrcuiion.      The 
Chief-Justice  pronounced  the  opinion  of  the  Court  to  bo, 
that  the  execution  bf  set  aside,  and   that  restitution  be 
awarded.     The  Chief-Justice  alone  being  on  the  bench, 
and  declaring  the  foregoing  to  be  the  opinion  of  himself 
and  Justice  Uknubrson,  and  that  the  latier  yesterday, 
out  of  Court,  in  the   presence  and    with  the  consent  uf 
Mr.  Justice  Moouis,  requested  the   Chief-Justice  to  dc- 
(49)     li\pp  the  said  juilgment,  as  the  ju<lgnient  of  the  Court. 
,  Motion  for  a  sci/fa.  against  the  terre-tenant  granted.*' 
This  entry,  short  as  it  is,  proves  the  decision  of  this  ve- 
ry pnint  heretofore ;  and  as  it  seems  to  have  been  often 
argued  and  well  considered  by  the  Judg'  s  at  that  time, 
it  deserves  at  least  s(»me  resjiect;  and  since  the  revoJu- 
tion,  there  have  been  trials  in  our  Courts  in  which  the 
opinions  of  the  Judge  have  been  conformable  to  this  opi- 
nion in  the  case  of  Lathberry — I  mi^an  the  decided  opi- 
nion  Judge  Williams  gave  in  the  case  ol  Baker  and 
Long,  as  to  one  parcel  of  the  land  sold  upon  a  judgment 
.    against  the  executors,  and  in  the  case  of  Baker  and  Ashe 
tried  In  this  Court.     Now,  if  in  the  case  of  an  executor 
or  administrator,  where  judgment  hath  been  regOlarly 
ebtained  against  his  testator  or  intestate,  the  law  re- 
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quires  notice  to  Issue  to  him  before  it  will  permit  him  to  Ap^*  ^79^' 
be  rliAi'i^ed,  because  there  \h  a  poMsibilit^  of  his  having  s^^v^^p^ 
sumrthiiig  to  alleg;e  in  his  defeiire,  siireij  sue  li  a  caution 
is  much  more  neces8ar>  where  lauds  are  to  be  afl'ected 
in  the  hands  of  the  heiK,  upou  a  judj^meut  obtained  a« 
gaiiiHt  an  executor*  in  the  case  where  the  $cuja.  is  to  Is- 
sue against  the  executor  or  administrator — his  testator, 
or  intestate  was  at  the  time  of  the  judgment  the  |irinci- 
pal«  and  indeed  the  onl)'  person  wlio  was  interested  ia 
defeating  and  preventing  tlie  entering  up  of  such  judg- 
menr — his  projierty  Mas  to  be  subject  to  it — ids  person  \ 

was  liable  to  it — he  best  knew  every  defence  that  could 
be  made,  ha\  ing  been  personally  concerned  in  originating  \ 

the  contract  or  cause  of  action  upon  which  the  judgment 
WAS  obtained  ;  yet  because  the  executor  may  have  by 
possibility  obtained  a  release,  or  may  not  have  sufficient 
priiperty  of  the  deceased,  and  so  may  be  in  danger  to  be 
subjected  for  want  of  ju'opcr  pleading  de  bonis  prttpriiSt 
he  must  have  notice.  "  In  the  case  of  the  execMtor  and 
iieir»  it  is  most  generally   tlie  interest  of  the  executor  to 
throw  the  burthen  of  the  debts  upon  the  laud  of  the  heir. 
He  is  most  generally  a  person  beneficially  concerned  in 
point  of  interest  in  the  personal  estate,   which  if  he  can 
sate  at  tlie  expense  of  the  real  property,  he  and  the  other 
legatees  become  so  much  gainers ;  and  the  case  now  be- 
fore the  Court  exhibits  an  example  of  the  great  facility 
with  which  an  executor  might  ruin  the  heir,  if  the  heir 
was  not  to  be  made  a  party  before  his  land  could  be  sold, 
if  the  executor  was  so  minded.     In  this  case,  the  execu- 
tor pleaded  plene  administravit  and  non  assumpsil,  but 
onl}  the  latter  issue  was  submitted  to  the  jury,  the  for- 
mer being  confessed  by  the  PlaiutifT  McNeil.     If  such  a 
confession  be  suiBcient  evidence  of  the  personal  assets     (50) 
being  exhausted,  so  as  to  enable  the  creditor   without 
more  ceremony  to  lay  hold  of  the  land,  every  executor 
by  procuring  a  confession  of  the  plea  of  plene  adminis- 
ir<mtt  by  the  creditor,  whose  interest  it  would  most  ge- 
ncrall}'  be,  for  the  sakei^f  having  a  speedy  i^covery,  to 
accfioimodate  the  executor  witb  such  a  confession,  would 
faave  it  in  his  power  to  charge  the  real  pro|ierty  with  all 
the  debts  of  the  testator  ;  and  thus   tlie  heir  bo  stripped 
of  bin  freehold,  though  there  might  be  in  possession  of  the 
executor  |>ersonal   property   to  a  iniicii  greater  amount 
tban  would  satisfy  all  the  debts ;  it  might,  for  ought  we 
know,  have  been  the  case  in  the  present  instance.    Why 
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Ap.r.  1794.  iiii]  |,of  tiie  creditor  ami  exerutar  submit  to  the  jury  tu 
^'^^'^^^^^^  enquii-e  f>f  the  plea  otplene  administravit,  hh  wpII  hs  that 
of  non  assumpsit?  It  is  c\i(lcnt  there  whh  some  under- 
stnndin;!;  between  them  ;  but  a||  we  contend  for  is,  that 
such  a  combination  is  iHissible,  and  thai  theeflfectsmip^lit 
be  very  prejudicial,  if  not  ruinous,  to  the  heir;  and  that 
a  rule  from  vvhich  so  many  evils  flow,  and  so  much  in- 
justice springs,  cannot  lie  founded  in  law.  It  places  tho 
lands  of  the  heir  completely  in  the  po^er  of  the  execu- 
tor, whose  interest  it  is  to  burthet)  the  land  in  exonera- 
tion of  the  personal  estate.  It  is  cammittert  agiium  Ittpo^ 
and  to  deptivc  the  heir  of  his  freehold  untried  and  nn- 
beard,  when  perhaps  he  is  able  to  shew^  if  he  had  an  op- 
portunity, that  the  personal  assets  were  not  exhausted, 
or  collusion  between  the  creditor  and  executor  in  de- 
manding and  allowing,  or  in  respect  of  tho  (juantum 
lliereof.  The  executor  may  frequently  be  exposed  to  the 
temptation  of  suflTering  judgments  that  might  bo  pre- 
vented by  a  proper  defence*  There  are  circumstances 
vhich  would  render  such  a  conduct  profitable,  not  only 
to  the  creditor,  hut  to  himself.  Shall  not  the  heir  be  al- 
lowed to  defend  himself  against  such  attempts  ?  Shall  liis 
freehold,  so  much  respected  by  the  law,  bo  taken  from 
him  at  tlie  will  and  pleasure  of  the  executor,  or  by  his 
neglect  and  carelessness  ?  Surely  no  person  can  be  mure 
imjiroperly  trusted  with  the  heii^s  interest  than  the  exe- 
cutor, who  in  so  many  instances  has  an  interest  so  di- 
rectly opposed  to  that  of  the  heir*  But  without  reason- 
ing about  the  policy  or  propriety  of  the  thing,  as  it  is 
certain  that  the  common  law  required  notice  to  the  heir^ 
let  us  now  demand  by  what  statute,  act  or  other  law, 
this  privilege,  so  essential  to  justice,  has  been  taken 
from  him.  There  is  no  express  law  for  this  purfmse — 
but  it  will  be  urged,  that  this  alteration  is  o|>erated  by 
(Si)  implication  and  construction  of  the  act  of  5  Geo.  II.  ch. 
^  7f  which  enacts,  "That .from  and  after  the  29th  day  of 
September,  in  the  year  1732,  tfe  houses,  lands,  negroes 
and  other  hereditaments  and  f€U  estates,  situate  or  be- 
ing in  any  of  the  said  plantations,  beltmging  to  any  per- 
son indebted,  shall  be  liable  to,  and  chargeable  with  all 
just  debtH,  duties  and  demands  of  what  nature  or  kind 
soever,  owing  by  any  such  person  to  his  Majesty,  or  any 
of  his  subjects,  and  shall  and  may  be  assets  for  the  Ha* 
'  tisfaction  thereof,  in  like  manner  as  real  estates  are  by 

the  law  of  Eq^land  liable  to  (he  satisfaction  of  debts  due 
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by  bond  or  other  specialty ;  and  shall  bo  subject  to  the  Apr.  1794. 
like  remedies,  procceditiKS  and  |irocpss  in  au>  Court  of  v-^nr^*' 
Law  or  Equity,  in  any  of  the  said  plantations  rcspect- 
ivrly,  for  seizing,  extendinjz^.  Helling  or  disposing  of  any 
sach  honses»  lands,  ncgr6eH  and  other  hereditaments  and 
real  estate,  towards  the  satisfaction  of  such  debts,  duties 
and  demands,  and  in  like  niannrr  as  personal  estates  la 
an}  of  the  said  plantations  rrsj)ccti\rl>  are  seized,  ex- 
tended, sold  or  dis|Kised  of,  for  the  HvUisfuction  of  debts/' 

If  tlie  alteration  contended  for  in  respect  of  notice  tu 
flie  heir,  la  not  to  be  inferred  from  this  act,  it  has  never 
been  affected  at  alK  and  the  common  law  remains  as  it 
was — then  for  want  of  notice  to  the  lessor  of  tiie  Plain* 
tiff  in  the  present  case,  either  by  sci.J'a,  original  action^ 
or  some  other  pi*ocess,  the  sale  of  his  lands,  and  the  pro- 
ceedings that  are  snp|M)sed  to  prop  it,  arc  wholly  void  as 
to  him. 

In  order  to  get  at  the  true  meaning  of  this  act,  and  by 
that  means  to  discover  whether  it  has  really  intended  to 
take  from  the  heir,  this  privilege  of  bring  previously 
called  upon  to  defend  himself  before  hfs  lands  could  be 
seized — it  will  be  profier  to  consider  what  was  the  occa- 
sion of  iiUrcMlucing  the  act,  and  what  the  mischiefs  It 
meant  to  remedy  ;  for  if  there  were  mischiefs,  and  it  re* 
medies  them  without  the  aid  of  the  cotistruction  that  tlio 
nther  side  will  contend  fur,  we  apprehci: J  there  can  be 
tio  reason  for  extending  it  further  than  will  reach  these 
mischiefs,  and  more  especially  as  such  a  construction  is 
against  the  principles  of  natural  justice,  and  against  that 
rule  of  reason  and  the  common  law,  which  at  all  former 
periods  hath  most  carefully  been  adhered  to  as  tlie  only 
sure  means  of  obtaining  justice.  In  tiie  times  when  the 
feudal  system  prevailed,  lands  could  not  be  sold,  lest  an 
iffipi-oper  tenant  should  be  substituted  ;  and  w  here  a  debt 
was  recovered,  there  lay  no  other  process  for  the  credi- 
tor bnt  aji./a.  or  Uv.Ja^  5  Hep,  13.  Thus  the  law  con-  /^£\ 
linued  until  the  13th  Edward  K  when  the  Fariiamcnt,  ^ 
finding  bow  beneficial  it  was  to  that  country  to  extend 
credit,  by  making  creditors  as  secure  as  possible  of  their 
debts,  psisssd  two  acts,  making  lands  liable  for  the  satis- 
faction of  debts — the  one  in  the  1 3th  Edw.  I.  cli.  18,  giv- 
ing the  writ  of  elegit ;  the  other  in  the  same  year,  cA.  lly 
giving  the  statute  merchant,  &c.  2  InsL  395.  By  the 
degit  the  creditor  might  take  the  one  half  of  the  lands 
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Apr.  1794.  where  there  was  no  personal  estate,  to  hold,  until  out  of 
^-^''^r^*^  the  profits  of  an  appraised  yearly  value,  his  debt  should 
be  satisfied.  In  the  case  of  the  stalvite  mercfiant,  the 
'  whole  land  was  to  be  holden  till  8uch*tiinf,  as  according 
to  an  appraised  yearly  value,  ftie  drbt  should  be  fiivide. 
A  sale  in  either  case  was  not  allowed.  And  in  respect 
to  tfie  debt  of  an  ancestor,  if  he  died  before  any  judgment 
recovered  against  him,  the  heir  was  only  liable  to  such 
debts  as  were  due  by  the  obligation  <if  the  ancestor,  and 
In  which  the  heir  was  expressly  bound  :  as  to  all  soe- 
cialty  debts  in  which  he  was  not  named,  and  all  debts 
duo  by  simple  contract,  where  no  judgment  had  been  ob- 
tained against  the  ancestor  in  his  lifetime,  the  heir  was 
not  chargeable  with  them.  2  BL  Com.  377,  378,  244. — 
IP.  tFiL  777.— Z  JVfb.  66,  924— Fijrfi.  180.— 3  Levintz. 
189. — Flow.  440.  Thus  stood  the  law  at  the  time  of  the 
first  settlemefit  of  this  country.  The  inapplicability  of 
it  here,  and  its  ^unfitness  for  the  circumstances  of  this 
country,  soon  became  evident  The  greater  part  of  the 
property  of  this  country  consisted,  though  in  fertile,  yet 
in  uncleared  lands,  not  of  very  great  value,  and  yielding 
no  annual  profit.  As  the  acquisition  of  a  tract  of  land 
was  within  the  compass  of  every  man's  atchievcment, 
every  man  chose  to  employ  his  labour  in  the  clearing  and 
cuttivating  his  own  land  leather  than  another's,  which 
when  cleared  and  improved,  and  rendei*ed  fit  for  tillage,  ^ 
would  advance  only  the  interest  of  the  owm^r,  and  tend 
very  little  to  his  own  :  hence  resulted  tfie  imcomiietency 
and  inutility  of  the  writ  of  elegit.  Experience  soon 
evinced  that  few  or  none  would  ccniseut  to  hold  lands  by 
such  a  tenure  as  was  offered  by  the  writ  ,*  hence  real 
property  gave*  no  credit  to  its  owner — it  could  not  in 
practice  be  made  answerable  for  his  debts.  This  was 
one  of  the  inconveniences  the  act  meant  to  remedy,  and 
to  that  end  it  has  made  lands  liable  to  be  seized,  extend- 
ed,  sold  or  disposed  of,  in  like  manner  as  |)ersonal  es- 
tates, in  any  of  the  said  plantations  respectively,  are 
seized,  extepded,  sold  or  disposed  of,  for  the  satisfaction 
of  debts.  By  this  branch  of  the  act,  lands  which  before 
(53)  Yfeve  not  in  reality  liable  to  the  satisfaction  of  debts,  may 
now  be  exposed  to  sale,  and  this  inconvenience  is  com- 
pletely redressed.  Another  of  the  inconveniences  result- 
ing from  the  law  as  it  stood  before  the  passing  of  that 
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liabJe  to  anjr  but  s|iecialty  debte,  made  obligatory  on  him  ^^^->rs^ 
hj  ei:pres8  words :  this  inconvenience  is  also  completely 
remedied  by  the  act— it  ordains  for  the  future,  that  all 
real  ^tates  shall  be  liable  to,  and  charjiceable  with,  all 
Jiist  debts,  duties  and  demands  of  what' nature  or  kind 
•oever,  owini^  by  any  such  person  to  his  Majesty,  ny  any 
of  bi8  subjects,  and  shall  and  may  be  assets  for  the  satis- 
faction  there4>r,  in  like  manner  as  real  estates  are  by  the 
law  of  England  liable  to  the  satisfartion  of  debts  due  by 
bond  or  other  specialty— this  is  a  most  copious  provision 
against  the  latter  mischief.    By  this  branch,  lands  in  the 
bands  of  an  heir,  are  8ubj<H!t<»d  to  sale  for  all  kinds  of 
debts.     These  two  branches  of  the  act  are  all  the  opera- 
tive  parts  of  it,  and  are  manifestly  aimed  against  the  two 
evils  before  mentioned  :  it  ccmtemplated  the  removal  of 
these  and  of  these  oply.     Brfore  the  passing  of  this  act 
lands  could  not  be  sold  for  the  payment  of  debts,  and  the 
heir  was  not  liable  to  the  simple  contract,  or  other  debts 
of  the   ancestor  in  which  he  uas  not  named  :  since  the 
fiassing  of  this  act  they  are  liable  to  be  sold,  and  in  the 
hands  of  the  heir  are  liable  to  all  debts  justly-owing  from 
Ihe  ancestor.     By  the  removal  of  tliese  iiiconveniences 
the  pnrposes  of  the  act  are  fully  effected,  and  we  contend 
there  is  no  propriety  in  extending  it  to  any  other  case, 
which  probably  the  Legislature  had  not  in  view,  as  that 
would  be  to  make,  not  to  construe,  the  act.     It  will  be 
urged^  that  by  the  words,  «  Shall  he  subject  to  the  like 
reuiedies  and  proceedings,  in  any  Court  of  law  or  equi- 
ty,  in  any  of  the  said  plantations  respectively,  for  seix- 
jRg,  extending,  selling  or  disposing  of  any  such  houses, 
lands,  negroes,  or  other  hereditaments  and  real  estate, 
towards  the  satisfaction  of  such  debts,   duties  and   de- 
mands,  and  in  like  manner  as  personal  estates  in  any  of 
the  said  plantations  respectively,   are  extended,  sold  or 
disposed  of,  for  the  satisfaction  of  debfs,»»  the  Parliament 
btended,  as  to  all  purpose  s  of  execution  of  judgments,  to 
havr  lands  considered   as  personal   property  ;  and   of 
course  that  it  is  immaterial  whether  the  executor  had 
pentonai  assets  sufficient  or  not,  as  the  creditor  had   bis 
option  to  take  tJie  real  or  personal  first,  at  his  pleasure  ; 
and  that  the  real  estate,  as  to  this  purpose  being  to  be 
considered  as  personal  estate,  is  properl>  in  the  hands  of    (54) 
the  executor,  although  as  to  all  person^*  but  creditors,  it 
n  to  be  considered  as  real  estate  dsscendinf  to  the  keir 
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Apr.  ir94.  nq  before  the  pa^sin^  of  the  act,  and  conscqaently  that 
thfpre  was  no  necessity  for  any  other  person  tlian  the  ex- 
ecutor to  be  made  a  party  to  the  judgment  by  force 
whereof  the  lands  were  sold.     This  is^  the  doctrine  that 
will  be  attempted  to  be  established  for  the   Defendant--^ 
but  by  the  lav%  of  England,  up  to  the  time  of  passing  the 
act  of  Gfo.  XT.  and  of  course  by  the  law  of  this  country 
up  to  the  same  time,  the  personal  estate  hath  always 
been  considered  as  the  proper  fund   for  the  payment  of 
debtfi,  even  in  cases  where  lands  or  real  estate  have  been 
made  chargeable  by  will  or  judgment  to  the  payment  of 
debts.    Yet  so  great  hath  been  the  regard  which  ttie  law 
had  for  freehold  property,  that  it  would  never  sulier  it  to 
be  touched  but  where  it  became  manifest  the  personal  es- 
tate was  exhausted.     %  InsU  395.    4  Bac.  M.  419.   Cttfi- 
ving,  verb    assets*    2  E.  C.  M.  493,  s.  5.    494,  s.  8. 
496,  s.  13.     500,  5.  30,  31.     50S,  s.  38,  89.     2  Ch.  Cas. 
84.     1  Tern.  36.    2  Vent  349.     1  B.  C  M.  270,  s.  10. 
Thia  rule  is  not  any  relirk  of  the  ancient  feudal  system. 
It  is  founded  in  the  soundest  policy,  equally  applicable 
to  the  condition  of  tliis  country  as  to  that  of  England, 
and  accordingly  has  been  cherished  and  supported  here, 
both  before  and  since  we  emerged  from  regal  govern- 
ment.   That  property  which  is  dete^med  the  most  sacred, 
and  is  the  best  secured  by  law,  becomes  more  than  any 
other  the  object  of  attention,  because  it  is  the  most  per- 
manent, and  it  is  good  policy  to  make  that  property  most 
the  object  of  attention,  which  the  most  effectually  attach- 
es itH  proprietor  to  the  country  he  lives  in,  and  real  pro- 
perty poHK^ses  this  quality  more  than  any  other.     An 
industrious  man,  who  by  his  labour  has  collected  where- 
withal to  purchase  him  a  little  property,  naturally  fixes 
his  attention  upon  that  which  in  all  probability  will  con^ 
titiue  the  longest  with  his  posterity,  and  which  the  law 
has  rendered  the  most  difficult  to  be  taken  from  him— a 
freehold  becomes  his  object,  as  well  for  the  reasons   be- 
fore mentioned,  as  because  the  Constitution  of  the  coun- 
tr}  has  annexed  to  it  certain  privileges  that  advance  him 
in  the  rank  of  citizenship  ;  and  as  the  freehold^  when  ac- 
quired, is  incapable  of  being  moved  away  like  personal 
property  when  danger  threatens  or  the  State  has  occa- 
sion to  call  for  personal  or  pecuniary  aid,  he  is  always 
ready  to  be  called  on,  and  to  snpply  the  emergencies  of 
tlie  commonwealth  ;  when  at  the  same  time  the  holder  uf 
(55)    penonal  property^  apprised  of  the  services  which  thm 
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atatt  nee^Sff  hath  withdrawn  both  bloiseir  and  his  effects  Api^  I79i. 
from  the  coantry»  and  possibly  may  throw  them  into  the 
acaleoF  tho  enemy.    The  more  freeholders  there  are* 
therefore^  the  greater  is  the  public  strength  and  respect- 
ability— and  the  method  the  law  has  taken  to  encreaae 
their  number,  is  by  placing  freehold  pro|)erty  as  hr  out 
of  the  reach  of  creditors  as   was  cbnsistejit  with  that 
other  maxim  of  justice  and  good  policy,  that  all  just 
debts  ought  to  be  paid  when  the  debtor  has  any  ppoperty 
wherewith  to  pay  them.    Tliese  we  think  are  sufficient 
reasons  for  the  prcfei*ence  (he  law  ha^  given  real  over 
personal  pro|iei*ty  ;  and  notwithstanding  the  construction 
contended  fur,  1  believe  it  has  always  been  understood 
since  the  passing  of  this  act,,  that  the  rulo  of  law   is 
90*    In  the  ca<)e  now  before  us,  and  in  several  other  ca- 
ses that  have  been  befoi*e  this  Court,  in  wliich  the  present 
Plaintiff  was  coucerned,  there  was  the  plea  of  plene  ad-- 
ndnistravii  pleaded  and  confessed ;  from  whence  it  may 
be  inferred  to  have  been  the  opinion  of  these  times  that 
without  such  pleat  the.Jand^  could   not  be  made  liable, 
and  in  the  same  cashes  it  is  observable  there  is  a  sugges- 
tion entered  on  the  i*ecord,  that  there  are  lauds,  intima- 
ting that  the  plea  of  pl^e  administravitf  confessed  or 
faundy  was  the  only  circumstance  that  could  warrant 
such  suggestion  |  and  that  in  these  times  the  lands  wei'e 
not  considered  as  assets  in  the  hands  of  executors  for  the 
payment  of  debts;  for  had  they  been  assets  in  the  hands 
of  the  executor,  the  suggestion  of  lands^  where  it  was 
confessed  that  the  executor  had  legally  disfioscd  of  all 
his  assets,  would  have  been  absurd  :  and  since  the  Revo- 
lotion,  this  same  rule  of  law  has  be^u  carefully  attended 
to   and  preserved.     JV*.  C.  LawSf  303,  s.  29.  530.  531. 
These  instances  serve  to   evince  the  constant  opinion 
which  has  been  entertained  of  the  existence  and  the  pro- 
priety of  the  rule,  that  real  property  cannot  be  affected 
where  there  is  personal  estate  to  answer  the  demand^ 
both  before  and  since  the  passing  of  the  act  of  Oeo.  IL 
and  constant  opinion  and  experience,  we  are  told,   are 
good  interpretera  of  an  act  of  Parliament ;  and  to  all 
those  instances  I  would  add  the  ^^eight  of  the  solemn  ad- 
judication in  177 If  befoi*e  stated. 

Thene  examples. all  prove  that  the  construction  the  Da* 
fendant  would  put  u|K)n  this  part  of  the  act  of  Geo*  !!• 
blending  rral  with  personal  property,  and  placing  it  ia 
the  same  d^ree  of  liability  with  personal  propertjgr  for 
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Apr.  1794.  tli6  sftttsfiiciion  of  di^hts^  militates  both  with  iim  poliey 
^■^^'^^^^  of  our  laws  in^neral,aiid  with  the  true  spirit  of  the  act 
In  question  in  partiruiar^  and  pruvea  also  that  we  should 
(65)  look  out  for  some  otlier  meaning  more  consonant  to  both  ; 
and  the  true  meaning  seemn  to  be,  that  the  real  estate^ 
like  the  pepRonal,  shall  be  liable  to  be  sold  by  the  writ 
df^./a.  and  to  beconvejed  to  the  vendee  forever  as  per* 
sonal  propierty  may,  it  respects  only  the  interest  which 
may  be  conveyed  (o  ihe  purchaser,  and  in  that  respect 
only  places  real  estate  upon  the  same  fnotine:  as  person* 
aK  Before  the  passing  of  the  act  of  Geo.  11  lenant  by 
degii  could  only  hold  the  land  unlil  by  the  reception  of 
the  yearly  profits  he  had  made  the  debt,  now  the  vendee 
shall  be  entitfed  to  hold  them  forever*  in  like  manner  as 
if  he  had  purchased  personal  pro|»erty^  and  in  like  man- 
ner as  if  personal  property^  instead  of  i*eaU  had  been 
seized,  extended*  sold  or  disposed  of,  for  the  satisfaction 
of  the  debt,  and  he  had  become  the  purchaser.  Surely 
it  cannot  bo  inferred  from  these  words,  that  the  ancient 
well  established  rule  of  preferring  the  real  to  personal 
property,  is  broken  down,  and  together  with  it  this  other 
rule,  that  e\ery  man  ought  to  have  the  defence  of  liis 
own  pro|)^rty,  and  warning  given  him  to  defend,  before 
it  shall  b^  taken  from  him,  wlien  they  are  so  capable  of 
another  meaning,  and  such  an  one  too  without  which  the 
law  would  not  be  perfect,  nor  could  be  made  to  accom* 
plish  its  end.  Is  it  not  enough  that  lands  are  made  lia- 
ble to  sale,  when  before  they  could  only  be  extended  ?-— 
Must  v^e  go  further^  and  imply  what  the  law  has  not 
said,  that  they  may  be  taken  from  the  heir  and  sold  with- 
out making  him  a  party  ?  For  this  is  the  direct  conse- 
quence of  sa>ing  they  shall  be  assets  for  the  payment  of 
debts  in  the  hands  of  the  executor.  Why  say  the  execu- 
tor shall  have  it  in  his  poip^er  to  afF  ci  the  real  estate  by 
confession  of  judgment,  or  not  defending  the  claim,  or 
defending  it  but  faintly,  or  by  colluding  with  the  credi* 
tor,  when  this  law  has  not  said  it?  Why  say  the  credi- 
tor may  make  the  land  first  liable  if  he  will,  when  this 
act  expresses  no  such  sanction  ;  and  wl>en  the  ancient 
rale,  framed  with  wisdom  and  grounded  u|ion  the  sound- 
est reasons,  has  manifestly  and  undeniably  drawn  a  plain 
line  of  distinction  between  the  real  and  personal  estate 
of  the  debtor,  making  the  former  an  auxiliary  fund,  only 
when  the  other  fails  i  Why  break  down  so  many  mate- 
rial bunndaries^  when  the  act  has  said  nothing  about 
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tfaenit  and  when  it  is  fully  satisfif^d  by  the  tneaninff  we  Apr.  1794. 
contend  for,  and  when  the  act  has  clearly  ex|)n*8«^e(l  its  ^^^'^^^''w/ 
Maning  with  respect  to  the  real  estate,  to  be  that  it  shall 
be  liable  U>  simple  C4intract  and  other  debts,  in  like  man- 
ner as  real  estates  are  by  the  law  of  Eng^land  liable  to     (57) 
tile  satisfaction  of  debts  due  by  bond  or  other  specialty  ? 
How  are  they  liable  to  be  affected  in  England  by  bond 
or  specialty  debt  ?    Are  tliey  liable  to  be  extended  in  the 
bands  of  the  heir  by  a  judgment  against  the  heir,  befoi«e 
tiiey  can  be  seized  i    In  case  of  a  judgment  against  the 
ancestor,  must  there  not  be  a  8ci.fa.  against  the  heir  ;  if 
no  judgment,  must  there  not  be  an  action  of  debt  against 
thelieir?  Can  lands  iri  England  be  affrcted,  whilst  there 
is  personal  estate  sufficient  to  pay  the  debt  i    Could  this 
ut  have  more  definitively  expressed  its  meaning,  than 
by  referring  to  this  well  known  criterion,  in  like  manner 
as  real  estates  in  England  are  liable  to  the  satisfaction 
of  debts  by  bond  or  other  specialty  I    How  can  it  be  pre- 
tended after  this  precise  declaration  of  their  meaning, 
that  the  Parliament  intended  the  lands  of  this  country  to 
be  considered  not  as  real  estates,  but  as  personal  assets 
for  the  satisfaction  of  debts  ?     Can  such  a  meaning  be 
imposed  against  the  very  words  of  the  act,  and  iri  the 
fare  of   so   many   ancient  rules  of  law  I      Surely    I 
ahall  be  warranted  in  concluding  it  cannot.     But  let  it  ^ 
be  granted  the  Parliament  re«,lly  meant  that  lands  should 
be  considered  as  personal  estate  in  the  hands  of  the  ex- 
ecutor; what  will  that  avail  the  Defendants  in  the  pre- 
•rnt  case  ?     The  consequence  will  be,  that  these  lands, 
>•  to  the  purpose  of  making  satisfaction  for  debts,  went 
IS  other  personal  property  into  the  hands  of  the   execu- 
tor, from  and  immediately  upon  the  death  of  the  testator, 
|uid  were  assets  as  the  personal  estate  nfthe  testator  was 
ill  bis  hands  from  that  time ;  then  they  were  assets  in 
tbe  bands  f>f  the  executor,  when  the  Plaintiff «^JVVtt  con- 
fessed the  plea  of  plene  administraviU  and  the  confession 
of  that  plea  amounted  to  this,  that  the  executor  had  paid 
hi  a  legal  course  of  administration,  to  the  value  of  the 
mets  which  had  come  to  his  hands,  and  this  being  a  con- 
fession on  record,  bar^ed  him  from  ever  resorting  to  any 
of  tbe  testator's  property,  which  at  the  time  of  the  con- 
fession of  that  plea,  had  come  to  the  executor's  hands ; 
uid  thus  tiie  lands  in  question,  supposing  them  to  have 
b«en  personal  assets,  vvere  forever  exonerated  from  the 
Plaintiff 'a  demand.    SJtqi.  134.     Ofi.  Em.  185,  ias>     .^ 
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▲pr.ir94.i6o»  191.  Bull.  169.  So  tliat»  if  it  be  conceded  to  the 
Defendant^  that  these  lands  were,  what  in  trutli  they 
were  not,  personal  estate ;  yet  they  wei"e  evidently  ille«> 
gaily  sold.  Let  as  add  one  observation  here«  and  wo 
will  quit  this  part  of  the  case— had  the  act  of  (ho,  IL 
made  lands  as  personal  estate  for  the  payment  of  debts, 
then  the  executor  would  have  had  some  controul  over 
(Si)  ^^^^f  ^^^  ^^'^  purpose  of  keeping  them  liable  ;  he  would 
have  had  some  power  to  dispose  of  them,  wlien  it  became 
evident  the  personal  estate  was  deficient— but  has  it  ever 
been  known,  that  the  executor  has  taken  possession  of 
tlie  lands  upon  the  death  of  the  testator ;  or  that  he  has 
had  it  in  his  power  to  hinder  the  heir  from  soiling,  when 
he  wished  to  sell  i  Has  a  sale  of  lands  by  an  executor 
for  payment  of  debts,  without  power  given  him  in  the 
will  of  the  deceased,  ever  been  held,  or  supposed  to  be 
valid  ?  Has  it  not  always  been  thought,  since  the  pas* 
sing  of  this  act,  as  well  as  before,  thut  the  executor  will 
be  liable  to  the  action  of  the  heir,  if  he  should  enter  up* 
on  the  lands  (or  any  other  purpose  than  that  of  making 
an  inventory  I  And  if  the  executor  cannot  sell  directly, 
to  enable  himself  to  discharge  the  debts  of  the  deceased, 
lest  he  might  prejudice  the  heir,  shall  he  he  enabled  indt» 
rcctly  by  suffering  a  judgment  against  himself,  to  do  the 
same  thing  I  Would  not  this  be  to  make  the  law  defeat 
its  own  sanctions  I  To  say  to  the  executor  you  shall 
not  be  entrusted  with  a  power  to  sell  the  lands,  lest  you 
might  injure  the  heir,  but  you  may  suffer  a  judgment 
against  you,  and  cause  the  land  to  be  sold  that  way. 
Bad  the  act  Intended  to  consider  land  as  personal  pro- 
perty, all  those  powers  would  have  flown  to  the  executor 
as  water  from  its  fountain  ;  and  some  of  the  able  Law- 
yers and  Judges,  who  were  cotomporary  with  the  mak« 
ingof  tliat  act,  and  were  tlie  best  expounders  of  it,  would 
have  recognized  these  powers,  and  have  caused  them  to 
be  exercised  and  practised — ^yet  no  instance  can  be  shewn 
of  any  such  practice,  from  the  time  of  passing  that  act 
to  tiie  present  moment;  and  certainly  the  total  silence  of 
those  who  have  gone  before  us  on  these  topics,  is  a  great 
evidence  tliat  such  is  not  the  meaning  of  the  act — whore- 
fore,  as  to  the  Defendant's  title,  both  because  the  Sheriff* 
had  no  authority  to  sell  the  land  in  question  by  the  terms 
of  his  pi-ecept,  and  because  had  there  been  such  a  pre* 
cept,  it  was  issued  wilh«mt  any  judgment  against  the  heir 
to  warrant  it ;  or  to  make  the  best  of  it,  by  such  judg' 
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ment  as  In  respect  of  him  was  tnfally  void,  we  humbly  ^P'- ^''^ 
submir   whether  tlie  sale  made  by  the  Sheriff  is  of  any  ^'^^'^''s^ 
validity  whatsoever,  to  do  away  the  title  of  the  Plaintiff. 
It  will  be  ur,^d  for  the  Defendant  in  case  of  extremis* 
ty,  that  these  proceedfn.e;s  at  worst  are  only'crnineoHs, 
and  will  remain  in  force  fill  reversed  by  a  writ  of  error 
— ^to  which  we  say,  if  they  are  erroneous  only,  and  not 
absolutely  void,  as  we  contend  they  are,  yet  the  adjudi* 
cation,  and  the  award  of  execution,  beinc^  the  acts  <if  the 
Superior  Court,  could  not  at  the  time  they  took  place,     ^^qn 
nor  can  they  now,  be  reversed  by  the  Superior  Court  in     ^    ■' 
a  writ  of  error — for  the  same  Cooi't  thai  hath  rendered 
an  erroneous  judgment,  is  ntjverentrusted  with  the  power 
of  correcting  it.     To  lodge  such  a  power  with  the  Court 
who  hath  committed  the  error,  with  ati  expectation  that 
that  Court  would  correct  it,  would  be  absurd  :  and  be- 
side, who  is  to  grant  the  writ  of  error  ?     There  is  no 
other  Court  in  this  country  but  the  Superior  Court  who 
can  grant  it — so  that  the  Superior  Court  must  direct  a 
writ  to  itself,   therein  giving  a  commission  to  itself,  to 
correct  an  error  in  Judgment  which  that  Court  had  for* 
inerly  committal.     This  cannot  be  seriously  insisted  on  : 
it  is  a  doctrine  too  tender  to  bear  the  light.     The  true 
rifle  is,  where  a  Superior  Court  hath  committed  an  error 
in  a  matter  of  facr,  the  same  Court  may  correct  the  er- 
ror; not  where  the  error  is  the  act  of  the  Court  In  a 
matter  of  law.     In  England  they  have  a  writ,  or  com* 
mission,  drrectcd   to  them  from  the  Chaneery  for  this 
purpose — in  this  country  I  do  not  know  how  they  will 
prfH'eed,  [lerhaps  by  filing  an  assignment  of  errors,  and 
noticing  the  adverse  party  to  answer  them.     1  RolL  746^ 
747.  pL  12.  2  Bac  M.  215,  190.    F  JV.  B.  50,  51.  Lill. 
Ettt  490.     It  is  also  a  rule  of  law,  that  where  a  party 
who  is  injured  by  an  erroneous  judgment,  is  so  situated 
that  he  cannot  have  relief  by  a  writ  of  error,  or  other 
means ;  that  then  he  may  be  relieved  by  plea,  entry, 
qectment,  ^c.  or  other  means  best  suited  to  his  case.     2 
Ma.  308,  219.     11  Rtp.  44.  b.    2  Bac.  M.  229.     6  Rep. 
14.  a.    9  Rep.  119.  h.    3  Bac.  M.  153.    S  Rep.  76.  b. 
Cra.  EL  489.    And  accordingly  there  are  many  cases  to 
be  found  id  the  books,  whei*e  a  roan  may  take  advantage 
of  an  erroneous  pi*oceeding  in  assize.     2  Bftc.  M.  347* 
RolL  M.  304,  305.     Cro.  Jac  85,  pL  10.     3  Bac.  153. 
RtHL  M.  140.    F.  JVl  J}.  648.  RoU.  M.  140,  pU  6.    And 
if  in  an  aasiae^  certainly  also  in  an  ejectment,  both  be- 
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Apr,ir9i.f||gf  Rctiofisof  a  similar  nature,  that  is  to  say«  both  beinc 
po8Me8Aory  actions.  1  Burr.  110,  111.  And  indeed 
there  are  express  autlioritifH  tliat  such  error  may  be  ta- 
ken advantage  of,  upon  evidence  in  ejectnient.  2  Bac.  M* 
369.  in  a  note  1  Lero.  160.  Carth.  453.  So  that  we  ap« 
prehend,  notMvith standing  this  objection,  for  these  rea* 
sons  and  authorities,  it  will  be  thought  we  have  adopted 
the  pro|>er  method  of  avoiding  thene  illegal  proceedings 
in  the  present  case,  and  we  hope  to  have  the  opioion  of 
iihe  Court  in  our  favour. 

I  cannot  give  any  thing  like  a  complete  representation 
of  C6L  Davie*s  argument,  some  of  the  most  striking  parts 
of  it  I  noted  at  the  time,  and  those  only  I  am  able  to  give 
•—though  Ills  firgument  was  a  very  ingenious  one^  and 

C^^)     contained  murh  law,  and  cited  many  authorities. 

.Davie9  for  the  Defendant — As  to  the  title  of  the  pre* 
sent  Plaintiff,  as  attt^mptcd  to  be  deduced  fnirn  tlie  origi* 
nal  patentee,  there  is  a  chasm — ^the  df^d  from  Carter  to 
Hays  is  wanting,  I  take  the  rule  of  evidence  to  be  this- 
*— when  a  deed  once  actually  existed,  and  has  hern  des- 
troyed by  fire  or  the  like,  fBulL  254«)  then  a  copy,  and 
for  want  of  a  copy,  parol  evidence  of  the  contents  may 
be  given  ;  but  in  the  present  case  no  one  is  introduced  to 
prove,  he  ever  saw  a  deed  from  Carter  to  Hays  ;  no  one 
pretends  to  swear  it  was  lost,  and  consequently  no  proof 
is  made  of  its  having  ever  actually  existed.  In  the  case 
of  Few  and  Mves  at  Hillsborough,  we  produced  the  pro- 
bate of  the  deed  on  the  minutes  of  the  County  Court; 
even  the  sworn  copy  of  the  Register's  book  is  not  evi- 
dence. As  to  the  recital  of  the  deed  from  Hays  to  Dew-- 
ey,  that  is  no  evidence  of  the  recited  deed  ;  we  were  no 
parties  to  it :  and  as  to  the  recital  of  the  deed  from  the 
Slicriff  to  Montfortf  that  deed  is  under  the  seal  of  the 
Sheriff  only,  and  he  who  hath  not  sealed  a  deed,  cannot 
be  estopped  by  it.  This  deed  contains  only  the  WDrdsof 
one  party,  neither  is  the  confession  of  Carter^  that  he  had 
conveyed  to  Hays^  of  any  avail.  He  might  have  leased 
for  a  term  of  years,  or  have  conveyed  some  estate  of  less 
dignity  than  a  fee.  He  might  possibly  have  given  it  ver- 
bally, without  executing  any  deed  at  all.  His  saying  be 
had  given  the  land  to  Hays^  \^  too  slight  and  too  uncer- 
tain to  be  received  as  proof  of  the  existence  of  a  deed* 

K  With  respect  to  the  Plaintiff's  title,  by   possession,  the 

second  section  of  the  act  of  limitations  resfiects  the  Plain- 
tiff's titley  the  third  section  r^ards  tlie  title  of  Defend- 
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ant— by  tfce  Becond  section  the  Plaintiflr  must  hare  colour -^pi*'  ^79^' 
of  title  and  iMisseasion ;  but  Mays  never  had  any  colour  '-^'^^"N^ 
of  title,  aod  if  he  had  possession  tor  seven  years  or  more, 
for  want  of  a  colour  of  title  to  accompany  it,  he  acquired 
no  title  thereby  :  but  in  fact  lie  bad  no  .such  (losseesion 
an  the  law  takes  notice  of,  so  as  to  ri()en  into  title ;  tbiAt 
muat  be  an  actual  possession,  Quwd  posUus  pedis,  an  ac- 
tual settinj^  down  upon  the  land.  It  most  be  such  a  fuis- 
session  as  will  make  a  notoriety  In  liie  country,  and  in- 
form him  who  has  title  that  the  land  is  adversely  claim- 
ed :  otherwise  a  man  miglit  lose  his  title  by  a  secret  us- 
ing: of  tlie  land,  which  he  mi^^t  not  know  of  till  it  was 
too  late— cutting  timber  off  another's  land,  at  different 
times,  through  a  course  of  seven  years,  wi4l  not  do— it 
must  be  an  actual  continued  |iossession.  Dewey  bad  ne-  C^^^ 
Tcr  any  possession  of  the  land,  he  lived  npon  another 
tract  adjoining ;  which  ottier  tract  was  purchased  of  ano- 
ther person  ;  and  although  Hays^s  tract,  as  it  is  called, 
might  adjoin  it«  yet  his  fiossession  of  the  other  tract, 
cmifd  make  no  notoriety  of  his  claiming  Mays*s  tract  ad- 
versely to  the  claims  of  all  other  persons.  He  roigfit 
have  purchased  it  so  secrectly  from  Hays,  that  Carter 
might  not  have  known  it  in  seven  years— -and  shall  the 
mere  circumstance  Of  his  continuing  the  possessiim  of 
another  tract  adjoining  that,  oust  Carter  of  his  title  f — 
Ocwey  conveyed  both  tract«,  by  one  deed,  to  Stewart,  in 
1765.  Stewart  had  not  the  actual  possession  of  Hays^s 
tmcty  but  had  a  quarter  uf>on  that  part  of  the  two  tracts 
nnited,  which  Dewey  before  had  possession  of;  and  I 
snp{iose  the  possession  of  this  part,  was  tlie  possession  of 
the  whole  land  C(Mitained  in  that  deed,  and  by  conse- 
qnencc  an  actual  possession  of  Haysfs  tract :  yet  from 
the  time  of  I>ni;ey's  conveyance  to  Stewarts  to  the  time 
of  the  deatli  of  Blake  Baker,  the  elder,  tliere  is  a  space  of 
about  four  years  only,  so  that  he  bad  not  acquired  the 
JUS  pone$sionis  in  his  lifetime. 

With  respect  to  the  other  means. by  which  the  Plain- 
tlir  attempts  to  msd^e  a  tiile  in  himself,  namely,  a  descent 
of  the  lands  upon  him  by  the  death  and  seizen  of  Blaht 
Baker,  tfae  elder,  which  he  insists,  tolls  the  entry^of  him 
wlio  bad  the  rl^i^it  of  entry^  wlioever  he  was— 4his  is  a 
doctrine  founded  in  the  feudal  system,  and  is  tberefore 
floe  applicable  to  the  circumstances  of  this  country.  OUb* 
am  Ten.  IS,  says,  ^  The  notions  of  the  law  do  md^e  this 
title  to  him^  that  there  may  be  a  person  in  beiog  to  do  the 

10 
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Apr.  1794.  feudal  duties,  to  fill  (lie  posseAsion,  and  (o  aiiflwer  IlicaC" 
tiotiH  of  nil  pei*soti8  wliatsopver  ;  and  since  it  i»  the  law 
that  g}\eH  him  thi^  Hgl>U  and  obli^^m.  him  to  theso^dii* 
ties,  antecedent  to  any  act  of  his  own*   H  must  derend 
such  p<»sseHsion  from  the  act  o(  any  other  person  what- 
vxeVf  till  Httch  po«<seKsifm  be  evicted  by  judgment ;  which 
beiiij;  also  the  act  of  law,  may  destroy  the  heir's  title." 
Were  this  doctrine  adopted   here,  it  would   be  replete 
with  mischicr.     There  is  no  instance  of  any  writ  of  right 
liavin.c^  been  ever  sustained  in  this  countrvy  or  of  any  o- 
ther,  of  the  ancient  common  law  actions  for  the  recovery 
of  lands;  whence  it  may  be  inferred  tliey  would  not  be 
sustained  here,  should   they   be   brought.     But  by   tin's 
doctrine  if  a  man  had  privately  settled  upon   another's 
laud;  and  before  the  proprietor  had  discovered  it,   the 
trespasser  had  died  in  possession  of  the  land*  the  propri- 
etor could  not  bring  an  ejectment ;  which  is  the  only  ac- 
tion here  used,  he  having  lost  the  Jus  posnessionis  by  the 
descent  cast,  an<l  of  course  he  would  be  deprived  of  any 
C6i)    recovery  forever.     Such  a  method  of  acquiring  and  losing 
a  title,  is  so  unfit  for  the  situation  and  circumstances  of 
this  country,  and  in  practice  would  be  attended  witli   so 
many  mischiefs,  that  I  apprehenil  it  cannot  be   taken    to 
be,  or  ever  to  have  been  the  law  hci*e,  whatever  it  may 
ha\e  been  in  England.     It  is  too  repugnant  to  tjie  prin- 
ciples of  common  justice.    The  I'laintiff  therefore  upon 
cither  of  the  three  grounds    he  has  taken,  must  fail. — 
But  sup|Hising  him  to  have  made  out  a  good  title,    that 
title  hath  been  legally  transferred  by  a  SheriflT's  sale  to 
the  Defendant ;  this  leads  me  t<i  a  consideration  of  the 
art  of  Geo,  11.     At  the  common  law,  lands  were  not  lia- 
ble  to   ext*cutioii    for  debt,  being  obliged  to  answer  the 
feudal  duties  to  the  Lord,  and  a  nei^  tenant  could  not  be 
forced  U|hiii  him  witliout  his  consent  in  the  alienation.— 
2  Ba.  M.  328,  3S9.     And  the  |>erson  of  a  debtor  could 
not  br  chargi  d  in  execution*  because  he  was  to  be  left  at 
liberty,  to  serve  rhe  K.ing  in  his  wars.     S  Rep.  13.     There 
were  no  otJH'r  writs  of  execution  for  the  creditor, but  the 
Ji*Ja.  and  lev.ftu  by  the  formtT,  the  ^oods  and  chattt^ls 
ot  (he  debtor  only  could  be  taken  in    execution  ;  in   tlie 
latter,  the  Sheriff  was  commandeil  qnoi  de  terris  et  caUU" 
lis  ipsius  IrourifaduSf  &c.  whereby  the  Sheriff  may  col* 
lect  ttie  debts  nut  of  the  profits  of  the  land,  as  the  corn 
or  grasa  growing  tliereon,  or  oat  of  the  rents  |>ayable  to 


HAYWOOD^S    REPOUTd.  75 

Uie  creditor  ;  but  he  coold  not  by  eitfier  of  these  wrifa  Apr.  1794. 
mfffdle  witli  the  lands  themselves.  2.Ba.  M.  351.  But '-^^'^*^^*^ 
these  writs  were  common  law  wriK  aod  aflTected  chat- 
tels only.  Giib.  on  Exe:  4.  Theji./a.  never  was  con- 
siderrd  othcr\nse  than  as  a  writ  a.j^ainst  the  goods  and 
chattels  of  Ihc  debtor  ;  in  England  the  land  could  nor  be 
sold,  because  the  debtor  or  tenant  had  not  the  property, 
but  ffie  lord  of  whom  ihe  feud  was  holdcu.  It  was  not 
till  the  year  1285,  when  the  elegit  was  first  introdncrt! 
by  the  13/A  Edwd.  L  ch.  18,  tliat  lauds  could  be  affect- 
ed \^ith  the  tenant's  debts  at   all.     Gilb.  on  Exe.  32. 

But  they  were  not  allowed  to  be  sold  by  this  writ,  they 
were  to  be  appraised  acconling  to  their  > early  value,  and 
delivered  to  the  creditor  to  hold,  till  out  of  the  yearly 
profits  he  should  make  the  debt.  In  Englaod  the  pro- 
|»frty  ofall  the  lands  in  the  kingdom,  lesides  in  some 
su|)«»riur  lord,  and  that  is  one  reason  why  tlie  land  of  a 
siibject  cannot  be  sold  to  satisfy  his  debts.  But  that  is 
not  the  case  in  this  country  ;  llie  feudal  system  never 
ilid  prevail  here ;  every  man  hath  been  always  held  to 
be  thf  absolute  lord  and  proprietor  of  Itts  land,  liaving  /g^-v 
the  entire  dominion  in  himself.  These  things  I  mention-  ^  ^ 
ed  to  shew  the  gradual  changes  whirfi  have  been  made 
in  tlie  law  in  r«*spect  of ex**cutionH,  &  how  it  beratne  proper 
and  convenient  in  this  roiintr}  tosell  landsby  the  writofJT. 
/a.  ^Iicn  such  a  proceeding  was  impossible  to  be  effected 
ill  England.  In  the  year  1732,  and  previous  to  that  time, 
the  evils  existed  that  have  been  enumerated  on  tlic  other 
side,  namely,  lands  could  not  l)e  sold  for  Ihc  payment  of 
debts,  and  the  extending  them  here  was  not  any  remedy 
to  tiic  creditor,  owing  to*  the  infantine  and  unimproved 
state  of  the  country,  and  lands  were  not  liable  after  the 
death  of  an  ancestor,  to  any  o  fhis  simple  contract  debts, 
nor  to  those  due  by  specialty  in  which  the  heir  was  not 
specially  named:  and  it  is  trticthatthese  mischiefs  were 
nieant  to  be  remedied  by  the  act  of  Geo.  IL  But  these 
were  not  the  only  evils  it  meant  to  provide  against,  there 
were  others  which  are  to  be  attended  to  in  forming  a 
construction  upon  this  art,  which  the  counsel  on  the  other 
sitlc  has  not  mentioned,  and  which  nf>tvvithstanding  the 
passing  of  this  act,  must  still  remain  unremedied.  If  such 
construction  is  not  put  on  it  as  we  contend  lor  l^y  the 
law  as  it  stood  at  the  time  of  passing  the  act  of  Geo.  IL 
W  the  heir  aliened  before  action  hr<)U"lit.   thedebf  due' 
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Apr.  1794.  from  the  ancestor  could  not  be  recovered  a^inst  bioi. 

^•^'^^'^^^  This  indeed  had  been  remedied  in  England  by  the  $  and 
4  W*  and  JH.  ch*  14.  But  Uiat  statute  not  being  in  fSitrce 
here«  having  been  passed  after  the  settlement  of  this 
country,  the  same  Inconvenience  continued  to  exist  here 
as  had  existed  in  England  previous  to  the  act  of  W,  and 
«W.  and  It  continued  also  after  the  act  of  6eo.  H,  unless  the 
words,  *'  and  shall  be  subject  to  the  like  remedies,  pro- 
ceedings and  process,  in  any  court  of*  law  or  equity,  in 
any  of  the  said  plantations  respectively,  for  seizing,  ex« 
tending,  selling  or  disposing  of,  any  such  houses,  lands, 
negroes  and  other  hereditanieHts,  Hnd  i*eal  estates,  to^ 
vards  the  satisfaction  of  such  debts,  duties  and  demands, 
and  in  like  manner  as  personal  estates  in  any  of  the  said 
plantations,  are  seized,  extended,  sold  or  disposed" of,  for 
the  satisfaction  of  debtK,'*  shall  be  so  construed  as  to 
place  real  property  as  to  executions,  and  the  satisfaction 
of  debts,  Ufion  the  same  footing  as  personal  estate.  If  in 
tliese  respects  it  Is  so  considered,  then  the  heir  will  not 
have  it  in  his  power  to  defeat  the  creditor  by  alienation  ; 
for  the  land  will  be  as  personal  assets  in  the  hands  of  the 
executor,  till  the  debts  of  the  ance.stor  and  testator  are 
(64)  paid,  and  the  sale  of  the  heir  will  be  invalid;  or  the 
lands  will  be  considered  as  assets  in  his  hands  liable  to 
be  affected  by  a  judgment  against  the  executor,  and  mak- 
ing  the  heir  himself,  liable  to  the  value,  in  like  manner 
as  personal  assets  make  tlie  holder  of  them  liable  fur  th^ 
value,  whether  he  dispose  of  them  before  or  after  action 
brought.  The  Legislatui*e  have  expressly  said,  that  as 
to  the  satisfaction  of  debts,  lands  shall  be  liable  in  like 
manner  as  personal  estate,  and  may  like  them  be  sold ; 
would  not  the  court  then  go  too  far,  should  they  say,  that 
in  many  respects,  lands  shall  not  be  liable  as  personal 
estate,  but  shall  be  proceeded  against  In  a  different  way» 
and  that  still  they  shall  be  considered  as  so  much  in  the 
nature  of  real  property,  that  the  heir  by  aliening  before 
action  brought,  may  discharge  himself  of  the  debt  entire* 
]y  \  This  would  be  to  extend  the  operation  of  this  act 
to  part  only  of  the  mischiefs  it  meant  to  correct,  by  using 
general  words,  it  undoubtedly  intended  to  cut  offall  tiiose 
evils  I  have  mentioned,  by  the  roots  at  once ;  and  which 
indeed  it  will  have  effected  completely,  should  the  com- 
prehensive terms  used  by  the  Legislature  be  suffered  to 
^       retain  tlieir  genuine  and  natural  import  j  and  it  is  to  br 
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remarked  that  by  our  constrtiction,  the  process  whereby '^P'*^^^ 
the  creditor  is  to  come  at  his  debtf  is  much  shorter ;  the  ^•^'"'^^'^^ 
whole  is  done  by  makini;  the  whole  property  of  the  tes- 
tator^  a  pledge  as  it  were  in  the  hands  of  the  executor^ 
for  tlie  satisfaction  of  his  just  debts :  the  creditor  has  no- 
thing to  do*  but  to  substantiate  his  charge  against  the 
executory  and  to  receive  payment ;  this  comports  with 
the  preamble  of  the  act^  ^hicb  is  made  for  the  purpose 
of  extending  the  credit  of  the  plantations^  by   potting  it 
in  the  power  of  creditors,  mf»re  easily  to  obtain  recove- 
ries and  satisfaction  of  their  debts.    It  is  true  indeed, 
the  foregoing  part  of  this  act  says  that  lands  shall  be 
assets,  fur  the  satisfaction  of  all  just  debts  in  like  manner 
as  real  estates  are  by  t)ie  law  of  England  ;  but  this  is 
only  descriptive  of  the  debts  to  which  lands  .shall  be  )ta» 
bk,  not  of  the  manner  of  proceeding  against  them  ;  and 
is  tantamount  to  saying,  that  the  lands  of  Carolina  shall 
be  liable  to  all  kinds  of  debts,  as  much  as  tlie  lands  of 
England  are  liable  to  specialty  debts,  that  is  to  say,  in 
other  words,  as  well  after  the  death  of  the  ancestor  as 
in  bis  his  lifetime ;  for  in  England  they  are  liable  to 
specialty  debts  In  which  the  heir  is  named,  after  the  an- 
cestor's deatli ;  or  more  properly  speaking,  the  heir  is 
liable  in  respect  of  them.    The  law  of  England  in  the 
case  of  specialty  debts,  is  referred  to,  it  being  well  known, 
and  precisely  ascertained,  how  far  lands  ai*e  liable  by 
that  law  to  specialty  debts,  when  In   this  former  part      .^  .    < 
of  the  act  by  reference  to  the  law  of  England  it  is  suffi-     ^^^^ 
ciently  ascertained,  that  fhe  real  estates  of  this  country 
sbooid  he  liable  to  all  just  debts,  and  tiiat  as  well  after 
as  before   the  death  of  the  ancestor :  then  fest  doubts 
should  be  entertained  by  ^hat  kind  of  proceeding  they 
should  be  aflTected,  it  directs  that  they  shall  be  proceeded 
against  in  like  manner  as  personal  estates,  or  to  be  more 
explicit,  that  when  judgment  is  against  the  ancestor,  the 
ttme  process  shall  cause  them  to  be  sold  as  causes  the 
sale  of  his  personal  property,  namely,  the  j!./a.  and  so 
also  after  his  drath,  that  the  same  proceedings  as  are  to 
affictthe  personal  estate,  shall  affect  them  also;  that  is  to 
>fty»s  judgment  and  execution  against  the  executors.— 
Bfrsides  the  inconveniences  already  enumerated  on  the 
other  side,  there  were  also  otliei*s  at  the  time  of  passing 
the  act  of  Oeo.  IL  wluch  though  redressed  in  England  by 
the  act  of  3  and  4  W,  and  M.  had  not  been  remedied  in 
this  country.    If  the  debtor  devised  nway  his  land  from 
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Apr. ir94.  t|,p  j,(»i,,^  the  devisee  was  not  liable  to  his  debts  ;  in  the 
^^-^^'^''^'^  technical   notions  of  the  law,  he  arquired   the  Innd    by 
liurrhase,  not  by  descent,  and  Ihis  mi'^chief  remained  af- 
tei-  the  act  of  Geo.  IL     if^nrs  is  not  tlie  proper  construc- 
tion t<i  be  put  upon  the  act,  but  if,  since   tlic   passing;   of 
that  act    lands  are  to  be  taken  and  jiroceefled  ai^ainst  as 
persrmal  estate,  tlie  devisee's  power  to  alien  will  be   re- 
strained notil  Ihedischarj^c  of  all  the  testator's  just  debt**, 
as  the  lands  of  tlie  deceased,  so  far  as  rep;ards  the  satis- 
faction of  all  just  debts,  will  be  assets  in    the  hands  of 
the  executor,  and  be  bcmnd   by   tijc  judicmcnt  renderi-d 
against  him  :  but  as  the  act  of  JF.  and  M.  was  never  in 
force  here,  all  those  incon\cniences  are  left   unremedied 
by  the  act  of  Qeo.IL  and  the  creditor,  until  onr  act   <if 
Assembl>,ir89, Bev. c.31 1 .  sec.  2.  might  have  beftn  defeated 
of  his  debt  by  the  alienatiou  of  the  hrir,  or  adrviseoftlie 
lands;  but  all  these  hardships  arc  at  an  end  bv    the   act 
of  t^eo.  IL  should  it  i«cceive  its  proper  construction,  and 
be  held  to  place  the  real  estates  of  this  country  upon  the 
same  footing  as  pers'inal  estates  witli  regard  to  thepro- 
cess  for  debts  due  by  the  owners;  and   then   it    will  be 
found,  that  this  act  destroys  all  distincliini  between  real 
and  personal  property,  and  no  longer  allows   tlie   real 
^     that  preference  it  possessed  before  the  act  of  Geo.  IL — 
A  preference  as  I  have  before  shewn,  founded  in   feudal 
principles,  and  retained  in  the  code  of  English  laws,   In 
(66)     the  struggles  between  the  landed  and  commercial  inte- 
rests in  that  country,  insisted  upon,  and  maintained  from 
time  to  time,  as  lands  were  gradually  subjected   to  the 
satisfactiim  of  debts;  but  in  this  country,   where  every 
man  was  the  absolute  proprietor  of  the  land  he  held,  and 
it  was  not  for  the  interest  of  any  party  concerned  in  the 
passing  of  that  act  to  insist  upon  that  preference,  it  was 
therefore  no  longer  regarded.     The  act  was  intended  for. 
the  bene6t  of  crrditors,  and  to  give  tliem  a  hold   on   the 
real  a  well  astlie  personalesiate  of  the  debtor,  witiiout  any 
distinction  between  them  ;  and  it  is  for  this  purpose  that 
the  act  so  expressly  provides,  that  the  real  shall  be  sub-< 
jc't  to  the  lik«»  process  as  the   personal  estate  :  the   act 
dehigned  that  the  creditor  Hliuuld  arrive  at  his  satisfac- 
tion out  of  the  real  estate,  in  the  same  manner  and    no 
otherwise,  than  if  if  was  personal  property  ;  and  accord- 
ingly after  the  passing  of  tiiis  act,  the  Judges  conform- 
ing to  the  troo  spirit  of  it,  adopted  the  writ  ofji.fa,  as 


Haywood's  jiepouts.  ^9 

the  proper  execution  to  be  Usuetl  unficr  it.     A  writ  cal-'^P''-  ^*''■^•^• 
culated  only  for  tike  Hale  of  petvsoiial  chattels,  ami  always  ^^^^"^^^^^ 
u«cd  at  the  romiuon  law  as  .such.     Thia  UaoirctiniHtancc 
that  proves  the  contemporary  cxpf)sition  of  this  act  to 
have  been,  that  land  wa.s  considered  as  chattel  property ^  ^ 

as  far  as  relate4l  to  the  dcbtn  of  iis  owner.     Upon   wirat 
other  principle  could  it  be  supposed,  fht»chatrcl  writ  would 
ever  answer  the  purposr,  i(  lands  wnro  still  to  be  view- 
ed in  the  lij^ht  of  iTal   property  ?     Could  a   writ  com- 
manding the  Sheriff,  tuat  de  bams  el  caiallis  dehiioriSf  he 
should  make  tiic  debt,  &.C.  empower  him  to  sell  the  fand.^i 
of  the  debtor,  if  by  some  law  the^e  l.iuds  were  not  to  be 
considered  as  the  bona  etaitalla  debitaris,    Tiiis  writ  has 
been  constantly  used,  and  no  other,  for  tiie  sale  of  lands, 
ever  since  the  act  of  ^fo.  // an<l  in   my  opinion    there 
cannot  bea  stront^er  proof  than  this,  of  the  meaninp;  which 
(he  latter  clau.se  of  this  act  h:;s  been   constantly   deemed 
to  have*     Much  has  been  said,  and  whole  volumes  of  au* 
tlioritieK  read,  to  prove  the  necessity  of  a5ci./a.  against 
tbelieir:  we  will  not  deny,  but  that  before  the  act  of 
Geo.  11.  a  sd.fa,  was  necessary^  but  that  was  a  case  ex- 
tremely diflTerent  from  this  before  the  court,  and  is  fully 
answered  by  stating  the   difference  only   betwecen   the 
nature  of  real  estatoH  in   England  and   here,  since  the 
passing  of  the  act  of  Geo.  J/.all  the  authorities  cited,  ate 
of  cases  ^hcre  the  party  against  whom  the  original  judg- 
mentor  proceeding  was,  died  since  the  judgment,  sothatr 
there  is  no  pri*son  left  a.t;ain<ttw horn  to  talie  out  execution, 
uho  was  party  to  the  judgment  ;  but  tlic  counsel  for  the 
plainiiff  cannot  shew  one  precedent,  where  the  sci« /a.  has     , 
ever  been  deemed  necessary,  the  party  against  whom  the     (f./j 
jadgment  was,  remaining  (ho  same,  and  in  the  same  con- 
dition, without  any  circumstance  to  vary   iiis  case,   as 
mben  the  Judgment   was    obtained.     The  party  to   be 
called  iRf  must  be  the  ^epre9en^ati \e of  t lie  |)cr8on  against 
whom  the  judgment  was;  the  sci.  fa.  is  always  found*  d 
upon  a  recordf  to  which  the  person  to  be  served  with  the 
id  fa*  wasa  party,or  pii^y.  Our  act  of  1784,  Rev*c*  ^04  is  ^ 

the  ftrst  instance  wfiere  the  heir  could  be  call«*d  iti  b>  id.  fa. 
u|Mm  a  judgment,  after  the  death  of  the  ance$ti»tr;  and 
without  the  aid  ^i  that  act,  the  $d.  fa.  gtniunded  upon  the 
recoi*d  of  a  judgment  against  the  executor,  would  ne\er 
have  lain  against  the  heir^  because  to  that  ivcordheUas 
neither  party  nor  privy.  -The^cf./a.  is  not  a  common 
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Apr.  1794* law  writ;  it  waft  introduced  bj  the  fttatute  or  Wefttmin- 
Vi^v^^^/  ster*  the  2d.  Car.  45,  and  lay  only  upon  the  foundation 
of  a  record,  to  which  the  defendant  was  paKy.  It  is 
very  incorrect  therefore  to  say»  that  the  ra./a.  lay  in  the 
case  now  before  the  court,  against  the  heir ;  where  the^ 
act  of  Otto.  J7.  provides  no  such  process,  and  where  it  is 
apparent  the  statute  of  Westminster  does  not  authorise 
the  use  of  it  in  such  a  case  as  the  present,  where  there  is 
a  complete  defendant  in  being,  and  the  circumstance  of 
his  case  not  altered^  from  what  they  were  at  ttie  tima  of 
the  judgment  by  the  intervention  of  time  or  otherwise. 
And  indeed,  if  the  set. /a.  would  lie  in  such  a  case  beft»re. 
what  was  the  use  of  passing  the  act  of  1784,  Jter*  c  304  \ 
The  great  number  of  authorities  read  by  the  plaintiflfs 
counsel  are  good  law  in  England,  but  very  inapplicable 
here,  and  can  have  no  weight  in  the  present  cause.  Here 
the  SCI.  /a.  is  not  necessary,  nor  could  it  be  used  upon 
the  saoiie  principles  as  in  England,  I  mean  in  this  case 
of  a  judgment  against  the  escecutor,  to  whom  the  lieir  is 
no  representativo;  and  when  the  executor  himself  is  a-^ 
live.  4  Bac  Ah*  411.  Our  Legislature  hatli  been  care- 
ful, to  a%oid  the  inconveniences  attending  the  recovery  of 
debts,  which  1  have  before  pointed  out,  lest  the  act  of 
6eo.  il.  might  not  be  deemed  saflicient  to  eradicate  them» 
an  act  hath  been  passed  for  that  purpose  almost  "wrhaUm 
from  the  act  of  S  and  4  W.  and  «M1  This  proves  how 
great  thiwe  inconveniences  were  considered  to  be,  and 
also  that  the  act  of  W.  and  ML  was  not  in  force  in  this 
country.  I  must  therefore  conclude  for  the  defendant, 
that  the  lands  of  the  heir  might  have  been  sold  upon  a 
judgment  against  the  executor,  and  that  there  was  not 
any  necessity  for  a  set.  /a.  to  have  issued  against  the 
heir,  that  indeed  it  could  not  have  been  used  in  tbe  pre- 
(68)  ^''^  cascy  and  that  tbe  lands  which  are  the  subject  of 
this  controversy^  were  well  sold  by  the  Sheriff  to  Mont- 
fort,  under  whom  the  defendant  claims. 

Counsel  for  the  Plaintiff  in  reply — Though  a  deed  be 
"^^  not  destroyed  by  fire  or  water,  but  by  of bt^r  means,  the 

party  who  wishes  to  use  it  ma>,  by  proving  itsexistence 
formerly,  and  itscontents,  avail  himself  of  it  \  and  where 
he  is  not  entitled  to  the  custody  of  the  d^ed,  less  proof 
will  be  required  of  its  loss.  Destruction  by  fire  or  wa« 
ter  in  the  casPH,  cited,  are  put  by  way  of  examples  only. 
iBntt.  £54.  %  E.  C,  Mr,  title  evidence.  Here  we  have 
made  such  proof  both  of  its  existence  and  contents^  as  is 
proper  to  he  Aabmttted  to  a  jury. 
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The  recital  in  the  SheriflTs)  deed  is  good,  against  a^P'-^^^^* 
person  claiming  under  the  the  deed.  La.  Evid.  100. —  v-'^"">'"^*^^ 
Where  a  deed  is  accepted  by  a  party  named  in  (he  body 
of  the  deed,  but  who  did  not  seal  if»  and  where  the  inden- 
ture is  made  in  the  third  person  and  accepted,  it  will 
estop  as  much  as  if  tlio  party  had  executed  it.  Co.  LitL 
£30,  231,  352. 

The  second  section  of  the  act  of  limitations  was  made 
to  validate  titles  irregularly,  though  honestly  obtained, 
before  the  passing  of  tlic  act,  and  has  long  since  had  its 
eflect.  Indeed  frotn  the  passing  of  the  act,  all  such  titles 
as  arc  tlicrein  described,  v^  ere  confirnied  by  it.  The  third 
section  was  made  togi\e  title  to  a  possession  foi*  seven 
^'carspand  it  operates  at  tiie  same  time  both  for  the  possesor 
and  agaiust  the  owner.  It  was  made  to  quiet  men's  ti- 
ties,  and  to  prevent  law  suits  after  a  great  length  of  time 
when  evidences  and  witnesses  might  be  lost.  It  is  this 
third  section,  and  no  otiier,  in  that  act  whicli  can  mature 
pusscssion  into  title.  It  is  a  mistake  to  say,  the  second 
section  has  any  operation  of  that  kind.  Possession  ad- 
versely kept,  and  that  known  to  the  former  owner,  ia 
surely  a  sufficient  possession  to  make  title.  There,  by  the 
confession  of  Carter  iiimsvlf,  Huys  was  in  possession  far 
himself,  exclusive  of  any  uthcr  person's  claim  or  title. — 
This  is  notoriety  enougii  to  Carter,  and  he  would  not  b(^ 
allowed  afterwards  to  dii>fuib  such  possession  by  entry. 
The  doctrine  of  tolling  entries  by  a  descent  cast — thiro- 
riginating  in  feudal  principles,  is  not  supported  solely  Uy 
thcui)  it  is  founded  also,  upon  a  principle  of  justice,namely, 
that  he  who  could  and  would  not  attack  the  ancesfur, 
who  knew  (it  is  presumable)  how  to  defend  himself, 
ouz^ht  not  to  be  suHered  to  impeach  the  heir,  who  is  gene- 
rally an  infant,  and  who  \Nill  require  time  to  be  informed 
lif  the  true  state  of  his  title.  It  was  not,  because  the  ten- 
ant of  lands  in  England  had  not  tlie  property  of  them^  rQg\ 
that  they  could  be  sold  ^yji^fa*  it  was  for  tliis  ruason^ 
that  an  improper  tenant  should  not  be  forced  upon  tttp 
Lord — a  woman  unfit  for  military  duty — an  enemy  of  tnp 
JLord — a  motik,  uv  man  of  religions  or  otherwise  unfit  fJi* 
Aittjf — might  be  imposed  upon  him,  and  the  military  sys- 
tem, which  first  originated  this  law,  be  deranged  :  Indeed 
the  law  itself  was  continued  afterwards  for  other  reasons^ 
when  those  of  its  introduction  had  ceased.  E^er  since 
the  restoration  of  Charles  IL  until  tlie  time  of  our  late 
revolution,  the  tenures  of  this  country  and   (tf  England 
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Apr.  1794.  were  the  same<«-bofli  Tree  and  common  Rocage  ;  so  that 
^'^"''^^^'^^  ftt  the  time  of  paRsinf;  tlie  act  of  Geo.  II,  the  owner  of 
land  in  En.c^land,  was  as  much  the  absolute  proprietor  as 
the  owner  of  land  hen*.    As  to  the  additional  inconveni* 
ences,  which  it  is  said  the  act  intended  to  remedy, name- 
ly* alienation  by  ihe  heir  before  action  brought*  and  a  de- 
vise by  the  debtor,  the  act  of  Geo,  II.  has  very  amply 
provided  against  them,  by  a  means  much  more  consistent 
with  principles  of  justice,  than  the  defendant  seems  to 
imap;m<':  if  we  attend  to  the  wording  of  that  act,  we  shaH 
find  it  adopted  and  enforced  here — the  act  of  5  Geo.  11.  ch. 
7.  says :  •*  The  i-eal  estate  of  this  country  shall  bo  assets 
for  the  satisfaction  of  all  just  debts,  in  like  manner  as 
real  estates  are  by  the  law  of  England,  liable  to  the  sa- 
tisfaction nf  debts  dor  by  bond  or  other  specialty  •/*  then 
what  was  tike  law  of  England  at  the  time  this  act  speaks  ? 
Why,  if  an  heir  aliened  before  action  brought,  the  act  of 
3  and  4  ir.  and  M.  said,  he  Rhould  be  liable  for  the  value ; 
so  lie  is  here,  since  the  passing  of  the  act  of  Geo.  IL   for 
all  just  debts  ;  in  like  manner,  if  a  debtor  devise  away 
his  lands  from  the  heir  at   law,  the   law    of  England, 
tO'Wit :  the  3  and  4  W.  and  Ji.  says,  such  devise  as  to 
creditors  shall  be  void,  and  that  such  creditor  may  main- 
tain an  action  jointly  against  the  heir  and  devisee,   for 
the  recovery  of  his  debt :  so  since  the  passing  of  the  act 
of  Geo.  II.  which  adopts  the  law  of  England  with  respect 
to  the  liability  of  the  real  estate,  the  lands  of  a  debtor  in 
this  country,  thmigh  devised  away,  make  the  devisee  lia- 
ble for  all  his  ju^t  debts.    By  this  means  the  ancient  rules 
of  law  we  contend  for,  are  preserved — the  heir  or  devi- 
see is  still  to  be  sued,  or  a  sd.  fa.  or  some  process,  is- 
sued again«4t  him,  his  lands  are  not  to  be  taken  away  by 
a  procet'ding  to  which  he  is  not  a  party  ;  and  at  the  same 
time*  the  inconveniences  suggested  by   the  Defendant's 
(70')     ^"""^**'  completely  removed.    The  act  of  Geo,  II,  by  its 
V     /     refert'nce  to  the  law  of  England,  demonstt*ates  the  inten- 
fion  of  the  Parliament  to  have  been,  that  the  heir  or  de- 
fisre  should  first  have  notice,  by  some  kind  of  suit,  atid 
ttiis  plain  and  obvious  meaning  of  the  act,  overturns  the 
whole  system  of  argumentation  founded  upon  the  suppo- 
sed inconvenience,  which  the  act  must  be  made   by  con* 
struction  to  remove.     It  is  true,  all,  or  almost  all  the 
cases  of  sci,fa,  which  we  have  shewn,  were  cases  wh^re 
the  Defendant  was  dead,  and  no  person  left  who  had  been 
a  party  against  whom  execution  could  be  taken  out ;  but 
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ail  those  aathorities  shew  the  |>rinci|>Ie,  thjit  tiie  heir  can-  ^pi**  ^'^^^ 
not  bo  affected  but  by  process  issued  against  himself.-—  ^-^^"o^ 
What  we  contend  (ov  is  only  this,  that  the  heir's  property 
cannot  be  taken  away  but  by  a  proceeding  to  which  lie  is 
a  party*  We  are  not  anxious  it  should  be  by  a  set.  fa. 
or  any  othei^  particular  mode^we  say  we  should  have 
been  called  into  court  by  some  proces^^  or  othert  and 
have  had  an  opportunity  to  defend  our  freehold  ;  but  it 
is  a  mistake  to  say,  the  statute  of  fVestminster  the  Qndf 
introduced  tiie  sci.fa,  it  was  substituted  by  the  statute  (o 
the  original  action,  uhich  at  common  law  it  was  neces- 
sary to  commence  on  a  judgmeut  that  had  been  dormant 
for  a  year  and  a  day.  All  the  authorities  on  the  subject 
of  a  9cL  fa.  against  the  heir,  aro  proof's  of  this  ;  for  none 
of  them  are  grounded  upon  the  authority  of  the  statute  of 
WestnunsteTf  but  upon  the  common  law,  and  that  maxim 
of  universal  justice  that  no  man  ought  to  be  condemne^I 
unheard. 

Our  act  of  1784,  Rev.c  204  was  indeed  the  first  that  ex- 
pressly directed  the  set. /a.  against  the  heir  upon  a  judg* 
ment  against  the  executor  ;  but  the  preamble  of  that  act 
txpresses  the  doubt  that  had  been  entertaine^l  respecting 
tlie  proper  method  of  arriving  at  a  sale  of  tiie  lands  of  a 
deceased  debtor.  It  is  evident  the  Legislature  supposed 
the  lands  could  not  be  sold  by  a  jud.c:ment  against  tlic 
executor  only,  and  if  the  act  of  Geo.  IL  had  made  lands 
liable  to  sale  without  any  sci.fa.  merdy  upon  a  judgment 
a^inat  the  executor — why  were  thoscdoubtsentertainedf 
Where  was  the  necessity  of  this  act  ?  The  same  provi- 
sion it  makes,  was  already  made  by  a  much  more  speedy 
and  short  method,  by  the  act  of  Geo.  IL 

It  is  argued  that  because  after  the  art  of  Qeo.II.  lands 
weresf^d  by  Siji.fa.  which  at  the  common  law  was  a 
chattel  writ,  therefore  lands  after  the  passing  of  this  act, 
were  deemed  chattels,  other \^ise  the^.  fa.  could  not  have 
touched  them^— but  uas  not  an  alteration  made  in  this 
writ  tfi  accommodate  it  to  tlie  purpose  of  the  act  of  Geo. 
IL?     Have  not  the  words  'Maiuls  and  tenements,*'  been  . 

added  to  the  common  law  writ  o{\fi,fa.  ?  This  makes  a  ^^ 
wide  difference  between  the  common  law  writ  of  ^.  fa. 
znkd^fa.  used  in  this  country.  If  the  common  law 
chattel  writ  o(ft.fa.  as  it  is  raili'd,  would  have  effected  a 
sale  of  the  land,  for  what  pnrpost*  were  the  words  ^Hands 
and  tenements''  added  ?  It  is  clear,  it  was  apprehended 
the  lands  could  not  be  sold  under  the  words  of  the  old 
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Apr.  1794  writ,  *•' goods  and  chattels  of  tlic  debtor  ;"  and  tliisBecms 
^^-^"^'^'^^  to  be  one,  amongst  the  many   strong  rcasons^  there  are, 
for  rejecting  t  lie  construction  whicli  this  argument,  drawn 
from   the  nature  of  tlie  writ  offufa,  is  intended  to  Rap- 
port. > 

Judge  J^facay — The  whole  weight  of  this  labored  case, 
seems  reducible  to  this  ijuestion,  what  is  the  true  con- 
struction olthe  5th  Geo,  JI.  clu  7,1  And  I  am  of  Opi- 
nion this  act  meant  to  provide  for  two  things,  the  sale 
of  lands  for  debts*  and  the  making  tlicni  liable  to  all  just 
debts  in  the  hands  of  the  heir :  and  i  am  of  opinion, 
that  since  tlie  act  of  Geo.  11.  the  same  distinctions  be- 
tween'real  and  personal  property  is  to  he  kept  up  ay  be- 
fore— and  that  lands,  upon  the  death  of  an  ancestor,  de- 
scend to  the  heir,  and  personal  chattels  go  to  the  cxecu* 
tor  as  before ;  and  lands  in  the  hands  of  an  heir*  are  no 
more  t<»  be  affected  by  an  action  or  judgment  against  the 
executor,  than  the  |)ersonal  estate  in  the  hands  of  an  ex- 
ecutor, are  to  affected  by  a  judgment  against  the  heir  : 
their  interests  are  totally  distinct  and  separate.  As  to 
the  Plaintiff's  title,  if  a  deed  be  lost,  and  the  existence 
of  it  be  proxen,  a  copy,  or  if  no  copy,  parol  evidence  may 
be  given  of  the  contents  :  if  these  proofs  be  satisfactory, 
they  are  to  be  received.  The  jury  have  heard  some  evi- 
dence for  both  these  purposes,  it  is  for  them  to  consider 
of  the  weight  it  deserves  to  have  ;  if  satisfactory  to  tbeno 
they  will  find  the  PiaintifTs  title  complete. 
,  Judge  Ashe — I  am  of  opinion  the  Sth  Geo,  IL  ch.  7. 
meant  to  make  lands  liable  to  the  payment  of  debts,  &  so 
far  as  regards  the  payment  of  debts,  to  have  them  proceed- 
ed against  as  personal  chattels;  and  that  they  descend  to  the 
lieir  chargeable  with  all  such  just  debts  as  shall  be  reco- 
vered against  the  executiir — hundreds  of  tracts  of  land 
have  been  sold  since  that  act  upon  the  supposition  that 
the  law  was  such. 

The  Plaintiff  had  a  verdict  and  jiidgment. 

Note.— upon  a  case  circumsunced  exactly  as  this,  tried  at  Halifax 
three  or  four  terms  ago,  between  Baker  and  Ash*y  «Tu<]ge  Williams 
delivered  the  s^me  opinion,  or  to  the  like  effect,  as  Jadge  Maea^f  now 
gave.  And  the  Plaintiff  recovered  upon  the  same  grounds  as  the 
(ji)  Plaiintifr  in  this  case  now  recovered.  Judge  «Maca^  being  th^n  upon 
^  ^  tht  bencti,  but  not  giving  an  express  opinion  himself— -having  now 
given  it,  wh«*rehy  the  opinion  of  a  noajority  of  the  Judges  upon  this 
point  being  obtained^  it  is  supposed  it  may  now  be  received  and  cited 
as  law— accordingly  this  case^  as  being  of jpreat  isnportance,  snd  affect* 
ing  perhaps  much  real  property  in  this  country,  has  been  reporter} 
^cre. 
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Nora—Vide  ^et  oflTU,  Rev\  eh.  226-1789,  IUt>.  ch.  311—1791,  Anr  17Qd 
JRev.  ch.  352^1806.  Hev.  ch.  704.-.Ancl  see  the  cases  of  SpaJjy* 
##fl£fe**  htirs,  2  Murph.  295,  and  Tremble  v  Jones's  heirs,  3  Afurph. 
579,  which  »re  constructions  upon  the  two  first  mentioned  Acts.— 
The  design  of  all  these  enactments  i%  that  after  it  has  been  judicially 
ascertained  that  the  personal  representatives  have  no  assets,'  or  not 
anifficient  to  satisfy  the  Plaintiff's  demand,  the  heir  or  devisee  shall 
have  notice  by  »ci,  fa.  to  come  in  and  contest  the  fact  of  lands  de. 
scended,  or  may  make  up  a  collateral  issue  with  the  personal  repre- 
sentatives and  have  the  question  of  assets  ag-ain  enquired  into.  The 
heirs  or  devisees,  if  they  sell  the  land  before  action  brought  or  pro- 
cess sued  out  against  them,  become  personally  liable  for  the  %-alue  of 
the  lands :  but  if  the  lands  continue  m  the  hands  of  the  heirs  or  dcvi. 
sees,  or  are  fraudulently  sold,  the  lands  themselves  only  are  liable  to 
Ibe  execution.  The  lands,  ifbona/ide  sold  before  the  set.  f<u  it  seems 
wonl^  not  be  liable,  and  in  such,  the  creditor  must  look  to  the  pcr- 
aonal  responsibility  of  the  heir  or  devisee. 

Den  on  the  demise  of  Robert  Bdl  v.  Green  HilL 

Fraud  is  not  barely  to  be  sugpfested,  but  must  be  proved.  A  judg- 
ment by  default  upon  a  tobacco  bond,  is  not  final.  A  judgment 
(final)  binds  Imds,  from  the.  time  of  its  rendition,  as  to  purchasers, 
from  the  Defendant,  but  not  so  as  to  defeat  the  title  of  one  purclias- 
ingander  the  execi^iion  of  a  subsequent  judgment.  As  between 
creditors,  it  is  not  the  first  judgment,  but  the  first  execution,  that 
gives  the  preference. 

This  was  an  action  of  ejectment,  upon  tlie  trial  of  which 
at  this  term,  the  following  facts  appeared  in  eijdcnce, 
vix:  In  the  month  of  February,  in  the  year  1780,  and 
fop  a  limg  time  preceding,  fVUliam  Massey  was  seised  in 
f<^e,  in  tiie  county  of  Franiclin,  of  the  premises  in  ques- 
tion; and  in  that  month  the  Administrator  of  Thomas 
Bell^  dec.  brought  suit  in  the  County  Court  of  Franklin 
fertile  recovery  of  a  sum  of  money  due  from  the  said 
William  J^assey  to  the  said  T/iomas  Bell  in  his  lifetime ; 
and  in  the  said  term  had  a  judgment  by  default;  which 
was  continued  from  term  to  term,  till  June  term  1783:  at 
vibich  term  they  obtained  a  final  jtjgment;  but  before  the 
isMiingnf  any  writ  of  execution,  in  the  month  of  August, 
1783,  the  Defendant,  Jiassey,  obtained  an  iojunction  a* 
gainst  the  judgment  and  execution,  which  was  dissolved 
on  the  18tli  April*  1789;  and  uderwHrAs  a  venditioni  ea>» 
ponas  was  issued  the  24th  July  1789,  upon  which  the 
Sheriff  sold  the  land  to  the  lessor  of  the  Plaintiff,  and 
executed  ade^d  to  him«  dated  the  5th  February,  1790. — 
On  the  other  side  it  ap|ieared,  that  in  June  term,  17B3, 
in  tite  same  County  Court,  one  Devany  brought  suit  a- 
gainst  the  same  Billiam  Massey^  upon  a  bond  for  five  thou* 
^and  pounds  weight  of  tobacco,  and  had  Judgment  by  de- 
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Apr.  1794.  Tault ;  and  in  September  terhit  1783,  be  obtained  a  final 
^'^'"^''^^^  judgment :  wherei]|i(m  execution  issued*  and  on  the  92iid 
June,  1784,  the  Slieriflf  sold  to  Green  BilU  lie  havinfc  ex- 
press notice,  at  the  time  of  the  purchase,  of  the  judgment 
obtained  by  BelVs  Administrators,  and  being  warned  bjr 
the  Administrator  nut  to  purchase ;  and  the  SherifT  exe« 
cuted  a  deed  to  him,  dated  the  22iid  of  September,  1784. 
The  Defendant  aI»o  made  title  another  way:  on  the  Snii 
of  July,  MM^WiUiam  Massey  conveyed  to  hisson  Jctme^ 
Massey^  and  he  in  the  month  of  June,  1784,  to  Hill;  and. 
in  June,  1784,  the  deed  from  Massey  to  his  son  was  re« 
gistered  :  but  Massey^  the  father,  continued  in  poHsesaton 
until  after  the  sale  to  HilU  and  then  moved  away — This 
James^Massey  was  n«)t  a  person  of  any  substantial  pro* 
rr'Ci  P^rty  at  that  time;  sometimes  ho  had,  and  sometimes  he 
^  ^  had  not  property  ;  what  he  had  was  brought  from  fo- 
reign places,  and  it  was  frequently  claimed  and  recover- 
ed by  better  owners.  In  September  or  October*  1784* 
he  offered  to  buy  land  of  one  of  the  witnesses  and  offered 
HUTs  bond  in  payment,  upon  which  there  was  an  in- 
dorsement of  two  hundred  pounds  paid  to  fFUliani  Mas* 
sty ;  and  twelve  months  before  that  time,  the  witness 
said  it  was  talked  of  that  William  J^tassey  had  sold  to  his 
son  ;  and  another  witness  said,  that  some  time  in  1784f 
Jdme^  Massey  drove  beef  from  HilPs^  and  delivered  thens 
to  the  old  man  ;  and  late  in  1784,  or  in  1785,  let  him 
have  a  horse  ;  and  that  in  1784,  James  had  several  ne^ 
groes.  The  original  deed  from  WiUiam  Massey  to  James 
was  not  produced  but  the  copy  only — but  out:  Joel  Parish^ 
whose  name  was  subsrribed  as  a  witness,  said  he  had 
fi'equently  endeavoured  to  recollect  whether  he  ever  did 
attest  such  a  deed,  and  he  could  not  remember  he  ev<"r 
did,  or  ever  knew  of  such  a  conveyance. — ^This  was  the 
evidence  on  both  sides* 

Haywood  for  the  Plaintiff-^The  deed  from  WiUiam  to 
his  son,  was  fraudulent.  It  appears  from  the  amount  of 
the  jud$;ment  of  Bellas  Administrators,  compared  with 
the  price  of  the  land  as  it  is  stated  in  the  Sheriff's  deed, 
and  even  in  that  of  William  Massey  to  JameSf  that  he  was 
indebted  to  the  Adminintrators  singly,  in  a  much  greater 
sum  than  his  pro|)erty  was  worth,  and  the  contest  be- 
tween these  parties  arises  from  the  circumstance  of  lite 
insolvency.  His  property  was  not  adequate  to  the  dis- 
charge ol  both  debts — one  or  other  of  them  must  lose  his 
debt^  owing  to  this  circumstance*     There  are  several 
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ctfcimi8tftfice»  the  law  lias  deemed  evidences  of  fraud,  Apr.  1794» 
wben  attending  tlie  conveyances  of  an  involved  man. —  v^^>^>iw/ 
Tbose  who  mean  to  cover  their  property,  |B;enerally  nse 
e?ery  colouring  of  fairness  their  invention  can  discover; 
and  the  fraud  of  the  parties  can  no  otherwise  be  devciopcii 
but  by  circumstances  :  |>OHitive  proof  is  never  obtainable. 
Amongst  the  circumstances  the  law  deems  evidences  of 
fraud,  there  is  none  stronger,  because  none  more  suspici- 
ous, than  that  of  the  conveyance  of  an  indebted  father  to 
his  child.  The  law  deems  it  fraudulent  as  against  a  cre- 
ditor, unless  the  child  can  prove  a  valuable  consideration 

actually  paid.    S  Mis.  6(^0.     1  Mo.  76.    ^nM.  599 

In  the  present  case,  nothing  was  paid  by  .Tames   till  the 
latter  paK  of  year  1784,  when  it  seems  some  cattle  were 
delivered,  that  came  immediately  from  the  defendant ; 
who,  before  this  delivery,  liad  become   a   purchaser  in 
June,  1784,  both  from  tlie  Sheriff  and  from  James  ;  but 
from  1782,  in  the  month  of  July,  the  time  the  conveyance 
to  James  bears  date,  until  late  in  the  year  1784,  no  money     r^^^ 
was  paid.     Had  this  been  a  fair  transaction,  would   not 
some  steps  have  been  taken  in  all  this  time  to  have  pro- 
currd  payment  ?     Can  it  be  supposfd  the  old  man  would 
have  rested  satisfied  for  upwards  of  two  years,  having 
made  an  absolute  conveyance  to  his  son,  who  was  at  best 
in  skmter  circumstance*),  and  as  proven  in  evidence,  of 
slight  character,  without  payment,  and  even  without  any 
flecari^  for  it  ?     Is  it  not  a  circumstance  of  suspicion, 
that  this  deed  was  not  registered  till  June,  1784,  the  very 
time  HiU  became  the  purchaser  ?     Is  it  not  suspicious, 
that  the  original  is  tiow  to  be  produced,  when  it  is  evi- 
dent «fomf5  ^/(fios^i^  did  not  take  it  from  the  Register's 
•ffice,  having  no  use  for  it,  HUl  being  the  owner  of  the 
land  at  the  time  of  registration,  and  ever  after  ^     Is  it 
not  a  matter  of  some  curiosity,  that  the  witness  cannot 
remember  ever  to  have  subscribed   that  deed,  and  that 
there  Is  no  vestige  in  his  mind  of  any  remembrance  of 
such   a  deed  f     Another  mark  of  fraud   mentioned   in 
Trvyne^s  case,  5  Sep.  81,  is,  that  the  donor  continued  in 
posseaslon  and  used  tliem  as  his  own,  &c.     Here  the  con- 
veyance is  said  to  have  been  made  in  July,  178S,  yet  the 
grantor  remained  in  (possession  till  the  year  1784,  in  the 
latter  part  thereof;  and  the  witnesses,  who  are  all  of  the 
neighbourhood,  tell  us,  tliey  heard  nothing  of  this  con- 
veyance, except  Mr.  JVbru*ood,  who  says^  he  had  heard 
^  aale  talked  of  twelve  months  before ;  James  offered 
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Apr.  1794.  to  buy  his  land  in  September  or  October,  178<fr,  a  period 
^-^'"^•^^^^  that  will  bring  us  back  to  September  or  October,   1785, 
when   Devany*s  judgment  was  obtained,  and  when   of 
course  it  became  necessary  to  devise  some  method  to  get 
rid  of  jBetrs  judgment,  obtained  in  the  June  preceding* — 
Another  mark  of  fraud  mentioned  ifi  Txvyne*8  rase  is,  if  tho 
conveyance  be  made  pending  the  writ.  Here  BdPs  AAmin'^ 
istratoi*a  had  sued,  their  suit  was  dependfng&  judgment  by 
default,  obtained  in  February,  1780,  was  continued  till 
June,  1783;^  and  in  the  interim,  July,  178£,  the  deed  ap- 
pears to  bear  date — can  a  conveyance  like  this,  immedi- 
ately and  directly  tending  to  frustrate  the  suit  of  a  cre- 
ditor for  a  just  debt,  receive  the  sanction  of  a  court  of 
justice  f    Does  it  not  appear  plainly,  that  tho  contracting 
parties  had  this  debt  of  BeWs  Administrators  in  view,  at 
the  time  the  conveyance  was  made  in  Jnly,l782,if  in  fact 
rt  was  executed  at  that  time  I     Had  the  injunction  been 
dissolved  at  any  time  before  HUVs  purchase,  surely  Bell's 
execution  would  have  prevailed  over  such  a  conveyance  ; 
(T5)     ^"^  1''^  circumstance  of  UiWs  becoming  a  purchaser,  and 
making  a  payment  to  old  Masset/t  cannot  make  that  a  va- 
lid transaction,  which  at  the  time  of  his  purchase,  and 
before,  was  totally  void   as  to  Bellas  Administrators.—. 
Here  then  we  have  almost  every  circumstance  of  fraud 
mentioned  in  Twyiie^s  case,  and  several   that   arc  not 
mentioned  in  it — here  is  an  indebted  father  conveying  la 
his  son,  who  pays  no  valuable  consideration  ;  wliich  con* 
veyance  is  made  pending  a  writ  against  him,  and  in  sc« 
crct ;  the  grantor  continues  in  possCHMion,  and  uses   (he 
premises  as  his  own — to  ray   apprehension,  if  Twyne's 
case  is  law,  both  according  to  the  principles  of  that  case, 
&  the  common  sense  of  mankind,  there  cannot  be  a  case  of 
more  apparent  fraud  than  the  pn  sent.     I  will  now  there- 
fore dismiss  this  part  of  the  case,  without   further  coost- 
deration,  little  doubting  but  ttiat  that  part  of  the  Defend- 
ant's title, which  rests  upon  this  convey ance,  will  be  deem- 
ed fraudulent  and  void. 

As  to  the  other  part  of  his  title,  tiie  facts  are  briefly 
these — After  the  judgment  "f  Bellas  Administrators,  and 
while  the  writ  of  execution  is  suspended  b>  injunction, 
Aevany's  judgment  is  obtaitied,  and  the  land  sold  undet* 
it  to  the  Defendant :  afterwards  the  injunction  is  dis- 
solved, execution  upon  the  fir^t  judgment  issues,  the  laud 
is  sold  under  tiiat  also,  and  the  PtaintiflT  becomes  tbe 
purchaser.    Upon  which  statement  I  beg  leave  to  ob- 
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serve,  that  in  England,  tiie  ekgit  is  tiio  only  execution  Apr.  17V^. 
that  afliected  the  lands  of  the  debtor.  It  was  introduced  ^^^Y^^ii^ 
when  the  advantages  of  commerce  began  to  be  perceived* 
and  the  extension  of  credit  became  necessaryt  in  the  13th 
ot  Ewd,L  All  that  this  (Statute  says,  is  :  **  That  when 
a  debt  shall  be  recovered  or  acknowledged  in  the  icing's 
court,  or  damages  adjudged,  it  shall  be  hereafter  in  the 
election  of  him  who  sues  fur  such  debt  or  damages,  to 
sue  out  a  writ,  that  the  Sheriflf  shall  cause  to  be  made  of 
the  lands  and  chattels  of  the  debtor,  or  that  the  Sheriff 
shall  deliver  to  him  all  the  cliattels  of  the  debtor,  exce|)t* 
ing  oxen  and  beasts  of  the  plough,  and  the  half  of  his 
land  until  tlie  debt  shall  be  levied,  by  a  reasonable  ap- 
praisement and  extent/'  &c..  Not  a  word  is  said  of 
binding  the  lands  by  elegitf  from  the  time  of  the  judg- 
ment; but  as  litis  was  a  remedial  law,  made  for  the  be- 
nefit of  creditors,  it  was  proper  to  advance  the  remedy 
by  construction  as  far  as  was  consistent  with  the  princi* 
pies  of  justice,  and  to  make  each  spocies  of  property  liable 
to  the  execution,  as  far  back,  for  the  benefit  of  creditors, 
as  the  nature  of  that  property  would  admit.  In  tlio  ca«e 
of  personal  property  it  was  already  liable  from  the  teste  r^gN 
of  the  writ,  and  it  might  have  been  productive  of.  injus-  ^ 

tice  to  have  stretched  the  relation  any  further :  it  was  ' 
^iug  a  good  way  in  favour  of  the  creditor,  to  say  his 
cxectiiion  sliould  reach  the  goods  in  the  hands  of  a  bona 
fide  purchaser,  who  had  acquired  them  after  the  teste  of 
the  writ  of  execution.  These  goods  might  not  have  been 
purchased  in  the  neighbourhood  of  tho  Defendatkt's  resi- 
df  itce,  where  the  purchaser  might  have  had  notice  of  the 
Dpfendant's  circumstances — they .  might* have  been  re- 
moved to  a  distance,  and  sold  in  places  whei*e  neither  tho 
Defendant  nor  his  circumstances,  were  known*  But  as 
this  was  law  at  the  time  of  passing  the  act,  and  as  that 
was  made  manifostly  for  the  benefit  of  creditors,  tlia 
Judges  concluded  it  was  niost  proper  to  let  that  lien  upon 
the  ])ersonHlty  remain  as  it  was— but  with  res|)ect  to  the 
real  estate,  they  thought  this  act  should  be  extended  as 
far  as  |M>s$ible,  without  inconvenience,  for  the  benefit  of 
creditors.  It  was  made  for  their  benefit,  and  should 
receive  a  construction  promotive  of  the  views  of  tho  Le* 
gislature ;  and  as  lands  could  not  bo  removed,  and 
so  were  not  liable  to  the  inconveniencies  attendant  on 
personal  property  just  now  mentioned,  the  courts  said^ 
they  should  be  bound  as  from  the  time  of  the  judgmenK 

1^. 
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Apr.  1794.  It  yras  ill  Compliance  with  the  views  oF  the  act  to  |b^T6  it 
^"^"^^'^^  aarli  a  conatructiotit  and  accordingly  it  hath  prevailed 
ever  <iinre ;  and  the  degitf  Toriued  an^reeably  to  this  con- 
8t ruction,  commandH  delivery  to  be  made  of  a  moiety  of 
the  lands  the  debtor  had  the  day  of  the  jud|!^ent  render* 
'      ed,  or  at  any  time  since.     Cunning,  veii*  Elegit.  £/ii9f. 
395,  396.    7  Hep.  38.     Co.  lAiU  S22.  a.  30.     1  Btp.  99. 
b.  LUl.  Ent.  572,  575.     1    M}rg.  PL    348,  345,   342. — 
Hawk.  M.     Co.  LUL  157.  102.     2  Mk.  609,  440,441 — 
8  Rep.  171.     Cro.  Jac  518.     By  the  law  of  England 
tliei'crore,  as  received  and  used  in  this  country  till  the 
time  nf  passing  the  act  of  5  Geo.  IL  ch.  7.  which  will  be 
comroetited  upon  by  and  by,  tiiese  lands  would  have  been 
undoubtedly  bound  by  the  first  jud.6:meot*    But  it  may 
be  said,  the  word  Uudingf  as  applied  to  execution^,  means 
only  a  taking  from  the  debtor  a  potyer  to  dispose  of  his 
efffr^rts  until  the  debt  is  satisfied.    This  doubtless   is  a 
part  or  the  meaning  of  that  term,  but  is  not  the  whole 
meaning  of  it  when  used  in  relation  to  lands  to  be  affect- 
ed by  tlie  execution :  it  means  also  that  the  first  judg- 
ment creditor  has  the  first  right  t(»  satisfaction  preferably 
to  any  other  judjscroent  creditor.     VtgHantibus  non  dormi- 
entibusjura  snbveniunL  He  who  has  taken  the  earliest  mea- 
(77)    sures  to  secure  his  debt,  and  has  been  at  the  trouble  &  ex* 
{lence  to  obtain  his  judgment,  should  not  be  excluded 
the  benefit  of  it  by  another  creditor  who  has  substantia- 
ted his  demand  at  a  later  |>eriod.    We  shall  not  cite  au« 
thorities  to  prove,  that  the  Di*fendant,  after  a  judgment, 
cannot  dispose  of  his  lands  himself.    No  part  of  our  case 
requires  it,  and  we  presume  besides  no  lawyer  will  deny 
it.     But  it  is  lm|iortant  in  this  part  of  our  progress,  to 
prove  that  the  creditor  acquires  a  lien  upon  the  land  by 
his  judgment ;  and  that  the  first  lien  is  first  entitled  to 
satisfaction.    This  point  is  completely  established  by  the 
following  authorities.   Co,  LitL  287,  6.  or  289,  6.  4  Hep* 
66,  6.     Off.  Exec.  138.     BuU.  104,    105.     Carth.  255* 
1  Mo.  253.     3  JHc.  399.     2  Ba.  M.  864,  341.     S  Biu  M. 
26.    2  Ba.  M  433.    These  cases  are  express,  that  if  wS 
obtains  a  judgment^  and  then  S,  and  B  has  the  land  ex- 
tended, that  Jf  may  afterwards  take  out  his  execution, 
and  extend  the  same  lands,  and  evict  the  possession  of 
B :  and  no  other  reason  can  be  assigned  for  this,  but 
that  the  first  lien  Is  by  law  entitled  to  the  first  salisfac- 
tloiu    Even  in  the  case  of  personal  chattels^  which  at  tlie 
common  law  are  bound  from  the  teste  of  the  writ,  though 
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there  are  some  contradictory  opitiionsi  to  be  (bond,  the  ^P^*  ^''^^* 
trap  role  Is,  that  the  vendee  under  an  execution  of  a  sub*  ^'^^'^''>^ 
sequent  teste,  was  liable  to  be  evicted  of  Che  posseaftion, 
bjr  a  vendee  under  an  execurion  of  a  prior  teste  :  and  it 
was  to  prevent  this  inconvenience  of  t lie  common  law, 
that  the  statute  of  frauds  was  made  in  EnjB^land ;  which 
directs  tlie  goods  to  be  bound  from  tlie  delivery  of  the 
writ  to  the  SheriflT,  this  being  a  matter  of  more  notoriety 
than  the  teste  of  an  execution,  and  iietter  adapted  to  give 
publicity  to  the  fact  of  the  goods  being  bound.  All  the 
cases  in  the  Jbooks,  wtm^n  properly  cansidp|*ed,  will  be 
Coond  to  proceed  upon  a  principle  of  tenderness  to  an 
innocent  vendee,  under  an  execution  of  a  subsequent  teste, 
not  apprised  of  the  former ;  but  none  of  these  cases  go 
so  far  as  to  protect  a  vendee  under  an  execution  of  a  sub- 
sequent teste  or  delivery,  knowing  of  another  execution 
of  a  prior  teste  or  delivery.     2  Term  Rep.  731,  75$. 

I  mention  these  things  to  shew  the  uniformity  of  tlio 
law  in  its  adherence,  in  all  cases,  to  this  rule,  that  the 
firnt  lien  is  to  be  first  satisfied  ;  and  because  they  may 
be  of  some  service  to  oppose  the  arguments  to  be  made 
use  of  on  the  other  side.  [Judge  Mhe — Mr»  Attor* 
tomey  you  had  better  answer  tlie  arguments  of  the  coun* 
flel  on  the  other  stde«  after  they  arc  made,  and  not  by  an* 
tictpation*]  It  will  be  insisted  on  the  other  side,  that  the 
sale  of  lands,  and  of  personal  estate,  are  in  all  things  .  ^ 
upon  the  same  footing;  I  hope  I  shall  he  excused  think-  V.'^J 
ing  as  I  do,  that  it  is  of  importance  tf>  prove,  that  this 
judgment  of  BelPs  Administrators,  had  it  taken  place  be« 
fbre  the  act  of  Geo.  IL  would  have  bound  the  land  from 
the  time  of  the  jndgment  given  ;  and  that  it  would  have 
beeji  entitled  to  satisfaction  preferably  to  any  judgment 
afterwards  rendered  ;  and  that  an  elegit  upon  it,  would 
over-reach  any  elegit  «|ion  any  subsequent  judgment :  it 
seems  to  roe  essential  to  establish  these  several  points  as 
iarontestably  as  possible,  before  we  proceed  to  consider 
whether  the  law  has  lieen  altered  by  the  act  of  Geo*  JL 
Oae  other  remark  I  would  beg  leave  to  add  in  this  part 
of  the  argument,  (I  will  be  as  short  as  possible)  it  is  this 
-4liat  notwitbflftanding  the  execution  of  a  judgment  is 
suspended  by  writ  of  error,  certiorari,  death  of  the  De«- 
fendant,  or  other  cause  ;  yet  the  form  of  the  efej^t/,  issued 
after  the  removal  of  the  obstacle,  is  never  altered ;  and 
altlietigh  such  suspension  may  have  continued  for  y«^ars, 
when  the  el^t  issues^  it  is  to  take  and  deliver  the  moiety 
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Apr.  1794.  of  tho  lanilfl  of  the  debtor,  uliich  he  bad  at  the  time  oP 
^^''^''^  the  judgment  rendered,  or  at  any  time  since.     Now  if 
the  susiienaion  of  the  execution  had  been  deemed  in  law 
to  give  a  preference  to  an  intermediate  judji^mrnt  credi- 
tor,  who  could  procure  the  land*)  to  be  extended  and  de* 
Itvered  to  him,  during  the  suspension  of  the  prior  execu- 
^         tion,  the  law  would  have  provided  an  degiU  after  such  sus- 
pension, of  another  form:  it  would  at  irast  have  been  con- 
ditional as  to  the  lands  the  debtor  had  at  the  time  of  (he 
judgment.     Co.   lAiL    115.   ft.  soys  :  "  Tliat  one  of  th© 
best  arguments  or   proofs  in   law,   is  drawn  from  tlie 
rigbi  entries  and   ciMirse  of  pleading,   for  the  law   it* 
self  speaketh  by  good  pleading  ;'*  and  therefore  Littleton 
saith,  ^  It  is  proved  by  pKniding,  as  if  pleading   were 
ipnus  legis  viva  vox.**    As  therefore  after  such  suspen* 
sion  the  form  of  the  de^t  still  continues  the  same,  it  is 
an  evidence,  that  the  law   remains  the  same  also  ;  and 
that  the  writ  of  error,  by  its  intervention,  makes  no  al- 
teration in  the  lien  whatever.     It  is  furttier  demonstrated 
by  this  circumstance,  that  when  a  judgment  is  obtained 
against  an  ancestor,   the  heir  is   proceeded  against  by 
nd^Ja*  which  treats  him  as  terre-tenant  not  as  heir.     3 
Rtp.  12,  IS,  ^c  and  no  action  of  debt  will  lie  upon  the 
judgment  against  liim  as  heir ;  and  he  must  be  proceeded 
against  (»nly  as  terre-tenant,   for  this  reason — that  the 
land  is  bound  by  the  judgment,  and  is  in  cusiodia  legisp 
for  the  benefit  of  the  creditor,  and  does  not  descend  to 
^^^/     him  as  heir,  but  upon  condition,  till  the  debt  be  satisfied. 
All  this  is  performed  by  the  mere  operation  of  the  judg- 
ment itself,  by  its  attaching  upon  the  land  the  moment  it 
18  pronouuced  :  whence  it  may  be  inferred,  that  if  a  sus* 
pension'by  writ  of  error,  cei*tiorari,  and  other  suspending 
process  at  law,  is  incapable  to  give  a  preference ;  and 
that  in  the  present  case  tlie  lien  of  the  PlaintiflT's  judg- 
ment during  the  continuance  of  the  injunction,  and  after 
its  dissolution,  continued  as  unimpaired  as  it  would  have 
done  bad  the  injunction  been  a  writ  of  error  only :  in 
Uhich  case  it  is  evident  (as  the  law  was  up  to  the  time 
of  the  act  of  Oeo.  ILJ  the  Plaintiffy-  after  the  determina* 
tion  tliereof,  would  have  been  entitled  to  satisfaction  out 
of  the  land,  even  though  another  subsequent  judgment 
creditor,  as  Ikvany  was  in  the  present  case,  had  caused 
ft  to  be  extended  and  delivered  by  an  intermediate  exe- 
cution.   Indeed  it  would  be  very  preposterous,  if  the 
JDefendant  should  have  it  in  his  power  by  procoring  oi* 
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not  procoring  a  writ  of  crrop  op    injanction^  to  give  ^P'^-  ^''^*" 
preference  to,  or  postpone  the  first  judgment  creditor  to  ^-^"^''^^^ 
a  second,  according  to  his  whim  or  caprifce  :  it  would 
open  a  wide  door  to  fraud,  and  In  a  great  measure  put 
all  creditors  in  the  power  of  a  debtor  who  was  not  able 
to  pay  all— lie  might  say  if  you  will  agree  to  allow  roe 
such  and  such  advantages,  ynu  shall  have  the  benefit  of 
your  judgtnentf  otherwise  you  shall  have  nothing  ;  1  will 
procure  a  writ  of  error,  or  injunction,  and  in  the  interim 
ronfesa  judgment  to  another,  or  suffer  him  to  obtain  judg- 
ment for  want  of  a  defence,  and  to  have  his  execution  sa« 
tisfied  out  of  the  property  I  have.    Were  the  law  so,  it 
would  9|>eak  in  contradictions  :  yonr  exi'cutiun  is  entitled 
to  preference,  but  tlie  Defendant  may  defi*at  you  of  that 
preference  if  he  pleases.    Again,  ft  would   be  In  many 
instances  to  put  it  in  the  power  of  the  officer,  to  give 
preference  to  whom  he  pleases,    if  in  this  case  the  She- 
riflT,  after  having  notice  of  thr  lien  of  BeWs  judgment, 
bad  desisted  from  selling  to  HiUf  then   BdPs  execution 
WfHild  have  had  the  preference,  and  would  have  been  sa* 
tisAed  after  the  dissolution  of  the  injunction ;  and  the 
Sheriff*  would  not  have  been  punishable  for  not  selling,  for 
he  mighr  have  returned  the  trutli  of  the  case,  that  tlie 
land  was  bonnd  by  a  prior  judgment :  but  if  he  pi*oceed6 
to  sell,  according  to  the  doctrine  insisted  on  for  the  De» 
fendaiit,  the  sale  is  good,  and  there  is  nothing  left  to  sa« 
lifify  the  judgment  of  BelTs  Administrators:  and  I  do 
not  know,  nor  do  I  believe  the  SherilTcan  be  made  an* 
swerable  to  B^U's  Administrators;  because  in  thr  case 
of  lands,  he  only  sells  such  right  as  the  Defendant  liatli,    (fi^) 
and  the  purchaser  takes  it  with  its  circumstances ;  that 
is  to  say,  in  the  present  case,  liable  to  such  prior  lien  aa 
BelPs  Administrators  had  on  it  by  means  of  tlieir  judg- 
ment :  so  either  way  the  Sheriff'  is  f^afe,  and  has  it  more- 
over in  bis  power,  according  lo  what  is  insisted  upon  for 
Defendant,  to  give  preference  to  t1?e  one  or  the  other  at 
his  election.     The  grounds  of  such   a  conclusion  cannot  ' 
be  solid.    There  is  no  rule  of  law  better  established  than 
this,  that  the  act  of  the  Defendant,  of  law,  or  of  the  ofBcer, 
shall  never  affect  or  diminish  the  rrght  of  a  third  person, 
the  PlainiiflT.     5  Sq^.  87.     1  Rep.  iO£.  a.  105.  b.  106.  b. 
So  that  it  is  clear,  neither  the  act  of  ttte  Defendant   in 
precaring  the  injunction,  nor  of  tKe  invv  in  permitting  it 
to  i^sue,  nor  of  the   Sheriff*  in  selling  the  land   lo  Hill 
when  he  did^  could  place  the  Plaintiffs,  with  rcspoct  to 
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Apr.  17^  |||^{|.  i\^^  i^  m,y  yg^Qjne  flitaation  than  if  4hese  several 
^"^^""^^"^^  acts  had  never  token  place :  and  if  those  acta  do  notrary 
this  case  from  common  cases,  I  think  we  are  warranted 
in  drawing  this  conclusiont  that  had  the  case  miw  berare 
the  court  occurred  before  the  act  of  Geo.  //.  the  Plaintiff's 
execution  though  last  issued  and'  executed,  would  iiave 
given  the  best  title  to  the  land  in  question.  This  brings 
us  to  the  act  of  Qeo*  IL  It  will  be  argued,  that  since  the 
IMWsing  of  that  act,  and  the  act  of  Assembly  of  1777*  c&. 
3*  sec  S9.  the  execution  upon  a  judgment,  is  hyfi^fom 
not  by  elegit ;  and  tliat  theJL/a.  against  lands,  operates 
precisely  in  the  same  manner  as  the  jl./a.  against  person 
nal  chattels ;  which  it  will  be  urged,  gives  a  preference 
to  the  first  vendee,  even  though  he .  purchase  under  an 
execution  of  a  later  .fudgment.  It  is  true,  the  case  of 
SmaUoomi  and  Buddnghanh  reported  in  8alk.  20.  in  L. 
JZajf*  and  other  books,  tends  that  way :  in  SaUceldf  the 
fxiort  are  represented  to  have  said,  at  common  law,  if  two 
writs  had  been  of  the  same  teste,  the  Sheriff  was  bound 
to  execute  that  fiis^  which  was  first  delivered  ;  by  tha 
same  reascm,  if  two  writs  of  Ji.  fa.  come  to  the  Sheriff  in 
one  day,  he  ought  to  execute  that  first  that  came  first  to 
kandt  for  lie  has  no  election  ;  and  in  this  case  tliere  is  a 
jpritM  and  po$teriu$  in  the  same  day,  in  consequence  tiia 
Sheriff  makes  himself  liable  for  executing  the  writ  first 
that  came^last.  Upon  this  case  I  would  beg  leave  to  ro« 
mark,  there  are  two  things  said  that  are  strongly  in  fa- 
vour of  the  Plaintiff— -he  ought  to  execute  that  first,  that 
first  came  to  hand  :  by  the  act  of  frauds  and  perjury  in 
England,  the  delivery  of  the  writ  to  the  Sheriff  created 
the  lien  on  the  gnods^— is  not  this  then  precisely  the  same 
(81)  thing  as  to  say,  the  execution  of  the  first  lien  shall  be 
first  satisfied,  else  why  execute  th/st  first,  that  first  came 
to  hand  {  The.  second  i8»  that  the  Sheriff  has  no  election 
—this  is  tantamount  to  sfyingy  tiiat  the  Sheriff  has  no 
power  by  acting  or  omitting  to  act,  to  give  preference  to 
which  he  pleases.  I  would  further  remark  upon  the  con- 
clusion, but  indeed  I  do  it  with  great  diffidence,  as  it  la 
a  conclusion  of  Lifrd  BiolVs — in  consequence  the  SberiflT 
makes  himself  liable,  &c  It  seems  to  be  repugnant  to 
the  two  former  branches  j  for  if  the  power  of  the  Sheriff 
extends  not  so  far  as  to  sell  under  which  he  pleases  first, 
but  he  ought  to  sell  under  the  execution  of  the  prior  lien, 
can  his  doing  that  which  be  ought  not  to  do,  validate  the 
transaction,  and  give  a  title  to  the  purchaser  who  knows 
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of  the  prior  lien,  and  consequently  of  the  wrong  doing  of  Apr.  1794^ 
the  Sheriff?    And  tliis  conclusion,  in  fact,  is  in  opposi-  "^^^"^^^^^ 
tlon  to  many  authorities — the  statute  of  frauds  In  Eng- 
laid  altered  tlie  common  law  which  gave  a  lien  from  the 
teste — that  act  giv)ss  it  only  from  the  delivery  of  the  writ' 
to  the  Sheriff.   It  is  laid  down  in  £  B.C.  M  it  in  L.  Raif. 
252.  tiiat  this  act  was  made  to  assist  a  purcliaser  in  mai*- 
ket  otert.    It  was  thought  hard,  that  a  bona  fide  purcha* 
ser  in  market  overt,  should  be  liable  to  a  seizure  of  the 
geodsy  only  because  there  was  an  unknown  execution,  of 
a  teste  prior  to  the  purchase;  therefore  the  act  makes 
the  binding  the  goods  to  relate  to  the  time  of  the  delivery 
of  the  writ,  not  to  the  time  of  the  teste  of  the  writ,  as  at 
the  common  law  ;  as  to  all  other  [lersons  the  common 
law  remains ;  that  is  to  say,   as  between  creditor  and 
debtor,  and  as  between  creditor  and  creditor,  ttieji.  fa, 
binds  from  the  teste  of  tiie  writ ;  and  in  Term  Rep.  f  31, 
7S2,  itfsAiirsf,  Justice,  says,  but  the  Legislature  saw  the 
inconvenience  and  haitlship  which  would  fall  upon  inno- 
omt  purchasers,  if  the  vendee  under  the  second  writ,werer 
liable  to  be  dispossessed  of  the  goods  which  he  bad  hmafide 
bought ;  and  therefore  they  guard  against  it  by  the  sta- 
tute of  frauds :  tliis,  ftays  he,  I  understand  was  the  sole 
object  of  the  act.    This  is  a  plain  declaration,  that  if  the 
statute  of  frauds  had  not  been  passed,  the  vendee  under 
the  second  J!. /a.  by  the  rule  of  the  common  law,  might 
have  been  dispossessed  by  the  vendee  under  the  Arst ; 
this  is  conformable  with  the  two  sentencas  I  ha^e  advert- 
ed to  in  tlie  case  of  Smallcomb  and  Buckinghomf  as  re- 
ported by  8alkdd,  though  in  direct  op{iosition  to  the  con- 
clusion of  that  case.  Justice  ^shurst  further  says,  ttie  act 
of  frauds  was  only  inl«'.ndi'd  to  protect  the  possession  of 
porl'basers  under  an  execution — how  was  this  effected  i — *    (S^) 
Not  by  Haying  that  a  vendee  under  an  execution  of  a  sub- 
sequent lien,  should  hold  against  the  vendee  under  an  ex* 
fcution  of  B  prior  Ken  $  but  by  removing  the  lien  itself, 
to  the  time  of  delivery  of  tl)e  writ  to  tlie  Sheriff,  an  act 
of  some  notoriety,  that  might  serve  to  give  notice   to 
pQrchaaers,  who  might  search  the  Sheriff's  office  be- 
fore they  purcha^  ;  but  as  well  since  that  act  as  be- 
fore in  England,  a  vendee  under  an  execution  of  a  subse- 
quent lien»  must  give  way  to  a  vendee  under  an  execu- 
tion of  a  prior  lien,  even  in  the  case  of  personal  chattels. 
For  proof  of  this  posrtion,  I  rely  upon  the  cases  last  cited; 
all  of  which  prove,  that  purchasers  in  markt^t  overt,  and 
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Apr.  1794.  under  executions  of  the  common  law,  were  liable  to  be 
^■^^"''^^^^  evicted  by  Hubsequent  purcliasers,  under  executions  of  a 
prior  teste ;  and  that  the  Parliament  relieved  them  of 
thiR  inconvenience  in  pai't*  by  saying  the  goods  of  a  debt« 
or  should  not  be  bound,  but  from  the  delivery  of  the  writ; 
the  consequence  of  which  will  be,  thAt  there  will  be  few- 
er persons  who  purchase  in  the  face  of  an  execution  of  a 
prior  lien  smce  that  act,  than  before ;  because  the  means 
of  obtaining  knowledge  of  this  priority,  is  rendered  more 
easy  by  the  act,  than  it  was  by  the  common  law  :  and  let 
it  be  further  remarked,  upon  the  case  of  amalkomb  and 
BuclAngham^  that  it  was  determined  with  much  hesitation, 
and  seeming  uncertainty ~In  Salkeld  it  is  subjoined,  that 
the  bearer  of  the  JL /a.  said  to  the  Sheriff,  he  was  not  in 
baste,  so  took  out  no  warrant,  nor  loft  any  fee ;  and  this 
inclined  the  opinion  of  the  court  oiore  strongly  against 
him.  This  leaves  it  in  doubt  u|ion  what  principle  tlie 
coui't  decided,,  whether  upon  what  they  took  to  be  the  rule 
of  law,  independent  of  the  fraud,  or  whether  upon  the 
circumstances  of  its  being  an  attempt,  on  the  part  of  the 
Plaintiff  to  protect  the  gtiods  against  tiie  second  execu- 
tion ;  or  whether  they  decided  upon  both  these  considcra- 
I  tions  jointly.  I  take  the  truth  to  be,  the  court  proceeded 
u|Km  the  principle  of  the  Plaintiff's  attempting  to  cover 
the  goods  by  means  of  his  execution,  and  so  prevent  tlic 
other  creditor  frnm  having  any  satisfaction  at  all,  even 
out  of  the  goods  which  would  have  remained  unexhausted 
by  his  execution.  This  is  a  circumstance  that  undoubted- 
ly ought,  and  by  all  the  authorities  would  have  postponed 
bim.  I  infer  this  to  have  been  the  ground  of  the  decision, 
not  only  because  it  is  so  intimated  by  S(dkdd%  but  a]»o 
because  in  a  re|Hirt  of  the  same  case,  5  Mo.  377,  Holt  is 
represented  to  sa>,  it  is  fit  the  law  sliould  be  settled — 
(83)  here  v^  as  an  honest  sale,  you  put  in  the  writ,  and  let  it  lie 
longer ;  then  conies  tlic  other  and  brings  the  writ  the 
same  day,  yet  saith  the  party  to  the  Sheriff,  you  may  let 
it  lie,  it  requires  -  no  haste,  &c.  This  report  plainly 
indicates  tiie  opinion  of  the  court  to  have  been  founded  in 
the  neglect  or  fraud  of  the  Plaintiff  in  the  first  execution. 
Tills  case,  therefore,  can  have  but  little,  if  any,  weight 
as  an  authority  in  one,  where  the  plaintiff  in  the  execu* 
tion  of  the  first  lien,  has  not  been  guilty  of  any  fraud  or 
neglfct;  and  supposing  the Ji.  fa.  against  lands,  is  now 
Himiii  the  sunic  tooti><,u  iii  hII  M\si)«*cts,  astlie^.ya,  against 
goods  and  cuaitels ;  ^et  u  does  nut  provo  that  the  vcude^e 
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under  the  ezecation  iHsoed  upon  the  secoact  jiidgm«nt»  liaa  Apr  xr94. 
prefereoco  to  tlie  \etidee  ttmici*  the  first    But  the  com*  ^•^"'•'^^^ 
aon  law  as  caiUiilistied  by  the  other  caHesy  tha,t  the  ven- 
dee ttttder  tlie  execolion  of  tiie  first,  will  have  the  prefer^ 
enre.     Vide  Comb.  193.    4  2%rm  Rep.  41S^  where  this  « 

point  is  established  by  tite  authority  uf  Molt  himaelF,  and 
the  opinicia  vindicateil  l»y  the  Judges  of  the  Kin^ji  Bench. 
l*his  supposition  iiowever  that  tUtJi.fa*  agaioHt  lands,  is 
in  ail  rc8|iects  liiie  theJt.jTa.  against  prntonaln,  though  we 
have  assumed  it  in  argooient  for  tiie  purpose  of  shewing 
that  tIte  Defendant  upon  the  strongest  ground  he  can 
take  must  give  way  to  the  FlainttfF— ^is  not  by  any  means 
tenable,  nor  founded  on  any  principle  of  law.     Lands 
are  still  bound  by  the  judgment  as  before  the  passing  the 
act  of  Geo*  II.  and  in  the  same  manner,  whether  they  be 
proceeded  against  hy  elegit,  ov  Ji.  fa.   under   the  act  of 
Geo,  IT-     The  ISih  EdwiL  1  c.  18.  that  gave  the  tlegiU 
because  it  was  enacted  fur  the  benefit  of  creditors,  and 
was  a  remedial  act,  was  construed  by  way  of  advancing 
the  remedy  and  furthering  the  security  of  creditors,  so 
(hat  tlie  elegit  subjected  lands  from  the  time  of  the  judg- 
ment rendered  ;  and  surely  a  subsequent  act,    intending 
to  benefit  creditors  in  a  still  greater  degree,  ought  to  be 
construed  by  such  rules  as  will  promote,  extend  and  en* 
large  the  advantages  of  creditors'— -to  consti*uc  it  so  as  Ut 
take  from  a  creditor  any  advantage  bo  had  before^  un- 
ies;3  there  be  express  words  fur  that  purpose  in  the  act 
itself,  would  offer  an  open  violence  to  the  designs  and 
views  of  the  Legislature,  to  the  spirit  of  the  act  itseli^ 
and  to  the  deductions  of  common  sense ;  which,  without 
auy  artificial  rules  of  construction,  would  always  sug- 
gest tlic  propriety  of  promoting,  rather  than  of  repressing 
die  intention  of  the  law-giver,  where  a  general  inti^ntioii 
was  manifest.    These  observations  apply  dire6;tly  to  the 
3t4  Geo.  IL  c.  7,  which  by  its  title  is  expressed  to  be^  and 
evidently  was  designed  to  give,  more  ample  security  to 
creditors  for  their  debts,  than  they  possesMi  under  th*    /^^^ 
actof  ld(A  jEdwd.  £     Our  act  of  1777  was  made  with     •     '^ 
tlie  same  view,  and  is  bottomed  on  tlie  same  principles 
as  the  act  of  6eo.  II.    They  are  both  in  pari  motma, 
and  to  the  same  eSbct  and  purpose  ;  and  as  we  apprehend^ 
arc  subject  to  the  same  rules  of  construction  :  and  as  there 
are  no  express  words  in  any  of  theseacts,signifying  any  iw- 
tent  of  the  Legislature  to  narrow  the  security  of  a  credU 
Tnr  in  any  instance*  or  to  restrict  the  lien  fae  had  before 
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Apr.a794.by  his  judgment,  to  the  time  of  issuing  the  executiotif  it 
would  be  abflurdf  and  coiitriidictory  to  all  rules  of  con«' 
structton,  to  say*  that  either  of  tliem  sliould  have  any 
such  operation,  inei'ely  because  by  tliem  SLji.fa.  against 
land  may  be  used,  as  well  as  the  elegitf  or  say,  instead* 
of  it.    It  iH  not  tlio  sound  of  a  word  tliat  can  make  sucli 
an  alteration  of  the  law.     In  a  part  so  material, such  an 
alteration  can  only  be  effected  by  the  express  words  of  an 
act  of  Parliamont,  or  by  a  souod  Interpretation,  collect* 
ing  tlie  intents  of  tlic  Legislature  in  things  not  expressed* 
from  what  they  have  expressed  on  things  similar,  and 
which  are  governable  by  the  same  reasons.  .  Construe* 
tivc  alterations  of  the  law,  in  its  material  parts,  are  not 
to.be  admitted  but  where  some  valuable  purpose  is  to  be 
effected,  of  more  importance  in  the  scale  of  justice  or 
policy  than  the  rule  to  be  altered— -but  what  valuable 
]nirpose  can  it  answer  to  change  the  law  in  the  mannei* 
they  contend  for  i     Is  there  any  just  reason,   why  the 
creditor  now,  should  not  have  as  much  security  for  his  • 
deb\  as  before  the  act  of  Geo.  H.  yet  if  tln^  lands  arc  to 
be  bound  from  the  teste  of  the  execution,  the   issuing   of 
whicti  may  be  delayed  by  various  means,  by  accidents, 
as  well  as  contrivances  of  the  Defendant,  tiie  creditor 
may  be  defeated  of  his  remedy  entirely  ?     Would  it  not 
havclx'cn  better  for  the  creditor  then,  that  the  old  law 
should   have   remained,  whereby  his  judgment  would 
make  him  sure  of  his  debt,  as  against  the  lands  of  the 
debtor,  than  to  he  subject  to  tlie  act  u[Geo,  11,  to  run  tho 
risk  of  the  total  loss  of  It  ?     If  thrir's  is  the  proper  con- 
struction, has  ntit  the  act  of  Geo.  IL  made  professedly" 
for  the  brnefir  of  tl»e  creditor,  by  receiving  such  a  con- 
struction, most  clearly  done  him  an  injury  I     If  the^./a. 
against  lands  under  this  act,  does  not  bind  as  from   the  ' 
time  of  the  judgment,  as  the  elegit  did,  but  only  from  the 
teste,  may  not  the  Defendant,  after  judgment,  in  every 
instaoce.  procure  an  injunction,  writ  of  cri*or,  certiorari, 
or  the  like,  and  cause  tlie  teste  of  the  execution,  when 
fiK*i"\     ptsriuitted  tti  issue,  to  be  subsequent  to   a  sale  mado  by 
^    •^     himself,  or  at  the  instance  of  another  creditor  in  the  mean 
time  i     Is  nut  tlte  security  he  had  before  by  means  of  his 
judgment  entirely  done  away,  and  all  this  by  a  construe* 
tion  of  tho  act  of  Geo.  II.  which  goes  upon  the  notion, 
that  bo  was  not  well  enough  provided  for  before,  and 
proposes  to  ameliorate  his  situation  7    May  not  tlio  Dc- 
fendaift  susjiend  tlie  execution  by  some  of  the  means  be- 
fore  mentioned^  or  contract  debts  aiterwardsy  and  by  a 


confession  of  jitdgment  prcfef  fhw  ex  post  facto  creditor,  Apr  ir94 
to  the  creditor  bjr  jtidgtiK^nt  should  siich  a  constructi^tn  '^•^^^^"'"^^ 
prcyail  i  From  this  view  of  iliiti.s^s,  I  cannot  bot  ho 
firmly  persuaded,  that  it  is  diainetrically  opposite  to  chti 
spirit  and  meanings  of  llie  act  of  Oeo,  O.  and  of  our  act 
of  1777*,  to  say,  they  have  operated  a  change  so  detri- 
mentat  to  the  creditor,  as  that  lands  sholiid  he  boniMl, 
not  from  judgment  rendered,  but  from  the  timo  of  ttie 
teste  of  tiie  execution  only. 

I  cannot  but  believe  that  InndR  are  yet  liable,  as  they 
^ere  before  the  passing  these  nets,  from  the  time  of  the 
judgment.  This  is  the  conclusion  I  infer  from  considoi'- 
ing  the  case  as  detached  from  any  exprcsH  pro\'isions  in 
th&act,  and  upon  the  supposition  that  there  art*  none 
snch  ;  but  it  seems  to  me  (he  words  of  the  act  of  Geo.  II, 
are  clear  to  shew,  tliat  lands  are  liable  as  from  the  lime 
of  the  judgment.  Speaking  of  the  manner  in  which 
lands  shall  be  liable,  it  says,  '^shai^  be  liable  as  a^cts 
for  the  sattisfftction  thereof,  in  like  manner  as  real  estates 
are  by  the  law  of  England  liable  to  the  satisfaction  of 
debts,  due  by  bond  ot^other  specialty  ;"  it  then  proceeds 
to  direct  that  the  lands  may  be  sold — ^Tliese  words  pro* 
duce  this  question.  How  are  land^  liable  in  England  to 
the  satisfaction  of  debts  due  by  bond  or  other  H|>ecialty  ?' 
The  indisputable  answer  is,  iliey  arp  liable  in  England, 
and  by  the  law'of  England,  from  the  time  of  the  judg- 
ment rendered  against  the  obligor  himself;  and  from  the 
time  of  the  salt  cortimeiiced  against  tire  heir,  "wlien  in  his 
bands  by  descent :  and  in  eitliei*  case  are  (mund  to  that 
creditor  wlm  first  obtains  his  lien  upon  them,  in  prefer-'  • 

cHce  to,  and  to  the  exclusion  of,  Qscvy  other  creditoi* 
whatsoever,  unri!  his  det>t.be  saiisfied — are  they  not  then 
by  the  exiiress  words  of  the  act,  liable  here  in  the  same 
manner?  These'  words  after  asccHaintng  ttie  extent 
of  (he  liability  of  lands,  have  continued  that  liability,  in 
terms  as  explicit  as  the  hinguage  can  (urnisb,  as  it  wasi 
before;  and  hath  declared,  ihut  though  they  are  to  be 
sold  by  tiji.fa.  yet  they  are  (o  be  Hahlc  m  in  England, 
at  the.time  of  passing  this  art,  in  tlie  same  manner  as  if 
the  process  hail  never  been  changtMl.  As  far  as  I  can  \^  J 
learn,  the.  opinion  of  the  hiwyofs  of  ihi's  country  have 
always  (>een,  that  lainis  are  liable  from  the  time  of  tlie 
judgment,  as  weM  between  creditor  and^crcditor,  as  be- 
tween ciTditor  and  debtor  :  anil  there  is  an  act  of  our 
Legislature,  lately  pa^^sed,  \\i\\rU  sluews  that  thejf.  fa. 
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biod  like  Uie  chattel  fi.  fa.  {ff^m  the  teste  only  ;  for  if 
the  JI«  fa.  intrcMlttced   by   this  act   tonic  Nfioti    itself 
the  pro|»erties  nf  tlie  chattel  fi.  fa.  it  does  so  thriHigii- 
otit   and   in  every  inHlnnce,  not  in  some    only  ;  aiid 
of  course  if  there  can  be  an  instance  Hhewn*  where  it 
binds  as  tlie  degit  did*  the  inference  will  be,  that  it  binds 
in  that  manner  and  t(»  that  dcf;ree,  because  the  act  of 
*     Geo*  XT.  has  not  altered  the  liability  of  the  land,  or  tlie 
lien  of  tlic  judgment  from  wlial  it   n  as— -now  can  any 
such  instance  be  shewn  i     It  is  well  known,  and   will 
•  not  be  disputed,  that  at  the  time  the  act  of  Geo.  was  pass- 
ed in  EnglamI,  if  a  judgment  wan  obtained   against   an 
bvir  for  the  debt  of  his  ancestor,  the  land  he  had  at  tlie 
time  of  tlie  original  writ  purchased,  was  liable:  that  is 
to  say*  the  lands  were  bound  from  tlie  issuing  of  the  ori* 
gtnnl  writ ;  and  when  the  degU  went  against   tlie  heir, 
the  SheriflT  might  seize  the  lands  the  heir  had  at  the  time 
of  issuing  the  original  writ*     Wdod*s  Inst  630,  and  many 
otiicr  books.     But  in  England  as  well  as  in  this  coiintryp 
if  the  heir  aliened  befot*e  the  action  bt*ought,  there  was 
110  rcinedy*»-now,  by  our  act  of  1789*  eft.  Sd  sec.  3.  if  tlie 
lieir  aliens  before  action  brought,  he  shall  be  liable  for 
the  value;  and  says  nothing  at  all  of  his  alienation  after 
the  action  brought.    Suppose   then  the  heir  aliens  after 
th^  action  brought ;  if  the  JL/ff.  binds  fi*om  tlie  teste  of 
tiie  writ  only,  tlie  land  cannot  be  affected  by  it ;  and  this 
absurdly  will  fidlow^  that  he  who  aliens  bef(>i*e  actioiH 
and  without  knowledge  |ierbaps  of  an  action  intended^ 
>«ill  be  liable,  when  he  who  aliens  after  a  writ  taken  out 
against  him,  and  served  upon  himt  will  not  be  liable  at 
all.    What  reason  can  be  assigned  for  the  LegisJaturf^s 
omitting  to  make  any  provision  in  this  clause  for  the 
caae  of  alienation  after  action  brought  i    Clearly  none 
other  than  this— that  by  the  law  already  in  being,  tlie 
lands  were  liable  to  execution,  tliat  tlie  heir  had  on  the 
day  of  the  writ  purchased  ;  and  tlierefiire  there  was  no 
necessity  to  s|iy  any  thing  about  tlie  case  of  alienation 
after    action    brought.      But    if   the  fi.    fa.    against 
lands  binds  only  from  the  teste  of  the  writ,  lands  aliened 
after  action,  and  even  after  judgment  are  not  liable.-*. 
This  I  think  is  one  instance  to  prove,  that  the  fi.  fa.  a* 
(if)    gainst  landSf  has  a  relation  to  a  time  prior  to  the  teste  of 
the  writ,    1  will  now  cite  another—it  is  by  the  same  sta* 
tute  which  introduces  the  degit,  and  by  the  constroctien 
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ttlKHi  itf  iliat  lands  are  boond  frcnii  the  limo  of  the  ack-  ^P*"*  ^^^ 
aowledgemm  t  of  a  rcco^ajntzance  in  court— •*  Whence  a  dcfet  ""^"^^"^^ 
shftH  he  rocovei-ed  or  acknowtedgcd  in  the  Kirif^d  rnarty  or 
ihoiagea  adjudged,  it  shall  be  in  Hie  election,"  &c.  ifthe^ 
/(kissuea  upon  a  rorfcf trd  recoje^nisante,  and  tlie  lands  have 
been  siicned  after  the  recognition  and  befoiT  the  issuing 
the^/iu  tbe  lands  niteheil  are  liable — It  is  ho  generally 
understood  ^  were  it  not  so,  the  renignizances  vve  take 
dsily  for  tbe  appearance  of  peiiRons  indicteil,  would  be  of* 
little  effect.    The  process  upon   them  in  a  set.  /a.-— no 
bail  is  given~->tbe  parties  bound  may  sell  at  any  tinicho* 
fore  the  J!,  fa,  issued,  and  depart— is  not  this  an  evil  of 
great  magnitude  ?     Shall  >ve  introduce  sudi  an  one  by 
construction  i    Alt  persons  are  dischargeable  fn>ro  pri* 
son  ofion  recognizance  given   with  suretien,  unless  for 
capital  offences.     May  not  the  greatest  oflTenders  es» 
cape  the  stroke  of  public  justice,  which  their  demerits 
nay  have  subjected  them  to,  if  the  construction  contend* 
ed  for  takes  place-— If  the/,  fa.  against  lands,  like  that 
against  the  persimal  estate,  binds  only  from  tlie  teste ?-^ 
I  think  this  is  another  instance  where  it  wtH  be  acknow* 
kdj^,  theji^/o.  against  lands  affects  them,  and  attaches 
upon  them  as  fi*om  a  time  prior  to  tlic  teste :  and  if  it 
does  so  in  these  instances  ^by  not  in  ail?     If  the  law 
in  these  instances  remains  the  same  as  before  the  act 
of  6ai»  17.  and   notwithstanding  the  writ  of    e:2^ectt« 
tbn  is  tkfi.fu.  why  does  it  not  remain  the  same   in  tho 
case  of  a  jiKlgment  recovered  for  debt  or  damages  in 
csmmon  cases  i    How  comes  it  that  tho  act  of  6feo.  U. 
operates  partially,  changing  the  construction  of  the  act 
of  19  Edwd.  L  as  to  some  cases,  aitd  not  as  to  others; 
when  before  the  act  of  Geo.  IL  the  words  of  13  Edivd.  L 
extended  to  all  tliese  cases  alike  i    Do  not  these  consi- 
derations warrant  us  in  saying,  that  the/,  fa,  against 
lands,  introdticed  by  the  act  of  Oeo.  IL  has  relation  to 
a  time  priar  to  its  teste  i  Do  they  not  pi*ovo  iheji.fa,  a* 
gainst  lands,  and  iheJLfum  against  personals  to  be  esscn* 
tially  dtflSerent  in  their  nature  and  effects  i    I  shall  take 
Uie  liberty  therefore,  until  better  luformpd,  to  l)elieve 
that  lands  in  this  country  are  liable  upon  vkfi^fcu  against 
landsf  in  the  same  manner  as  they  were  iiabie  by  the  law 
of  England  bef«)re  the  passing  the  act  uXGeo.IL  namely, 
from  the  time  of  the  judgment  rendered :  and  that  the 
judgment  creditor  here  hath  the  sutae  advantage,  as  he     (8ll) 
had  by  the  law  of  England^  when  that  act  was  passed  * 
ftat  is  to  say,  to  have  satisfaction  otit  of  the  lands  for  his 
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or  judgment :  and  that  ho  cannot  be  deprived  of  this  be-' 
nefit  by  the  cxectrting  a  writ  of  execution  upon  such 
subsequent  jiKlj^ment.  But  let  it  be  admitted  that  tbe^. 
fa.  against  lands  bath  the  same  o|ieration  as  the^./ii.  a- 
gainst  peraonals  ;  yet  still  the  Defendant  in  the  present 
case,  purchased,  icnowingofthe  prior  lien  ofthe  PFnintiff's 
claim  upon  the  land  ;  and  weighing  his  case  in  tiie  scale  of 
reason  and  impartiality,  it  comes  plainly  tfi  this^^that 
he  wIk>  hath  plunged  himself  into  this  dilemma,  that  ei- 
ther be  or  another 'must  sufler,  when  by  forbearing  to 
act,  such  dilemma  would  have  been  avoided  without  the 
sacrifice  of  any  privilege,  ought  rather  to  take  the  coti* 
sequence  of  bis  own  imprudence,  than  to  throw  a  loss 
upon  one  who  in  every  respect  liath  been  entirely  in- 
nocent, and  wlio  at  tlils  moment  is  exposed  to  the  dan- 
ger of  suflering,  by  the  perverseness  of  the  Defendant, 
who  had  full  wurning  that  what  be  was  about  to  do, 
would  produce  tl>e  consequences  that  have  followctl. 

Davie^  for  the  Defendant — The  Defendant  has  set  up 
two  distinct  titles  to  the  premises  ciaimed  by  the  Plain* 
ttflT,  either  of  which  ought  to  avail  him  as  a  defence  in 
Uiis  case. 

The  1st,  by  the  |mrchase  and  conveyance  from  James 
Masseg^  the  92d  of  June,  1784,  who  had  purchased  the 
land  from  Wiiliam  Masstyj  2d  of  July,  1782,  as  ap|)ca*rs 
by  a  deed  of  bargain  and  sale,  executed  of  that  date.-*-* 
The  second  title  under  the  purchase  at  the  sale  made  by 
tlie  Sheriff  on  Beoanifs  execution,  2£d  September,  1784 
«-^nd  as  a  vmmber  of  objections  have  been  made  to 
the  second  in  o]>ening  the  cause^  I  will  proceed  to  exa- 
mine that  first. 

Bevany's  suit  was  an  action  of  debt,  and  the  writ  be- 
came returnable  to  the  June  sessions,  1783,  when  a  judg- 
ment by  default  was  taken,  and  an  enquiry  ordci*ed  as 
to  the  value :  at  the  same  seiisians  the  administrators  of 
Bdl  obtained  their  judgment,  and  the  Counsel  for  llio 
Plaintiff  has  concluded,  that  Devany^s  judgment   was 
barely  interlocutory ;  that  tfiis  being  a  final  judgment, 
became  a  preferable  lien  upon  the  lands,  and  that  tUey 
were  exclusively  bound  fm*  its  satisfaction.    This  con- 
clusion, however,  is  questionable  by  tlie  act  of  Assembly, 
usually  called  the  Court  LaWf  sec  54.    **  The   Defend- 
ant shall  appear  and  plead  or  demur  >)vithin  the  first  three 
days  ofthe  term  to  which  tlie  writ  shall   be  returnable^ 
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otberwjse  the  Plaintiif  may  havo  judgment  by  ciefault^-Apr.  17H^ 
whicb  in  actions  of  debt  shall  he  finals  unleaa  when  daiua*  "^^^^^"^^^ 
ges  are  saggeated  on-  the  roll.'*    This  case,  being  an  ac** 
tiAii  of  debt  Tor  5,000/6.  of  tobacco,  is  not  witliin  the  ex-     (89) 
osptioa  stated  in  the  act««^no  damages  arp  in  auch  cases 
ct«r  ^  soggested  on  the  roll/'  and  the  jiidgmeat  is  there- 
fore final,  accoi^ing  to  the  law  and   iiraetice  of  tlie 
court. 

These  judgmcnta  are  called  '^  final  jadgments''  also  in 
(be  224tb  section,  which  authorises  an  enquiry  as  to  Uie 
value  the  same  term.  The  same  doctrine  is  beld  in  3d 
Mack,  39r,  whej*e  it  is  expressly  laid  down,  that  when  a 
judj^meiit  is  taken  by  default,  by  confession,  or  cognaroit 
ocfianem,  or  by  turn  sitfii  iii/ormnh/s,  which  is  a  8|iccies 
ofjudgment  by  default  in  action!^,  where  the  specific 
thing  sued  for  is  rrcovercd,  as  in  actions*  of  debt,  the 
judgment  is  ahsolutely  complete.  He  admitted  that 
where  tlie  aciiim  sounds  in  damages,  or  damages  in 
an  action  of  di'bt  are  suggsestcd  on  the  roll,  the  Judgment 
cannot  be  deemed  final  until  a  writ  of  enquiry  is  executed; 
and  that  the  lien,  ifany,  then  commences  on  the  judgment 
being  given  thereon;  but  that  the  judgment  in  Detmniy^s 
ca^  was  absolute  and  final :  and  if  lands  are  bound  from 
the  time  that  judgment  is  signed  as  awarded,  then  the 
lands  of  JlfoJsejf  were  hound  by  the  judgment  of  Iteva«y, 
as  well  as  by  the  judgment  of  BeWs  administrators. — 
He  also  said  that  if  Atassey  had  died  between  tiie  session 
of  June  and  September,  the  action  of  Devany  would  not 
have  abatetl,  owing  to  the  nature  and  ctTect  of  the  judg- 
tnent:  that  this  point  had  oUimi  been  determined,  and 
UiMJU  tlie  ptinciple  that  such  a  judgment  was  in  its  na- 
ture final  and  conclusive  as  to  the  PlainfifT's  demand. 

As  to  the  doctrine  that  lands  arc  bouud  from  tiie  time 
of  the  judgment — he  said,  he  admitted  in  the  fullest  man- 
*  ner,  that  the  law  had  been  so  settled  in  England  e?er 
since  the  statute  of  the  13th  Edwd.  L  in  all  cases  wheiis  ^ 
the  party  touk  out  an  elegiU  the  only  execution  which  in 
that  country  afiected  the  lands  of  the  debtor :  but  whe- 
thertlte  lands  are  also  bound  inthia  country,  whenaatis« 
faction  is  levied  by  a  ^. /a.  deserves  soaae  consideration 
-«-and  we  contend  they  are  noL       t 

1st.  He  observed  that  by  the  common  law,  ^o  goods 
and  chattels  of  the  debtor,  and  the  annual  profits  of  his 
laud,  were  alone  liable  to  execiitton,  a  few  cases  exce|it- 
^'d— as  a  judgment  at  the  suit  of  tha  King  or  an  aetian' 
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Apr.  ir94.  of  dd^t  ii);ain9t  an  beir ;  &  the  lands  were  not  liable^  /^nne- 
rally  speaking,  until  the  statute  of  13th  Edw.Lff^ve  the 
writ,  since  called  an  elegit*    Tlie  doctrine  oF  lands  being 
bound  Trom  thetimeof  tbejudgment»  mo^t  then  arise  either 
from  tlie  letter  and  direct  ofieration  of  this  statute,  or 
the  construction  which  the  English  Judges  have  thought 
/go)     proper  to  put  on  it.    Tbe  statute  is  very  short,  in  these 
words-«-*^  Thai  when  a  debt  shall  be  reco\'ered  or  ack- 
nowledged in  the  King's  courU  or  damages  adjudged,  it 
shall  k»  hereafter  in  the  election  of  him   who  sues  for 
such  debt  or  damages,  to  sue  out  a  writ,  that  the  SheriflT 
shall  cause  to  be  made  of  the  lands  and  ciiattels  of  tbe 
debtor;  or  that  the  ShcnflT shall  doltVer  to  him  all  the 
diattels  of  the  debtor,  excepting  oxen  and  beasits  of  this 
plough*  and  the  half  of  his  land,  until  the  debt  shall  be 
levied  by  a  reasonable  appraisement  and  extent,"  &c. — 
In  this  laconic  statute,  there  is  not  one   word  cnactin,^ 
that  the  lands  shall  be  bound  from  tfie  time  of  the  judg- 
ment rendered  ;  nor  in  that  part  of  the  act  directory  tii 
the  Sheriff,  is  there  any  expression  used  from  which  suclt 
a  doctrine  can  be  reasonably  inferred.    It  is  therefore 
apparent,  that  tfie  Judges  in  England,  added  tliis  coii> 
struction  to  advance  tlie  remedy  given  by  the  writ  cailcil 
an  elegiU    Neither  the  statute,  nor  this  extraordinary 
construction  of  tlie  Judges,  altered  the  nature  or  opera- 
tion of  tlie  judgment-^the  judgment  remained   |irccisel y 
tlie  same  as  liefore  the  statute  was  passed,  but  tlie  statute 
ga\e  a  new  execution  or  remedy :  and  the  choice  of  this 
statute  writ  gave  the  PiaintiflTa  lien  upon  the  lands  from 
the  time  of  the  judgment  rendered,  according  to  the  con- 
struction of  the  courts. — ^Thus,  it  was  not  the  rendering 
of  the  judgment  timt  bound  the  lands,  but  the  suing  out 
this  new  writ,  and  making  the  cntry-^uod  elegit  sibi 
executiononem  fieri  i^mnibm  catallis  et  laedietate  term  ; 
and  it  the  party  had  made  his  election  to  sue  outa^./a. 
or  a  capias  ad  saHsfadenduntt  the  lands  would  have  been, 
in  all  respects,  precisely  situated  as  if  the  statute  of  the 
IStli  Edw.  L  had  never  been  passed— saying,  it   was 
tlierf^.i'ore  clear,  that  it  was  not  the  rendering  the  judg- 
ment, but  electioo  of  tiie  remedy  given  by  this  particular 
statute,  which  created  the  lien  upon  the  lands.     The  haw 
being  thus  correctly  stated  as  it  stands  in  England  under 
the  13th  Bdm*  I  it  was  now  necessary  to  examine  the 
history  and  ductrine  of  executions  in  this  country— -The 
eommon  law  chattel  writ  o(fi.fa.  was  aatborisetl  to  is- 
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8oe  aj^inst  lands  ami  teneriH'ritn,  by  the  statute  of  5tii  ^Pi**  l''^^- 
BethtL  enacting  expi^ssly,  that  lands  and  otiirr  real  eg-  ^^^"^^""^^ 
tate  should  he  subject  to  the  same  process*  and  sold  in 
the  same  manner  aH  persfinal  estates.    In  the  year  IT??, 
%n  act  of  Assembly  was  passed*  enacting  that  all  pi*«ice<)a 
wliicfa  issued  heretofore  against  goods  and  chattels^  lamis     (91) 
and  tenements*  or  against  goods  and  chattels  only,  should 
titereafter  issue  against  goods  and  chattels,  landn  and 
tenements ;  only  directing  that  the  Sheriff  should  levy 
on  the  goods  ai*d  chattels  in  the  first  instance^  and  if 
there  was  not  suflicient  to  satisfy  the  execution,  it   was 
then  his  duty  to  levy  also  uptiu  the  landrt  :  so  that  ever^  . 
Bisce  the  year  1732,  tlie  writ  of^.  fa.  has  issued  in 
NftrtliCaroIina  against  lands  and  tenements  as  well  as 
goods  and  chattels-^the  art  of  Geo.  IL  declaring  they 
fihoald  be  subject  to  the  same  proceedings  and   process^ 
and  be  sold  in  the  same  manner  as  personal  estate.     It  is 
therefore  only  necessat*y  to  ascertain  in  what  manner  pro- 
perty is  bfiund  by  awarding  aji  fa.    This  v^rit  stands 
upon  the  same  fo'iting  in  this  country,  that  it  did  in  Eng* 
land  before   the  2V^h  Cha»  IL  tlierefoi-e  the  profierty   oF 
the  debtor  is  bound  from  the  teste  of  ihe   writ.     2  Bac. 
352.    8alk.  3^2.     8  Co.  ?l.     b  is  unnecessary  to  mul- 
tiply authorities  on  Ihis  point.     If  a  FiaintiflT  should  sue 
out  a  capias  ad  satisf.  the  goods  of  the  debtor  are  not  in 
any  manner  bound  ;  but  if  ixfi.fa.  is  awardt^,  then  the 
gmids  are  bound  from  the  teste  of  that  writ,  although  ic 
.^boald  not.be  delivered  to  tUe  Sheriff  for  months  after* 
wards— so,  in  like  manner  in  EujB:land,  if  the   Plaintiff 
ciiose  an  €^^^  the  lands  were  bound /rom  the  time   the 
jsdgment  wns  rendered--*not  fry  the  judgment,  but  /rpm 
tbc  time  the  judgment  was  entered.     The  fi^fa.  has  a  re* 
trospective  uiicration  to  the  ^inte  of  the  te^ie  of  the  writ^ 
^elegit  to  the  time  of  rendering  the  judgment.    The 
law  tlien  is  clear  the^. /a.  can  only   operate  upon  the 
property  of  the  debtor  from  the  te^te  of  ihe  writ.    There 
is  no  act  of  Assembly  which  alters  this  plain  and  posi« 
ttte  law,  nor  any  determination  even  of  the  most  loose 
authority,  ^hich  suppiirts  the  doctrine  advanced  by  tint 
Counsel  tor  the  Plaintiff,     Thousands  of  aothurities  may 
keeasiJy  cited,  supporting  the  constinictionof  the  statute 
of  JBdv.  L  as  it  respects  the  ekj^f,  but  not  one  can  be 
prsducedf  even  in  this  country  which  transfers  the  quail* 
ty  of  retrospective  operation  of  the  tlegit  to  the  writ  of 
A/o*    The  Ji. /a,  issued  in  itevany's  jadgtittnl  from 

14 
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Apr.  I794w March  flPBsaions,  ITM^  and  wan  levied  upon  fliA  premises 

^'^^^^'"'^^  in  question  ;  at  the  sale  the  Defendant  became  the  jnir- 

cliaser  n(  the  right  of  WiUiam  Misiey^  and  the  Sheriff 

fonveyed  accordingly.  The  J!. /a.  under  which  tite  leniior 

of  (he  PlaintlflTpurchasedy  bears  teste  the  18th  May«17d9— 

if  therefore  it  is  the  prior  teste  that  gives  the  execution  a 

preferable  lien  uponthe  property,  the  lands  inqiiestion  could 

y^    not  be  affected  by  the  execution  issued  upon  BdPs  jude- 

ment  There  is  also  another  objection  t(»  the  PlaintifTs  titlo 

fQ9^    ^  derived  under  this  sale — If  the  executioti  issued  on  the 

^    ^    judgment  obtained  by  BeWs  administrators,  had  actually 

borne  teste  before  that  of  I>rvany»&  had  even  been  delivered 

first  to  the  SheriR  ;  yet,  if  the  ShertfT  executed  Devany^s 

writ  firsts  tlie  second  levying  and  sale  would  be  void  ; 

and  the  vendee  under  the  fit-st,  or  Devany^s  sale,  would 

keep  the  land.    £  Bac  356.     Carth.  4\ 9,  4Z0.     I  Salk. 

920.    The  reasons  Ufion  which  tliis  law  is  grounded,  are 

evident.    The  degit  never  altered  the  property,  but  the 

JJ./a.  transfers  the  whole  property  to  the  vendee — and 

no  man  would  be  safe  under  a  SherifPs  sale,  If  a  contra* 

ry  doctrine  should  prevail ;  and  policy  and  justice  arc 

concerned  in  quieting  the  purchaser  under  a  sale  mado 

by  execution. 

It  is  also  to  be  observed,  that  in  England,  when  lands 
are  delivered  by  degit,  upon  the  reversal  of  the  judgment 
by  a  writ  of  error,  ttie  lands  themselves  are  restored  to 
the  Defendant :  but  this  can  never  be  the  case  when  a 
sale  is  made  by  virtue  of  a^. /a.  then  the  money  only 
can  be  restored— and  such  in  the  judgment  of  the  conrt« 
The  execution  was  valid  at  the  time,  and  the  property  is 
completely  changed  and  ti'annferred.  There  is  nothing 
in  tlie  origin,  operation,  or  consequences  of  the  elegit, 
that  can  be  assimilated  in  any  manner  to  the  old  com- 
mon law  writ  of  Ji,  fa.  Z  Bac  sro,  8  Co.  f9,  143.  Cro. 
Jac.  S46*    Cro.  Elics.  278. 

He  then  concluded  that  the  title  of  the  Defendant  was 
good,  made  under  the  sale  on  Devany/'s  execution,  in  both 
points,  whether  it  depended  on  the  teste  of  the  writy  or 
the  priority  of  levying  and  sale. 

^  He  then  proceeded  to  state,  what  he  called,  the  first 
title  of  the  Defendant,  derived  under  the  purchase  froon 
JaiMS  J^fo^ey— observing  that  as  to  the  points,  tiiat  vo«> 
luntary  or  fraudulent  conveyances  are  void  as  to  credi- 
.  tor8>  and  that  executions  may  be  postponed  by  fraud—* 
these  were  general  poaitions  which  no  man  wotild  qties- 
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tidiH-and  made  6ome  lengthy  remarks  on  the  feRthnony  ^P'«  ^794* 
brought  forward  c»ii  the  other  f^ide  to  impeach  the  con-  '^'^^^^'^^ 
Tejttfice  from  ,¥fiUiam  t<>  James  Massey^  on  the  ground 
of  frandy  and  concluded  for  the  Defendant. 

In  reply  it  wan  HRid — ^The  judj^ment  by  default  does 
not  bind  the  land— because  In  reality  these  inteiiocutory 
avards  are  nnt  judgments,  but  something  done  by  tlio 
coart  towards  putting  the  cause  in  a  condition  for  Judg* 
ment.    This  appears  by  the  1 1  Bep.  40,  o.   where  these 
prorcedings  are  said  to  bo  but  awards  of  the  court  and 
not  definitive ;  and  such  proceedings  cannot  be  pleaded  by 
an  executor  as  judgments  agaiuNt  his  testator.     1  8alk.     (95) 
48,599.    ^M'els.M.  1053.     And  at  common  law,  by 
tbe  death  of  the  Defendant  the  whole  suit  would  have  a* 
bated — unless  there  had  been  a  final  judgment,  the  suit 
in  sucb^  circumstances  may  be  discontinued,  the  Plaintifi* 
Bay  be  nonsuited,  and  no  writ  of  error  will  lie  upon  such 
award  of  tbe  court ;  because  judgment  ^ion  sit  redditum, 
which  the  writ  of  ernir  requires.     11  Bep"  38.  ft.  40.— « 
The  words  of  the  act  introducing  the  elegit,  are  si  damna 
oijudicata^  sit  in  deetume^  ^c    Now,  the  entry  of  a 
judgment  by  default  is  in  this  manner — *'  Because  it  ap- 
pears to  the  court  that  the  Plaintifi*  ought  to  recover^ 
therefore,''  &c.    It  cannot  be  said  upon  tliis  entry  that 
damages  are  recovered.    The  entry  of  the  final  judgment 
is,  that  the  FlaintifT  do  recover,  &c.  and  then,  and  not 
f    before,  damages  are  adjudged  :  and  it  is  in  the  election 
of  the  PlaintiflT  to  take  out*  his  writ  of  elegit,  and  charge 
the  landsy  and  then,  and  not  before,  are  they  bound.--* 
4iU  P.  KJ'B.  S80.    5  BL  Com.  398.  shew  the  manner  of 
entering  these  defaolts— The  writ  of  elegit  speaking  of 
tie  lands  to  be  seized  and  extended,  describes  the  lands 
he  had  die  quo  redditum  fuit  jtididum  ;  and  Morg.  PL 
341, 545.  and  11  Bep.  40,  38.  b  explains  redditum  sit,  io 
be  intended  of  a  final  judgment.     If  a  nuit  in  the  circum- 
stances of  Devany^s  in  June  term,  1783,  could   not  have 
abated  by  death»  what  would  have  been  the  situation  of 
tbe  Plaintifl^— he  could  not  proceed  by  sd.  fa.  to  make 
new  parties-**thia  was  a  proceeding  introduced  by  a  late 
statute.     He  would  at  the  common  law  tlien  be  so  cir* 
omstancedt  that  he  could  neither  proceed  and  get  judg- 
ment for  want  of  a  Defendant,  nor  be  dismissed  the  court 
by  an  abatement  of  the  suit,  and  he  most  have  lost  the 
benefit  of  his  tobacco  bond  forever.     It  was  not  from  the 
aiere  circnmstance  of  tbe  act's  introducing  the  elegit, 
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Apr.  1794  that  tlie  lands  "svere  bnuiid«->vhy  shonld  this  or  any  othlt 
Nti^v"^  circumstance,  independent  of  reason  and   propriety,  af<*. 
feet  any  thing  ?  Tlie  land  was  conatrued  to  be  aOected  bjr 
the  judgment*  the  better  to  ans^iver  theHpirit  of  tlie  act^ 
uhich  was  made  for  the  benefit  of  creditonv— it  was  a 
construction  m^de  to  eonforro  to  the  uill  of  the  Legisla* 
ture,    in    a    thing    they     had    nmitietl    to   express-** 
^hich  will,  the  Judges  discovered  from  the  occasion  and 
the  reason  of  introducing  the  art,  and  from   the  provi« 
sions  of  it  in  cases  expressed  by  the  Legislature.     It  is 
true  the  Legislature,  by  the  act  of  Geo.  IL  did  mean  to 
put  lands  in  the  situation  of  personal  estate,  with  respect 
to  execution  ;  but  it  was  in  one  particular  only,  and   in 
no  other— to-irit :  to  make  them  transferable  forever  to 
a  purchaser,  by  the  sale  and  deed  of  the  Sheriff*     It  did 
(94)     not  intend  (o  alter  the  legal  properties  of  land,  nor  tlie 
•    measure  of  their  liability  to  judgments.    The  lien  upon 
lands  by  judgment  remains  the  same  as  before.     There 
is  no  ground  for  saying  tho  Parliametit  intended  a  bene* 
fit  both  to  ci*editor  and  debtor.     Does  the  act  intimate 
that  the  debtor  laboured  under  any  inconvenience  i  Does 
it  not  solely  respect  the  better  security  of  creditors  ?— 
It  can  easily  he  shewn,  thnt  thr^«/a.  agaioftt  lands  hath 
many  of  the  qualities  of  the  elegit — it  affiTts  landn  in  the 
hands  of  the  heir  from  the  time  of  the  commencement  of 
the  suit  against  him — ^this  is  proven  by  the  act  of  17811 
'— so  does  the  elegit — and  so  df>es  not  any  chattel  writ  of 
fi.Ja* — when  a  recognizance  is  given  to  the  state  and  for* 
feited,  the  fi*Ja.  issuer,  and  it  afR>ctb  the  landn  the  re*' 
cognizer  had  tlie  day  of  the  recognition  made,  according 
to  the  words  of  it :  hei*e  tbe^.  /a.  like  the  degiU  re* 
lates  to  a  time  long  prior  to  its  teste,  which  a  chattel 
writ  orjS./a.  ever  did.    And  there  has  been,  as  1  an*  in* 
formed,  a  decision  in  the  court  of  ,Mbf^ii«,*that  lands 
sold  under  a^/fi.  shall  be  restored  upon  the  reversal  of 
a  judgment— I  tiiink  it  was  in  the  case  of  IFAitfrrecwt— If 
this  be  correect,  then  it  is  another  instance  where  the^ 
fa.  against  lands  has  the  quality  olvin  elegit.    It  is  true» 
many  authftrities  can  be  ahewn  to  prove,  that  goods  are 
only  bound  from  the  teste  of  a  writ  otJLfa.  but  this  ar* 
gtiment  proves  nothing.     Can  it  be  shewn,  that  at  anj 
time  since  the  passing  of  the  act  of  Geo.  U.  it  has  even 
been  held  that  the  Ji.  fa.  against  lands  did  not  bind  from 
the  time  of  the  judgment,  but  from  the  teste  only  ?    It 
appears  to  me  from  every  point  of  view  in  whidi  I  cao 


plaee  flits  case*  tbat  land  is  liable  to  exer^Kon  as  froni'^Pi'*^^^ 
tke  time  of  the  jiidgine»t  renderefl*  aH  it  wa«   Inith   here  v^'VNi/ 
and  in  England  at  the  time  of  paafting  the  act  of  Oe(t.  JI^ 
and  that  that  art  hath  made  no  alteration  but  this — thai 
the  landH  are  to  be  Hold  instead  of  b<*ing  extendttl  as  hh*^ 
fore,  and  ronneqaently  that  the  Plaintiff  in  the  case  now 
before  un,  is  entitled  to  recnV«T« 

Judge  Jshe  had  retired  from  the  bench  before  the  ar« 
guments  \<^ere  closed. 

Judge  •Vacag— -This  is  a  dispute  nfgreat  consequenret 
and  it  is  proper  it  should  be  w^ll  seUled,  and  I  very 
much  regret  the  necesHity  I  find  myself  under  of  deciding 
alone — however.  Judge  Jlshe  v^ho  hatli just  leftthr  betu  li, 
conferred  with  ibe  before  he  went  a^^ay,  and  accords  ii| 
tlie  opinion  I  am  about  to  deliver.     He  then  stated  the 
case,  and  proceeded  thus  : — As  to  the  deed  from  Old  MaS" 
sey  lo  James,  which  is  argued  to  be  fraudulent,  and  there-     (95) 
fore  void — Fraud  will  cer^inly   vitiate  any  transaction 
into  which  it  enters — but  it  is  a  rule  (if  law,  that  fraud 
must  be  proven-^it  will  not  be  suffirient  to  suggest  it 
only.     For  my  pait,  I  cannot  perceive  any  fraud  in  that 
trausactiont  but  the  jury  have  heard   the  evidence,  and 
will  draw  their  own  conclusions.     WIfh  respect  to  what 
is  argued  by   the   Counsel  fm*   the  D<  ft  ndant,  that  the 
judgment  by   default  upon    the  tnbacco  bond,  in  June 
term,  1783,  binds  equally  with  the  final  judgment  of  fields 
administrators— the  taking  a  judgUM  nt  for  want  of  a 
defence  on  such  a  bond^  is  not  a  final  judgment — it  is  an 
interlocutory  proceeding  only— befnre  any  execution  can 
issue,  a  jury  must*  be  called  in  to  assess  the  value,  and 
then  there  must  be  another  judgment  enteretl  ta  compete 
it.    We  are  also  agfeed  that  a  judgment  binds  the  lanchi 
from  the  time  it  Is  pronounced,  but  in  this   ^^ise  only-** 
it  hinders  the  debtor  from  disposing  of  ttie  land  himself; 
but  if  a^yis.  issueii  tt|Nm  a  subsequent  juilgznent,  and 
comes  to  the  hand  ofthe  Sheriff,  and  he  selU  the  tand.s, 
ihe^title  of  the  vendee  under  such  execution  cannot  ever 
afterwarda  be  defeated— it  is  valid  to  every  purpose.-.<> 
Were  the  law  not  so,  it  would  be  the  must  dangerous 
thing  in  the  world  to  purchase  lands  at  an  execution  sale. 
S'lmant  judgments  mi^it  be  revived  a  long  time  aftcr^ 
vardv,  &  the  innocent  vendee  evicted,  w  I'thotit  tlie  possibili  -   ' 
ty  of  ever  regaioingthe  purchase  money— who  can  he  apply 
to  for  it  i     It  is  true  there  was  such   a  case  decided  at 
Morgan  ton  as  lliat  cited  at  the  bar :  but  there  the  land  wat    . 
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Apr.irM. pm,cf,ggeil  by  the  PlaintiflThiinseir*  a«  MreJI  as  I  can  i^- 
^^"^^^^  ffiember  the  caae.  So  there  was  not  the  danger  to  pur- 
chasers involved  in  that  instance,  that  I  have  mentitined 
before  ;  as  b^-tween  creditor  and  rf*editor  it  is  not  the  first 
jodgmentp  but  the  first  execution  that  gives  the  prefer- 
ence. 

So  the  Defendant  had  a  verdict  and  judgment. 

In  this  case  the  following  authorities  were  cited,-* 
1T|M)n  the  fH>int  of  the  land  being  bound  by  judgment  t — 
Cro.Jac.  451,  452  Cro.  Car.  149.  3  W.  399.  8  Hep. 
l7\.b.6Rep.79.  7  Rep.  SH^  S9  U  Rep.  93.  10  Rep. 
38.     1  Begg.  94t  106.     Cro,  Jao.  512. 

Upon  that  of  th«'  first  lien  entitled  to  first  ^satisfaction : 
1  Mo.  ^5S.  S  P.  WU.  S99,  350.  2  Ba.  M.  364,  34.  26« 
Cro.  El.  482.  2  Ba.M.4aS.  Cru  El.  734,  822.  4  Rep.  60. 
5  Rep.  28.  h.  6  Rep.  45.  6.  2  Eq.  Ca.  M!  256.  sec  3. 
Salk.  80.  1  Off  Exe.  138.  Bull.  104, 105.  Carth.  255.  i 
T.  Rep.  731,  732.  2  Eq.  Ca.  M.  creditor  acid  debtor. 
iP.  WU.  400. 
(96}  Upon  the  point  of  fraud,  the  son  being  the  purchaser  : 
8  Ba.  M.  604,  608.  3  jBep.  81.  Cow.  711.  Cro.  El.  810. 
Cow.  434.  1  Doug.  87. 

Injunction  dissolved  leaves  the  parties  in  statu  quo: 
S  £«r.  660,  Cttim.  Verb.  Ju()gment.-*-TA^(IAam  v.  Jack* 
90».  1  Bumeg  157.  1  Doug.  75. 

Executions  may  be  postponed  by  fraud  :  L.  Ray  5SS. 
1072,  1075.  Stral  226,461,515.  2  P.  WU.  22.  2  Ba.M. 
596.  1  Wits.  Rep.  44.  5  Mo.  375.  L.  Ray.  725.  2  Ba, 
M.  232.  Cro.  Joe*  246. 

NoTB.-^A  jad^«nt  of  a  Court  of  Record  in  this  State,  wRf  bind  » 
moiety  ofthfi  Unds  ftxim  the  tim  of  its  renHiiion,  if  the  PlaiotifT  sim 
out  an  elegit.  Janes  &  other$  v.  HdfMndit  3  Murph.  43.  But  if  the 
'  Plaintiff  resort  to  a  Jieri  faeiat,  the  lands  are  bniin  only  as  chattels, 
,wii.  from  the  teste  of  f  xeouti.n.  lUd.'-'State  v.  Mis^nin^  1  /fay.  99. 
AfMldw.  Bell.  Ibid  397  /nf<e«  v.  Dmahon,  2  Say.  57.  WiUiam^t 
0dm* fa.  V.  Bradity,  Ibid.  363.  Stampt  ▼  M^tne,  2  Bavkt,  232.  GH- 
Irey  v.  Diekertmit  3  ffavk$,  293.  If  several  writs  of  /.  /o.  issue  from 
the  same  term,  upon  judji^roenit  obtained  at  d.fferent  terms,  and  come 
to  the  bands  of  the  Sheriff  at  tbe  same  time,  the  Plaintiffs  in  the  exe- 
cutions h^re  no  preference*  one  to  another,  hut  must  be  pM  pro  rata. 
Jwn  U  otheri  ▼.  EdmoadB.  3  Murph  43.  An  executittn  hearing  the 
frat  UaUt  will  be  satinfied  beture  one  ot  a  younger  teate^  fir^t  delivered 
and  levied  upon  property,  but  not  sold  brfore  that  if  ihe  6r8t  teste 
comes  to  the  )»beriff's  hands.  Oreen  v.  JokntUmt  2  Bawkt^  309.  Bat  i 
if  the  Sheriff  return!!  that  the  money  was  levied  under  an  ind«  mnitjr. 
given  by  « he  Plaintiff  in  a  junior  ezerution,  arid  that  he  vould  not 
have  acted  without  such  indcm  ity,  he  in  effect  makes  an  appropria- 
tion of  the  BKiney  to  thai  esecftUoPv  although  he  aeu  forth  ii  the  es- 
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eenlioiis  in  hie  return,  and  prays  the  advice  of  the  Court  how  he  shall  Apr.  1794» 
dispose  of  the  money.     Tarborou^h  v.  State  Bank,  2  Dev.  Rep.  23. 
Atiai(ufi,fa,  regularly  issued,  has  relation  to  th>-  ttMte  of  trie  first  ft, 
pn.  and  creates  a  lien  from  that  time.     Oilkey  v.  Dickenon,  2  ffawkw, 
3A1.    And  if  such  aHaafi  fa.  come  to  the  hunds  of  the  Sheriff  befove 
he  has  sold  property  It  vied  on  under  a  younf^er  execution  itsh.ill  have 
the  preference.  JBratfield  v.  ffhitakerf  4  Hawkt^  309.  When  an  exectt* 
tfon  is  levied  upon  property,  &  the  Plain. iff  tn  such  execution,  to  favor 
the  Defendant,  forbears  to  sell,  &  holds  on  under  the  lien  thereby  crea- 
ted, the  property  ro  ly  be  nold  under  executions  of  younj^er  date.    Car*^ 
lerv.  Sheriff  of  ffiiliftix,  1  ffawk$^483.  Whena^S. /a.  is  returned,  **  lc<* 
vied  upon  certain  property,  but  not  sold  for  want  of  bidders,"  if  the 
Ptaiotiff  takes  out  another  J?,  ^a.  instead  of  a  vend  expo*  he  thereby  dis* 
charges  the  levy.  &oifsex*r.v.^a;2  Jlur^A.143.  Where  a  Sheriff  had 
levied  an  execution  on  certain  lands,  and  a  veutL  expo,  together  with 
a  special^. /a.  i<:s«<ed  afterwards  on  the  same  judgment,  and  was  le- 
vied  by  the  Sheriff  on  ^oods,  which  seven  duys  prior  to  that  time,  he 
bad  seized  by  virtue  of  m  fi.  fa*  issuing  on  a  younger  judgment,  the 
Court  directed  the  proceeds  of  the  sale  to  be  paid  in  satisfaction  of 
the  younger  fi,  fa,  which  had  first  come  to  hand,  and  had  been  first 
levied.     JUenumg  ^  Locke  v.  JtlHton  Of  Xellif,  1  ffavfka^  325.     A  Jtis* 
tice's  execution  binds  chatteb  from  its  teste.     Benedict  v.  Arnold^  3 
MttwkM,  275.— (Binds  only  from  its  levy^  by  the  act  of  18i8,  ch.   12} 
But  such  execution  binds  lands  from  its  teste,   and  an  order  of  sale 
subsequently  made,  has  relation  to  the  levy  ;  and  among  competing 
creditors  respect  must  be  bad  to  the  first  levy.     Lash  ^  othere^  v.  Gib' 
jsft,  1  Mitrph.  266.     lUiar  v.  Bay,  2  Batoka,  568.     An  attachment  up« 
•n  land  creates  a  lien,  but  if  the  Plaintiff  upon  obtaining  judgment, 
does  not  have  the  land  condemned,   and  issue  a  vend»  expo,  but   sueN 
out  a  general^,  fit.  he  loses  the  benefit  of  his  lien.     AmyetVa  lessee  v. 
Baekhffiue.    3.  Mutph>  63. 

Pecte'H  Executors  v*  Webb's  administrators* 
Bond  given  in  177 5^  conditinned  for  the  payment  of 
'  one  hundred  pounds  Virginia  monejTt  to  be  paid  in  Proc. 
at  thirty4hree  and  one  third  per  cent.  Tfio  jury  gave  a 
verdict  for  as  inucii  of  th;:  present  currency  a.s  was  equi- 
valent to  one  iiundrrd  pdunds  Tir^inia  money.  Per 
Curiam — This  is  no  more  than  a  bon/l  f(»r  the  payment  of 
one  hundred  and  thirty-three  pounds  six  shillings  and 
eight  pence  of  the  currency  of  this  country.  100(.  Vir- 
ginia money  to  be  paid  in  Proc.  at  tliirry-three  and  a 
third  per  cent,  is  a  currency  bond.  So  they  set  aside  tho 
verdict  and  granted  a  new  trial :  but  the  jury  at  the 
next  term,  gave  the  same  verdict  as  the  former  jury  gave 
— which  was  surely  right— and  Davie  did  not  move 
again  for  a  new  trial. 

Oreer  v.  Sheppard. 

A  plea  ^int  dSorm A  confinuafice,  is  a  waiver  of  all  former  pleas  and  an 
admissKio  ol'  the  declaration. 

This  was  an  action  of  trespass,  for  an  assault  and4)at- 
tery  on  the  person  of  the  PlaintiK    There  was  a  plea 
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Apr|ir94.piiij  dtfrr0tfirontinuance««that  he  had  reonvcrefl  in  an  mc^ 
^^"^^'^^^  tiofi  agaiiiHt  another  Defendant,  who  was  a  party  to  the 
same  treH|>aHR,  and  had  jndji;nient  against  hiin  :  and  nei- 
ther Plaintiff  nor  Defendant  had  witnesses  now  ready  to 
prove  the  treRfiaMS,  or  that  it  waii  the  same  trespass  for 
which  damages  had  bef(H*e  been  recovered. 

Haywood  for  the  Plaintiff— The  plea  pms  darrein  con- 
tinuaiice,  is  a  v^aiver  of  all  former  pleas,  and  amounts  to 
an  adroiHsion  «>f  the  fartu  stated  in  the  declaration  :  and 
be  cited  3  BL  Com.  317*  who  cites  Oro,  El.  49.  and  he 
ako  cited  a  case  lately  decideil  at  Salisbury,  between  the 
administrators  of  UiUary  Butts^  Plaintiffs,  and 

Defenilant,  where  it  was  pleaded  since  the  last 
continuance,  tjiat  the  Defendant  has  obtained  a  release 
from  the  administratrix,  who  was  a  married  woman : 
thereupon  it  wan  insisted  by  the  Plaintiff^s  Counsel, 
(97)  and  mo  ruled  by  the  Court,  that  this  plea  is  a  waiver  of 
all  former  ones,  and  an  atlmission  of  the  truth  of  the  de- 
claration. 

Davie  e  omfra—- The  act  of  1777,  cA.  S  sec  34.  allows 
the  Defendant  to  plead  as  many  several  matters  as  may 
be  necessary  for  his  defence,  so  that  he  be  not  admitted 
to  plead  and  demur  to  the  whole;  when  thei*efore  any 
pleas  necessary  for  his  defence  are  put  in,  they  are  each 
to  be  presumed  to  be  material,  and  not  one  a  waiver  of 
the  other  which  happens  to  be  prior  to  it. 

Per  Curiamf  Judge  Jishe  and  Jud.^e  Macay — A  pfea 
puis  darrien  continuance,  is  a  waiver  of  ail  former  pleas, 
and  an  admission  of  the  declaraUon  ;  and  the  Defendant 
not  being  ready  to  prove  his  plea,  Plaintiff  had  a  verdict 
and  judgment  for  one  penny. 

NoTK — Vide  McDaniil  ▼.  Tate^  in  a  note  to  Smith  ▼.  Powdt  Ml 
453.     1  Chiity^a  Plead.  036. 

Carter^s  Executors  v.  Rutland. 

Negroes  sent  with  a  daughter  upon  her  marriftre.  or  vith  a  son-inJav 
and  daughter^  \Bffrima  fade  evidence  of  a  gin  {  and  if  the  property 
remains  any  length  of  time  with  them,  very  strong  proof  will  he  re- 
quired to  show  thAt  only  a  loan,  and  not  a  gift,  w^is  intended. 

^  The  following  facts  were  stated  in  this  case  by  the  par* 

ties  as  a  case  agreed^  and  submitted  to  a  jury  on  the  issue 

non  detinetf  under  the  direction  of  the  court  as  to  the  law. 

Facts  agreed  to,  in  the  casp  of  Lazarus  CarUry  Exe* 

cntor  of  Jbaae  Carto'f  v»  Shadrach  Mutiand, 
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Skairach  Buttand  sknA  Parthtiia  Carter,  dau.^htcr  ofApr.  1794« 
Isaac  Carter^  of  Uertrord  c<»uiit>t  ucro  married  tlio  I2tli  •«*''">^^^**^ 
dajr  of  November,  177.5.  About  tbc  middle  of  the  year 
1776.  a  negro  woman,  JSTamh  m  ith  a  yoHtig  child,  Saul, 
wa»  Kent  by  J^Ir,  CarteTf  i»  said  Shadrach  an<l  Parlhena* 
—Minnas  issue  since  la,  Bob^  Easiiu  Tibbie  and  Lydia» 
Some  time  in  the  year  1781,  said  Sluidrach  and  Parihena 
were  on  a  visit  at  Mr,  Carter^s,  and  tUcy  were  dircrte<l 
tu  take  a  negro  boy,  Peter,  home  with  them.  Again,  in 
the  year  178!^  or  1783,  said  Shadrach  and  Parthenu  >verc 
ou  a  visit  at  Jilr.  Carltr^Sf  and  they  wiiv  directed  to  take 
a  negro  girl,  Mag^y^  home  with  them— r^n^^^s  issue 
IS,  Eimer,  Penny,  Violet  and  Willis. 

Mrs.  Parihena  Nutland  died  in  August,  1788,  and  t^ir. 
Jbaac  Carter  died  the  8th  July,  1792. 

It  was  also  admitted  on  the  trial,  that  Isaac  Carter 
bad  bequeathed  these  negroes  by  his  List  will,  to  his 
grandchildren  by  Partliena,  and  the  executor  had  made 
the  usual  demand,  and  that  the  Defendant  was  in  posses- 
sion. 

Per  Curiam — When  a  man  sends  property  with  his 
daughter  upon  her  marriage,  or  to  his  son-in-law  and 
daughter  any  short  time  alter  the  marriage,  it  is  to  be 
lircsumed  prima  facie,  that  the  properly  is  given  abso-  /gg> 
lutely  in  advancement  of  his  daughtei* ;  and  when  the 
property  is  |>ermitted  (o  remain  in  the  possession  of  the 
8on*in-law  for  a  considerable  length  of  time,  as  in  this 
case,  it  \\ill  be  necessary  to  prove  very  clearly,  that  the 
|iro|icrty  was  only  lent  by  the  father,  and  th^tit  was  ex- 
pressly and  notoriously  understood  not  to  be  a  gift  at  the 
time*  The  peace  of  families  and  the  security  oi  creditors, 
are  greatly  concerned  in  the  law  being  thus  settled. — 
Every  transaction  in  human  life  ought  to  be  considered 
under  its  ordinary  circumstances-^these  will  sufficiently 
express  the  intention  of  the  parties^  and  generally  more 
nnequi\ocalIy  tlnm  the  appointed  solemnities  of  the  law. 
This  profierty  was  given  in  the  usual  manner — that  is, 
scut  with  them  on  their  going  to  house-keeping,  as  it  is 
called,  or  sent  to  them  as  sotm  as  the  parent  could  make 
the  necessary  arrangements  in  his  farm  or  family  for 
that  purpose. 

Under  this  charge,  there  was  a  verdict  and  judgment 
for  the  Defendant. 

Note. — Vide  Note  to  Parrel  v.  Perty^  ante  % 
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Steele  v.  Anthony. 

A  grant  from  the  State  without  the  semi  appendant,  offered  in  evi- 
dence. Judge  Willi  AH*  thought  th»t  the  deed  was  destroyed  by 
tlie  seal's  bein^  torn  off.  But  Asas  Judge,  was  clearly  of  opinion, 
that  where  an  interest  onc«;  passed  and  vested  in  the  grantee,  the 
de$(truction  of  the  deed  could  not  affect  the  interest  before  passed 

by  it. 

» 

.  Ejectment.  Plaintiff  in  making  out  his  title»  produced 
a  grant  from  the  State  without  the  seal  appendant, 
bur  it  had  been  registered  in  the  Register^s  office.  It 
was  sij^ned  \^  the  Governor,  and  countersigned  by  the 
Secretary. 

It  was  objected  by  .flvery  and  Henderson^  that  the  seal 
being  not  ap|iendant,  the  grant  is  nullified»and  therefore 
it  cannot  be  produced  in  evidence;  in  like  manner,  if 
the  aesil  of  a  bond  be  torn  off«  the  bond  cannot  be  read 
in  evidence.  They  cited  Bull.  Jflsi  Prius  17£.  1 1  Hep.  28. 

Haywood  e  contra — When  the  seal  of  a  bond  is  torn 
off,  the  presumption  is,  that  it  was  done  in  order  to  can- 
cel the  bond,  and  the  existence  of  the  debt  depends  upon 
that  of  the  bund ;  when  the  bond  becomes  extinct  in  |KJint 
of  law,  tlie  debt  is  also  extinct:  but  in  cases  where  an  in- 
terest passes  and  vests  in  the  grantee  by  tlie  operation  of 
thedeedfthough  that  deed  be  afterwards  destroyed,that  will 
not  revest  the  interest  thus  passed.  It  would  be  of  the  most 
alarming  consequence,  if  in  every  case  n  here  a  deed  of  bar- 
gain &8ale  was  destroyed  by  tearing  off  the  seal,  the  bar- 
gainee or  grantee  should  lose  his  lands.  He  cited  L. 
Evid.  lOr,  108.  Bull.  JV*m  Frius  £67,  263.  Besides,  if 
this  paper  cannot  be  read  as  the  grant  itself,  it  surely 
may  be  read  as  a  copy  or  paper  containing  the  words  in 
which  the  real  deed  was  conceived.  Tiie  rule  is,  when 
(4)9)  a  deed  is  lost,  a  registered  copy,  or  a  sworn  copy,  may 
be  given  in  evidence  ;  or  for  want  of  such  an  abstract, 
the  contents  may  be  given  in  evidence.  In  taking  these 
copies  however,  there  may  be  a  mistake  and  variance 
from  the  original,  hut  here  there  can  be  no  such  mistake, 
and  therefore  this  paper  is  better  than  a  registered  copy, 
as  being  less  liable  to  deceive  us,  and  therefore  on  this 
ground  it  ought  to  be  read. 

Judge  Williams  cited  2  BL  Com.  295.  and  thought  that 
in  ever}  case  where  the  seal  was  turn  off,  the  deed  was 
destroyed,  and  inclined  to  be  of  opinion  tliat  the  paper 
offered  could  not  be  read  as  the  grant ;  but  Judge  Mie  wai^i 
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dearly  of  the  contrary  opinion,  he  said,  where  an  infer-  Sep.X794. 
est  once  parsed  and  vested  in  tlie  .grantee,  the  destruc- 
tion of  tiie  deed  afterwards  could  not  affect  the  interest 
iwfore  passed  by  it ;  and  that  this  was  n^t  lilse  the  case 
of  a  bond,  where  the  debt  must  be  presumed  to  be  ex- 
tinct where  tlie  instrument  which  evidenced  it,  appeareil 
to  want  one  of  its  most  essential  constituents:  for  when 
the  seal  is  torn  from  a  bond,  the  conclusion  of  law  is^ 
tliat  the  bond  was  meant  thereby  to  be  cancelled.  They 
agreed  to  reserve  it  as  a  point  for  further  (iiscus.sion*  but 
the  jury  found  for  tlie  Defendant  U|)on  other  grounds* 

State  V*  Magniss. 

Recognizances  bind  lands  from  the  time  at  which  they  are  entered  in? 

to,  but  uji.fa,  only  from  its  teste. 

In  this  case  the  Defendant,  who  had  been  bail  for  his 
son,  applied  to  the  court  upon  an  affidavit  filed,  to  be  re- 
lieved from  the  forfeituroofhiH  recognizance,  upon  which 
judgment  final  bad  been  entered  under  the  act  of  1788, 
du  3:2.  sec.  3.  and  te  be  permitted  to  enter  into  new  re* 
cognizance  to  attend  as  a  witness  at  the  next  tci'm  :  but 
it  was  said  he  was  about  to  move  out  of  the  State.—- 
Whereupon  the  Attorney-General  opposed  this  applica- 
cation.  He  said  his  former  recognizance?  ouji^lit  not  to 
be  remitted,  for  in  that  case  the  State  would  have  no 
hold  at  all  upon  him  ;  for  though  he  now  had  lands  he 
might  sell  them  and  move  away,  and  they^were  not  lia- 
ble to  the  recognizance  but  only  from  the  time  iheji.fa, 
iBstted  againt  them  :  and  for  this  he  cited  the  case  of 
Bdl  V.  BUU  determined  at  Halifax  Superior  Court.  He 
further  said,  i!'the^./tt.  could  have  no  retrospect  in  a 
ca^  where  it  issued  upon  a  judgment,  it  cituid  have  none 
where  it  issued  upon  a  recognizance  forfeited ;  and  that 
a  recognizance  had  no  greater  force  to  bind  the  land 
than  a  judgment  had,  for  that  each  were  mentioned  in 
tins  same  manner  in  the  statute  ISth  Edw.  Lch.  18  whicif 
introduced  the  degit 

Judge  A$he  mad.e  no  observations. 

Judge  WiUiams — ^The  decisif>n  at  Hnlifax  was  a  pro- 
per one.  In  England,  where  the  lands  are  bound  from 
the  judgment,  there  judgments  are  entered  in  the  King's 
Bench  or  Common  Pleas  only  $  thither  all  persons  may 
resort  with  a  certainty  of  finding  whether  or  not  8uch  a 
jadgment  aa  would  affect  lands,  had  been  entered  up  : 
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S«p.-1794.  but  in  this  country,  judgments  are  not  capable  ofcreatins 

socli  notoriety — no  man  Itnows  where  to  search  for    a 

]adgment  that  lie  suspects  may  be  probably  taken — the 

Superior  Courts — the  County   Courts — ^and  Justices  of 

the  Peace  out  of  Court—may   pass  judgments  to  affect 

landy  and  no  one  knows  where  to  Rearc  h  for  them.     It  is 

very  proper  therefore  in  this  country,  that  lands  should 

be  bound  in  case  of  judgments,  but  from  the  time  of  the 

teste  of  the  JJ. /rt.  only;  but  recognizances  remain    as 

they  were,  because  tlie  land  is  made  liablr  expressly  by 

the  words  of  the  recognizance^— •*  to   be  levied   of  my 

goods  and   chattels,  lands  and   tenements,  upon  condi- 

tion,**  &c.     Now,  when  this  condition   is  not  complied 

with,  it  is  the  same  thing  as  if  he  had   expressly   bound 

his  land  to  pay  that  sum  absolutely  and  unconditionally 

on  the  day  of  the  recognizance  made. 

Judge  AshB  assented. 

Note. — Vide  Bell  v.  Hill,  and  note  thereto,   ante  72.     Burton  v. 
MttrpheiffN.  C.  2'erm  Jiep.  259. 

State  V.  Brown. 

A  horse  stolen  in  one  State  or  Territory  and  carried  into  another,  will 
not  make  it  a  felony  in  the  latter  State.  A  special  rerdict  which 
states  the  febmiaus  taking  in  one  State,  and  the  taking  continued  in- 
to another,  cannot  be  supported  as  a  felonious  taking  in  the  latter. 

Indictment  for  stealing  a  horse  in  the  county  of  Burke. 
The  jury  found  s|)ecially  that  the  felony  was  committed 
in  the  Territory  South  of  the  Ohio,  and  that  the  trespass 
vas  continued  into  this  State,  whore  he  was  taken*    The 
Attorney  General  cited  Hale^sPL  Cr.  507, 508. and  fiaia. 
p.  C.  90.  and  he  insisted,  that  as  the  asportation  into  an- 
other county,  is  in  law  a  new  taking  in  this  latter  coun- 
ty^ so  a  taking  out  of  this  State,  and  an  aspurtation  int«> 
it,  is  a  new  taking  here — and  so  the  prisoner  is  guilty  of 
felony  here  :  he  cited  a  case  which  he  had  from  the  In- 
formation of  JIfr.  Jvery,  who  was  nnw  present  and  af- 
firmed  it,  that  while  he  was  Attorney-General,  a  man 
was  tried  at  Hillsborough,  who  had  stolen  a  horse  in  the 
county  of  Mecklenburg,  in  Virginia,  and  brought  it  into 
this  State ;  and  this  appearing  upon  evidence,  a  doobt 
nvas  conceived,  whether  he  was  guilty  of  felony  against 
the  law  of  this  State  ;  but  H.  H,  F.  C.  being  cited  and 
relied  upon,  the  court  upon  deliberation  were  of  opin- 
ion, it  was  a  felony  punishable  by  the  lawa  of  this  ^tate. 
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and  tlie  man  was  hanged  :  but  per  Judge  JlshCf  if  this  Sep- ^794. 
man   wei-e   tried    and   condemned   here,  or   tried   and  ^^^^^''^^-^ 
acquitted  here,  would  the  sentence  of  this  court  he  plead-    (10)  "i 
able  in  bar  to  an  indictment  preferred  against  liim  in  the 
Territory  South  of  the  Ohio  i  1  think  it  would  not ;  be- 
cause the  offence  against  the  laws  of  thin  State,  and  the 
ofience  against  the  laws  of  that  country*  are  distinct; 
and  satisfaction  made  for  the  offence  committed  against 
this  State,  is  no  satisfaction  for  the  offence  committed 
against  the  laws  there.  The  consequences  then  of  trying 
this  man  hero  and  condemning  him,  ^^ill  he,   that  if  a 
man  steals  a  horse,  in  one  part  of  the  contiuent,  anil  goes 
with  him  to  another,  through  several  States,  the  culprit 
accorditig  to  the  several  laws  of  each  State«  bring  guilty 
of  a  taking  in  each,  may  be  crofiped  in  onc«  branded  and 
whipped  in  another,  imprisoned  in   a  third,  and  hanged  x 
in  a  fourth  ;  &  all  for  one  and  the  same  offence.    This  is  ^ 

against  natural  justice,  and  therefore  I  cannot  believe  it 
to  be  law— -when  a  man  steals  in  this  State,  and  carries 
the  thing  stolen  into  another  county,  he  is  guilty  of  the 
the  same  offence,  and  punishable  in  the  same  degree  and 
by  the  same  law  in  the  latter  as  in  the  former  county, 
and  is  punishable  but  once;  if  convicted  or   acquitted    in 
the  latter  county,  he  may  plead  autre  fails  convict  or  ac- 
quit, of  the  same  felony   brfore«  when    indicted   in   the 
former;  which  shews  that  the  law  considers  the  felony 
that  was  committed  in  the  first,  otherwise  it  could   not 
he  pleaded  as  the  same  in  the  case  before  mentioned.-— 
No\%  if  the  felony  in  this  State,  is  tlie  same   felony   that 
was  committed  in  the  Territory  South  of  the  Ohio,  then 
it  is  a  felony  against  the  laws  of  the  Territory,  and  pun- 
ishable there  by  pillory,  branding  and  whipping,  anrl  not 
by  death.     It  would  be  strange  then  to  say,  he  should  be 
punished  here  with  death,  for  an  offence  against  the  laws 
of  another  State,  which   punisiics  only   with   infamy. — 
This  is  my  opinion  upon  the  reason  of  the  case  as  it  now 
occurs  to  me,  and  I  am  confirmed  in  it  hy  looking  into 
Bawkins  Pleas  of  the  Croron^  where   alter  stating  the 
bume  doctrine  as  it  is  stated  in  H.  H.  P.  C   relative   to 
tiie  asportation  being  a  new  taking,  he  say<4,  but  if  a  pi- 
racy be  committed  on  the  sea,  and  the  goods  be  brought 
to  land«  the  pirate  cannot  be  indicted  as  a  felon,  because 
the  original  felony  was  not  within  the  co':;r»izance  of  the 
Common  law— and  why?  Because  not  conimiticd  within 
the  extent  of  those  limits  that  arc  subject  to  the  law   of 
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Sep.  ^J'^*- England.  So  here  this  offpnco  lias  not  been  committed 
^"'^^^''^^  within  the  territory  subject  to  tlie  laws  of  this  State,  and 
therefore  the  prisoner  is  not  liable  to  be  punished  by 
these  laws:  I  think  we  cannot  pass  judgment  upon  hiro, 
(102)  however  worthy  he  may  be  of  death.  I  cannot  remember 
the  case  cited  by  Mr.  Jivery^  and  I  think  he  must  be  mis- 
taken. Also  for  another  reason  we  cannot  pass  judg- 
ment against  ttie  prisoner,  this  special  verdict  states  at 
first  that  the  felony  was  originally  committed  in  the  Ter- 
ritory South  of  the  Ohio  ;  then  that  the  taking  was  con- 
tinued into  this  State  ;  hut  it  does  not  state  the  felonious 
taking  to  be  continued  into  this  State,  and  therefore  wo 
cannot  say  that  the  taking  spoken  of  by  the  jury  was  a 
felonious  taking,  and  without  a  felonious  taking  the  pri- 
soner cannot  be  guilty  of  the  crime  laid  in  the  indict- 
ment. 

Judge  WiUiams — I  do  not  remember  the  case  cited  by 
Mr*  Avenj^  if  there  was  such  a  case  it  was  so  adjudged 
on  account  of  some  peculiar  circumstances  now  forgot- 
ten: but  at  present  I  concur  in  omnibus  with  Judge 
Ashe. 

So  there  was  judgment  for  the  prisoner,  and  be  was 
discharged. 

State  V.  Allen  Twitty. 

If  an  out-bouse  be  so  near  the  (lweMin$;-Iiouse,  tliat  it  is  used  with  tlie- 
dwelling-house,  as  appurtenant  to  it,  burglary  mtiy  he  committed 
in  it.  In  this  case,  the  out-house  was  seventeen  and  a  half  feet 
iVom  the  dwelling-house. 

Indictment  for  a  burglary  in  the  mansion-house  of  the 
proseciitorf  one  Haslipf  and  taking  from  thence  a  cask 
containing  twenty  gallons  of  brandy,  &c. 

Upon  evidence  it  appeared,  that  Twitty  broke  open^  in 
the  night  time,  a  little  out-house,  about  seventeen  and  a 
half  feet  from  the  dwelling-house,  and  tfK)k  out  the  bran- 
dy, &r.  and  it  was  insisted  on  the  part  of  the  prisoner, 
that  this  was  not  burglary.  The  indictment  lays  it  to 
be  a  mansion-house,  but  it  has  been  determined,  that 
where  the  jury  find  the  house  to  be  separated  from  the 
dwelling-house  only  eight  feet^  and  that  the  breaking  and 
entering  was  in  that  house,  it  is  not  burglary  ;  and  cited 
an  Hiithfirity  from  Leach,  who  has  a  case  to  that  effect. 

E  contra,  it  was  urged,  that  if  the  out-huuse  be  so  near 
the  dwelling-hi^U3e,  that  it  is  tissd  together  with  the 
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4]wc1liBg-Ii(vise  as  appuiteuaiit  to  it»  that  it  te  burglary  Sep.  1794. 
to  break  it  in  the  niglit  time  with  intent  to  cnnfiinit  a  f(»-^-^>''>^ 
loiijr;  and  it  is  not  necessary  for  tliis  purpose  tUnt  it 
should  be  inclosed  wiiti  tlie  dwelling-lMiuso  in  the  same 
iiiclosure — if  it  stands  within  the  cnrtilap;eit  is  sniiiciont 
—the  meaning;  of  which  term  in  law  is,  a  piece  of  ground 
cither  inclosed  or  not^   that  is  commonly  u.so<l  w  ilh  the 
dwrlling-housc.    Jacob,  verb.  CurliUige.  6  Rep,  64*  And 
to  prove  that  if  the  house  stands  within  the  cnrtilaj^c^  it 
is  tiie  subject  of  buri^lary,  he  cited  BL  Com.  2£5.     1  //. 
H.  P.  C.  558,  559.     IL  P.  C.  104.     As  to  tlio  case  cite'd 
from  Leaclh  he  said  it  was  so  adjudji;ed  on  accoutit  of  the    (1^) 
sjiecial  finding*    It  must  of  necessity  be  stated  in  every 
indictment  of  burglary,  that  it  was  committed  in  a  man- 
sion-house ;  and  out-houses  included    within  the  curti- 
lage, according  to  tiie  definition  of  that  word  just  given» 
may  be  considered   by  the  jury  upon  evidence  given  to 
them,  to  be  parts  and  parcels  of  ^he  niauslori-house  ;  and    * 
may  conclude  and  say  upon  such  evidence^  tiiat  the  ofTcnce^ 
was  committed  within  the  mansion-house  as  laid  in  the 
Indictment — like  as  in  trover,  when  it  appears  In  evi- 
dence,  the  Defendant  was  possessed  of  the  goods  declar- 
ed for,  and  tliat  there  was  a  demand  by  the  Plaintitfyand 
a  refusal  on  the  pai  t  of  the  Defendant^  the  jury  ai*e  war- 
ranted in  concluding  and  finding  there  was  a  conversion ; 
but  in  the  one  case,  if  they  do  nut  expressly  find  it  was  a 
dwelling-house,  but  an  out-house  only;  and  in  the  otiier, 
if  tlicy  dfi  not  expressly  find  a  conversion,  but  posses- 
sion, demand  and  refusal  only-^thc  Court  cannot  con- 
clude iu  the  one  case,  that  it  was  a  dwelling-house  ;  nor 
in  theoHier,  that  there  was  a  conversiim'— the  Court  are 
not  emfiowered  to  draw  any  conclusion  fnmi  facts  spe- 
cially proved  or  stated  in  a  special  \erdict— that  solely 
belongs  to  the  province  of  the  jury.    Therefo(*e  the  case 
cited  from  Leneh^  where  the  jury  find  it  to  be  an  out-^ 
bouse,  separated  from  the  dwelling-house,  and  do  not  ex- 
pressly say,  as  they  ought,  that  it  was  a  roansion-liouse, 
the  Court  must  take  it,  as  tHe  jury  have  stated  it,  to  be 
au  out-hottse  only,  and  not  a  mansion-house  as  stated  in 
Uie  imlictoient ;  and  of  course  they  cannot  say  it  was 
burglary,rortliaf  must  beconimitted  in  a  mansion  hou^e. 
This  is  the  reason  why  that  case  was  so  adjudged,  and 
not  because  to  steal  out  of  such  an  house  is  not  burgla- 
■7  J  and  so  that  case  is  not  at  all  repugnant  to  what  is 
laid  di»ivn  in  the  authors  I  have  cited,  bat  is  pcrfectty 
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Sep.  1794.  consiBtetit  with  what  they  have  stated — and  of  tlii«  o|ii- 
^^■'^^'^^*^  nioii  were  the  Court ;  and  both  Judge  Jshe  and  Judge 
WiUiams  chari^ed  the  jury  accordingly  ;  but  yet  they 
found  him  not  guilty  of  the  burglary,  but  guilty  of  the 
larceny  only — and  he  was  burnt  in  the  band  and  dis* 
charged. 

NoTK.— &afe  V.  Wilaon,  post  242.     Slate  ▼.  Langfirdt   I  Vev.  Rep. 

State  V.  Webb. 

nepositions  taken  in  the  absence  of  a  criminal,   shall  not  be  read 

a^^ainst  him. 

Pleasant  Webb  was  indictf*d  for  horse-stealing*  and 
upon  the  trial  the  At t(»rney -General  offered  to  give  iu 
evidence  the  deposition  of  one  Foungf  to  whom  he  had 
sold  the  horse  in  South-Carolina,  but  a  very  short  time 
after  the  horse  was  stolen  ;  and  cited  in  support  of  this 
attempt,  2  H.  H.  P.  C.  284.  H.  P.  C.  429.  BidL  252. 
La.  Exfid.  140,  142.  S  Term  Rep.  713. 
(104)  Butp^ curiam.  Judge  Jlshe  and  Judge  WiUiams — These 
authorities  do  not  say  that  depositions  taken  in  the  ab- 
sence of  the  prisoner  shall  be  read,  and  our  act  of  As- 
sembly 1715,  ch.  16,  clearly  implies  the  depositions  lobe 
read,  must  be  taken  in  his  presence  :  it  is  a  rule  of  tlie 
common  law,  founded  on  natural  jnsiice,  that  no  man 
shall  be  prejudiced  by  evidence  which  he  had  not  the  li- 
berty to  cross  examine;  and  tliough  it  be  insisted  that 
the  act  intended  to  make  an  exception  in  this  instance, 
to  the  rule  of  the  common  law,  yet  the  act  has  not  ex- 
pressly said  so,  and  we  will  not,  by  implication, derogate 
from  the  salutary  rule  established  by  the  common  law. 
So  tiie  deposition  was  rejected. 

NoTK. — Vide  PhiUpa  on  Evidence,  299,  and  see  whether  the  £ng* 
lish  practice  upon  this  subject  U  founded  upon  principles  that  ought 
to  be  adopted  in  this  country. 


SALISBURY,  SEPTEMBER  TERM,  1794. 
Samuel  Bailey's  Adm'rs.  v.  Robt.  Cochran's  Adm'r. 

Former  administrators  remo?ed,  4nd  another  Mp pointed,  but  not  made 
;  a  party  to  this  suit.  Tiie  htter  administrator  will  not  be  allowed  to 
plead  uny  thing  to  this  suit  \  and  the  fordier  administrators  cun« 
not  plead  the  repetd  of  their  letters,  after  the  first  term  since  their 
repeal.  An  account  settled  and  signed  by  one  administrator  is  bind- 
ing  upon  aU,  and  will  bear  interest  from  the  time  it  was  signed. 

In  this  case  it  was  moved  on  the  part  of  the  Defend* 
anty  that  he  might  be  at  liberty  to  plead  puis  darrein  con* 
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tifHiftiice ;  that  n  jitd|3^ment  had  been  obtained  at  the  iaat^^P*^^- 
term  of  tiiin  Court  af^aitint  the  admiiristrators  of  CoA'  ^^^'^''^^ 
nUf  for  a  sum  whicli  was  more  than  aofflcient  to  exbatt&t 
all  the  assets.  It  was  objected  on  ihe  part  of  the  Plain- 
tiff; that  tills  suit  was1)r»tfght  ag^alnst.two  persons^  who 
at  that  time  were  the  administrators,  bat  who  long  since 
had  been  removed  by  the  County  Court  of  Cumberland, 
and  the  present  administrator  appointed  in  their  steady 
but  that  this  suit  was  never  against  the  latter  aiiminis* 
trattfr;  and  that  this  matter  which  is  now  sought  to  be 
pleaded^  had  never  been  pleaded  by  the  former  adminis* 
Iralors;  and  that  as  the  present  administrator  was  not 
any  party  to  this  suit,  he  could  not  plead  tfie  plea  moved 
for.  Et  per  curiam-* Tliis  latter  administrator  cannot 
plead  any  thing  fo  the  suit :  and  as  to  the  former  admih- 
istratorsy  they  cannot  now  plead  the  repeal  of  their  Iet« 
ters  of  administration^  they  should  have  done  so  at  the 
first  term  after  the  repeal ;  but  several  teritis  of  this 
Court  have  intervened  since  the  repeal,  and  they  now 
come  too  late. 

The  Plaintiff  produced  an  account  stated  and  signed  « 
by  one  of  the  former  administrators,  and  insisted  that  by 
act  1786,  eft.  4,  sec.  3»  he  was  entitled  to  interest  on  the 
balance  of  the'^account  from  the  time  of  its  being  signed; 
and  to  this,  upon  argument,  the  Coart  assented,  saying 
the  act  of  one  shall  bind  both.  And  the  Plaintiff  had  a 
verdict  accordingly. 

NoTB. — ^Tiie  plea  of  the  repeal  of  the  letters  would  come  as  a  plea 
ptd$  darrein  continuance,  and  therefore  not  allowable,  except  plead 
tl  the  proper  time.  See  Chit.  Plead.  &36.  Whether  the  aet  of 
one  admimatrator  is  binding  upon  the  others,  see  Hangum*e  odlnt'M. 
▼.  &'ow,  1  Car.  ZoTtf  Rep,  S47.^G9rdon  r.  fVntojr.  3  Uawkt^  239.-^ 
mkr  on  Ex'rs.  408. 

James  Murphy  v.  Alexander  Work.  C^^O- 

The  Defendant  on  his  |iart  offered  in  evidence  the  de- 
position of  a  Mrs,  Workf  which  appeared  not  to  have 
been  signed  by  her — objected,  that  a  de|iosition  thus  cir- 
cttinstanced  cannot  be  read,  because  if  the  party  bad 
sworn  falsely,  she  could  not  be  indicted  for  it ;  or  if  in- 
dicted, she  could  not  be  convicted^  the  deposition  not  be* 
tng  signed  by  her  could  not  be  given  in  evidence  against 
ber :  and  to  suppoK  this  position,  was  cited  B¥U.  ffiA 
Prius  239*  Bat  per  Judg^  WMiams,  Judge  Jlshe  assenting 
^in  case  of  an  indtetaieiitfor  perjury  for  afalse  oath  in  ma* 

16 
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Sep.  1794^  king  a  depoiition,  it  is  most  proper  that  the  party's  name 
sliould  be  signedy  in  order  that  she  may  be  more  easily 
identified  by  pi^iof  of  her  hand*writtn|3:«-yet  if  she  can  be 
otherwise  proTrd  to4tave  sworn  to  the  deposition,  she 
may  be  convicted ;  tlierefore  this  deposition  should  be 
received,  though  it  be  not  signed  by  the  deponent*.  Vide 
1  P.  rriL  414.  2  Eq.  C.  M.  417 9  contra^  atid  the  de|K>- 
sition  was  read  accordingly.  1  ; 

NoTX.— Vide  8tat€  v*  Nan$9me9  ante  1,  in  which  it  wm  heia^ifiat'a 
person  might  be  indicted  upon  an  affidavit  not  signed.  See  ib^tufeat 
cMe. 

Butherford  v.  Nelson. 

it  is  usual  to  read  depositions,  where  it  appears  that  they  have  been 
read  in  the  Court  below,  unless  it  can  be  shown  that  there  is  an  ir.^ 
regularity  in  them  ;  and  the  want  of  deponent's  signature  is  not  suf- 
ficient to  reject  them. 

The  Defendant  offered  to  read  the  deposition  »r  one 
Fishbumet  ^bich  had  been  before  read  in  tlie  Comity 
Court  upon  the  trial  of  this  cause  there ;  but  Fislibjirne 
bad  not  si^^ned   tite  deposition ;  it  was  opposed  by  the 
Counsel  for  the  PlaintifTas  being  irregulnr — he  said  he 
bad  understood  it  had  been  usual  to  read  depositions  in 
the  Superior  Courts  upon  the  mere  circumstance  of  its 
appearing  the  same^had  been  read  in  the  Court  below  ; 
but  he  bad  also  understood  tiiat  this  rule  was  not  an  uni* 
versal  one»  and  tliat  such  depositions  had  most  generally 
been  read  in  the  Superior  Court  by  consent  o(    parties, 
and  it  certainly  could  not  be  universaHy  projM^r,   for  it 
might  be  that  the  very  cause  of  the  appeal  was  the  iox* 
pro]ter  admission  of  depositions  in   the  Court  beiaw — 
here  there  was  an  irregularity,  the  deponent  not  having 
signed  his  name ;  which  he  took  to  be  necessary,  inas- 
much as  without  it  he  could  not  be  well   prosecuted   for 
perjury,  in  rase  of  falsify.     But  per  curiam,  Judge  Jlshe 
and  Judge  fFUliamSf  it   has  been  usual  to  read  deposi- 
tions where  it  ap|)ears  iUey  have  been  read  in  the  Court 
below ;  though  perhaps  this  rule  might  nut  be  a  proper 
One^  in  case  the  party  opposing  the  reading  could  sheir 
an  irrej>u)arity  to  the  Court  here.    But  he  does  notfllaew 
it  in  the  present  instance — he  only  alleges   the  dcpo8i-> 
lion  was  nut  signeil  by  the  deponent.    But  we  have  al* 
ready  decided  it  this  term,  that  the  want  of  the  depo- 
(lOt)   nent's  signature,  is  not  sufficient  to  prevent  the  readiitg 
his  depoaiiion^  if  it  be  certified  by  the  Justice  or  Com> 


HAYWOOD^S   REPORTS.  136 

missioner  to  have  been  sworn  to :  for  we  mast  give  ere-  ^*P*  ^^^ 
dit  to  tlih  certificate^  so  far  as  to  believe  tbat  the  party 
was  sworn.     So  the  deposition  was  read. 

XoTi. — Vide  the  pr«oedinff  case  of  Murphty  v.  Wvrh. 

Reynolds  v.  Plinn. 

The  act  of  1777,  J?«r.  cA.  114,  voiding  titlee,  &c.  means  void  as  to 
the  state  which  proceeds  to  avoid  by  tcirejbciaa^ 

Ejcctmeiit.  The  PlaintiflT  produced  a  state  grant  For 
the  kiids  in  controversy,  and  rested  his  cause  upon  it. 
The  Defendant  alleged  and  offered  to  prove,  that  one 
Murphy  had  entered  this  land  in  the  Entry-taker's  office 
— that  it  bad  been  sold  as  Murphy*s  property  by  execu- 
tion, and  under  that  sale  raroo  to  (he  Defendant — tliat 
afterwards  Beynolds  the  PlaintiflT,  having  a  knowledge  of 
these  circumstances,  procured  the  entry  tn  be  transfer- 
red, as  it  is  called,  in  his  name-— that  is,  to  have  the  name 
of  the  original  enterer  erased,  and  his  own  inserted  in  its 
place.  He  did  this  with  intent  to  defeat  the  interest  of 
the  purchaser,  and  then  secretly  obtained  his  state  grant. 

Judge  Williams — I  know  of  no  law  by  which 'lands 
only  entered,  and  not  appropriated  by  the  execution  of 
a  grant,  can  be  sold.  The  enterer  has  no  title  or  pro- 
perty till  his  grant  is  Completed. 

Counsel  for  the  Defendant — Whatever  the  party  him- 
self may  sell  and  dis|»ose  of,  the  Sheriirmay  sell  and  dis- 
pose of  for  him  by  execution  to  satisfy  his  debts,  and  by 
act  1779,  ch.  4,  s.  4,  it  is  enacted,  **That  in  tase  of  the 
death  of  any  person,  who  heretofore  has  made  an  entry 
oflandy  or  who  hereafter  shall  make  an  entry,   pending 
tlie  same,  or  before  the  making  out  the  grant,  his  or  their 
beirs  or  assigns  shall  have  a  fee-simple  in  the  premises^ 
although  the  gr.int  shall  be  made  in  tlie  name  of  the  de* 
cedent."     By  tite  word  assigns  here  used,  it  is  plainly 
implied  he  may  sell  and  dispose  of  the  interest  he  has  ac* 
quired  by  the  entry,  and  that  such  sale  and.  disposition 
shall  vest  a  fee  in  the  purchaser,  upon  the  event  of  the 
grant  issuing  after  the  death  of  the  enterer  in  his  name  : 
and  if  it  be  true  th%t  the  Sheriff  may  sell  by  the  autho- 
ritjr  of  an  execution,  all  such   property,  or  subjects  of 
property^  as  the  debtor  himself  can  sell,  this  clause  au- 
thorises the  sale  of  lands  which  a  debtor  has  entered  ; 
and  then  it  follows  that  the  law  should  protect  such  sulc;^ 
^ith  as  much  ease,  and  by  the  same  rulcv  that  it  protects 
sales  of  other  subjects  of  property. 
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8ep.  1794.     But  per  curiatttf  Judge  Jishe  and  Judge  yFUIumu-^ 
^'^'^^''^t^  Here  the  Plaintiff  has  a  state  grant,  and  it  would  be  of 
(107)    the  most  dangerous  consequences  to  void  it  by  parol  tea* 
timony.     It  is  true,   that  the  art  of  1777,  ch.  U  <ec  9, 
says,  that  every  right*  title,  claim*  &c.  obtained  in  fraud, 
elusion  or  evasion  of  the  premises  of  that  act,  shall  be 
deemed  void*— but  the  meaning  is,  it  sliall  be  void  as  to 
the  State,  who  may  proceed  to  void  it  by  set. /a.  and  ha* 
ving  a  judgment  founded  on  that  on  record  expressly  a* 
gainst  it — not  that  it  shall  be  voided,  upon  evidence  in 
an  ejectment  by  an  individual  citizen.     It  is  true  also 
that  the  act  further  directs,  that  a  party  preferring  a 
sobHequent  claim,  shall  give  bond  to  prosecute  the  claim 
with  effect,  &c.  as  has  been  stated  at  the  bar  ;  but  as  this 
case  is  offered  to  be  proven,  that  would  bo  an  act  to  be 
doi^e  by  the  Defendant,  wlien  he  Tound  that  Reynolds  hud 
procured  the  entry  to  be  transferred  in  his  name.    The 
Defendant  should  tlieti  have  gone  to  the  office,  and  caus- 
ed a  caveat  to  be  entered,   and  should  have  given  the 
bond  that  the  act  directs.    It  has  been  argued  that  the 
Defendant  was  a  purchaser,  and  that  the  Plaintiff  having 
thiv  grant  with  an  intention  to  defeat  that  purchase,  it 
was  void  under  the  act  against  conveyances  to  defraud 
purchasers  ;  but  that  act  was  intended  to  void  the  deeds 
of  private  individuals  made  for  such  purposes,  not  deeds 

granted  by  the  State.  The  law  will  not  suppose  the 
tate  concerned  with  one  individual  to  defraud  anotlier  ; 
and  indeedsit  is  much  to  be  doubted,  whether  an  entry 
can  be  sold  by  execution.  And  if  it  cannot,  then  the  De- 
fendant Is  not  a  purchaser  within  the  meaning  of  that 
act.  There  are  many  things  a  roan  himself  may  8ell» 
which  cannot  be  sold  by  execution — if  the,  Defendant 
bath  a  judgment  for  a  sum  of  money,  the  Sheriff  cannot 
sell  it  upon  a  Ji.  fa.  and  besides  the  act  cited  does  not 
authorise  a  sale  by  the  enterer,  it  directs  when  the  grant 
from  the  State  comes  out  in  the  name  of  the  decedent* 
tlie  assign  shall  have  a  fee-simple  in  it— it  may  mean  an 
assignee  in  law  as  a  devisee,  &c.  The  act  does  not  say 
that  in  all  cases  the  enterer  may  sell,  and  that  his  sale 
shall  be  good.  Bt  per  WiUiams  to  the  jury — This  ia  so 
clear  a  case  that  the  jury  need  not  go  a  foot  from  the 
liar.  Yet  they  did  retire,  and  after  some  time,  found  ao 
cording  to  his  direction,  for  the  Plaintiff*^ ^uere  dehoc 

KoTB.— Vide  accordingly  Stars  ▼.  Parker^  pott  126.— Didbcy  v. 
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F0muM  T.  Tystn,  p9»i  4/96.^TyrrtU  ▼*  Moaney,  I  Murph  AOt^Taie  Sep*  1794 
T.  Gfven/!e«9  2  Buvh^  ^1.    But  when  the  Unds  ure  not  \n  fact  ▼aciint  s^'-v^^^ 
tnd  unftppiroprUtedt  a  ftate  grant  of  such  lands  is  ahaolutely  void> 
•ad  that  ^cl  may  be  shown  in  eTidenee  on  ajtrialat  law  in  ejectment. 
Vhn^dty  r  Smf^fCr,  2  Huj^,  98.— iS<r»A«r  v.  Carthey,  1  Murph,  162, 
Tyn^  V.  M^neyt  ibid.  4ol. 

Messrs.  Brown,  Campbell  &  Co.  v.  Daniel  Clary  and 
James  Craig^  AdmVs.  of  David  Craig. 

Under  the  act  of  1789,  Rev*  eh.  814»  aec.  4^  the  action  is  to  be  brought 
Against  both  the  survivor  8c  the  administrator  of  the  deceased  joint 
obligor. 

An  action  had  been  brought  against  these  Defendants  Vide  ex^is 
jointly*  for  a  joint  di'bt  contracted  by  tlie  Defendant  Cto*   o*"*^*^** 
rjff  and'  the  intestate  David  Craig,  ^^ith  the  Plaintiffs,  ^l]]^^'rso„ 
pursuant  to  tiie  act  of  1789»  clu  57 f  sec*  5.  V  And  where**  &  others. 
as  it  is  a  rale  of  common  law,  that  in  case  of  the  death  of  po^  ^^4. 
a  joint  obligor*  the  debt  can  never  survive  against  his    (108) 
bdrs,  executors  4>r  administrators,   vrhich   rule  is  fre* 
qoently  injurious  and  oppressive  to  the  surviving  obli- 
gor or  obUgors ;  to  remedy  which,  be  it  enacted,   that 
from  and  after  the  passing  of  this  act,  in  case  of  the 
death  of  one  or  more  joint  oblig<ir  or  obligors*  the  joint 
debt  or  contract  shall  and  may  survive  against  the  heirs, 
exscutors  and  administrators  of  the  deceased  obligor  or 
obligors,  as  well  as  against  the  survivor  or  survivors; 
and  where  all  the  obligors  shall  die,  the  debt  or  contract 
sfiall  survive  against  the  heirs,  executors  and  adminis- 
trators of  all  tlie  said  joint  obligors;  and  in  all  cases  of 
joint  obligations  or  assumptions  of  co-partners  or  othei*s, 
entered  into  after  the  passing  of  this  act,  suits  may  be 
brought  and  prosecuted  in  the  same  manner,  as  if  such 
obligations  or  assumptions  were  joint  and  several ;  any 
law,  usage  or  custom  to  ihe  contrai*y  notwithstanding;^ 
and  now  the  jury  being  empanneled*  and  before  any  evi- 
dence given,   it  was  objected  by  Henderson  for  the  De- 
fendants— ^that  the  act  had  not  so  far  altered  th^  rule  of 
the  common  law  as  to  allow  the  britiglng  a  suit  against 
the  anrvivor  and  the  representatives  of  the  deceased  to- 
gether—by the  rule  of  the  common  law,  tlie  debt  would 
anrviwe  against  the  survivor  ;  unless  the  act  had  express- 
ly authorised  a  joint  suit  to  be  brought,  it  could  not  be 
done  :  the  act  says  indeed  the  debt  shall  survive  against 
the  representatives  of  the  deceased,  but  tlie  meaning  of 
that  is,  that  the  debt  shall  survive  against  them,  as  it 
did  before  the  act  against  the  surviving  obligor,  and  that 
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Sep.  1794.  ^as  against  him  tnilividQally  and  separately;  in  the 
^^^^'^^'''^^same  manner  docs  it  now  survive  against  the  rcprcseo- 
tativcH  ot*  the  dece(^8c<l»  and  gives  the  Plaintiff  his  elec* 
lion  to  sue  either  nne  or  the  olhei',  not  hnlli  together— 
and  this  will  heroine  evident  hy  cmnparing  the  latter  pitrt 
and  tlie  former  of  this  clause  to|>^ti)er,  and  by  considfsr- 
ing  what  was  the  rule  of  the  comtn(»ri  law  before — the 
latter  part  directs  as  U^  all  joint  bonds  or  contracts  macks 
after  the  passin(jthe  act,  they  shall  be  considered  as  joint 
and  several  bonds  and  contracts — and  what  was  the  ef- 
fect of  a  joint  and  ^veral  bond  that  the  act  refers  to  ? 
Why,  the  Plain  tiff  might  prticced  ap^ainst  all  jointly,  or 
against  each  severally,  when  all  were  alive,  or  a.qainst 
any  one  of  the  survivors,  or  against  the  representatives 
of  each  of  the  deceased  severally,  when  some  arc  dead* 
or  against  the  representatives  of  each  of  the  df^ceased 
when  all  were  dead — but  in  no  instance  could  he  proceed 
(109)  against  the  suryivors,  and  the  repiT^sentatives  of  the  de- 
ceased, jointly  in  one  action — neither  can  be  since  tho 
act,  ill  case  of  joint  bonds  or  contracts  made  after  Ihc 
passing  of  it.'  For  with  rcs|»ect  to  Ihero,  it  gives  Itim 
precisely  jhe  same  advantage  and  no  other,  that  he  had 
upon  a  joint  and  several  bond  or  contract  befoi*e.  Now 
there  is  no  reason  to  suppose  the  Legislature  intended  to 
place  joint  bonds  or  contracts  made  before  the  act,  upon 
any  other  or  belter  footing  for  the  creditor,  than  th<)se 
made  after.  Yet  it  is  e%ident  if  the  survivors,  and  itie 
representatives  of  the  deceased,  inny  be  sued  jointly,  that 
the  creditor  has  a  better  security  u|K)n  them  ;  for  he  can* 
not  do  this  upon  a  joint  and  several  bond,  where  some  or 
all  ai*e  dead  ;  nor  u(ion  a  several  bond,  whether  they  be 
dead  or  living.  By  such  a  construction  as  the  Plaintifls 
contend  for,  these  joint  bonds  made  before  the  act,  tho* 
always  considered  to  pos<9ess  fewer  advantages  than  a 
joint  and  8evei*al,  or  even  a  several  bond,  will  be  cloth- 
ed vvith  an  advantage  which  neither  of  them  possess,  oC 
enabling  the  creditor  to  bring  suit  against  the  survirors, 
and  the  executors  of  the  deceased,  jointly.  And  it  aiso 
subjects  the  obligee  in  some  instances  to  greater  advan- 
tages than  if  the  Ij^^uA  was  several,  or  joint  and  several  ; 
for  in  either  of  theae  cases,  the  Plaintiff  may  proceed  ex*- 
peditiousty  and  without  delay  against  any  one  of  the  obK* 
gors  that  may  be  immediately  taken— but  if  the  debt  sur- 
vives against  all  the  survivors  and  representatives  joint- 
ly^ making  ilieai  all  as  one  debtor,  as  4lie  contracting 
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parties  Ihcinselves  wfre  by  flio  rule  of  the  ct)mmoii  law,  Sep.  1794. 
tlicn  the  Plaintiff  is  itol  at  liberty  to  juucecd  agiiinst  tlic^*^>"^*' 
survivors  oitlv,  who  perhaps  may  be  bn)u;»;lit  ii»t»  court, 
but  he  must  be  dcLiyt'd  in  his  suit  until  he  has   run  out 
his  process  agHiust  Ij^ie  others*     This  act  made  for  the 
benefit  of  creditors^  ccrtuiuly  did   not   intend   any  si^ch 
tbing — by  such  a  construction  therefore,  if  llic  (hbt  sur- 
lives  against  the  iHrpreiU^ntativcH  and   the  survivors*  it 
Bttbjrcts  tlie  Plaintiff  to  disadvantages  he  was  not  sub- 
jected to  licfore  $  which  is  contrary  to  the  general  intent 
of  the  act.     If  it  survives  us  a  joint  and  several  bond, 
the  survivors  and  the   representatives  of  the   dfceased, 
cannot  be  sued  jointly  ;  f>r  if  it   survives   against  each 
se\erally,  they  cannot  tte  jointiv  sui'd  as  they  are  heri*. 
But  if  it  is  construed  to  make  the  debt  survive    against 
each  severally,  then  alt  the  inconvenionces,  and  particu- 
larly those  intended  to  be  removed  by   the   h<tf  are  a 
voided.     He  may  proceed   against   the  representatives, 
vbich  he  could  not  do  before  by  suing  them    wlien  they 
arc  the  real  debtors.     Tliat  injustice  and  oppression  to    (no) 
tbesurvivot-s  (wlio  may  be  only  sureties)   tliat  tlfe  act 
complains  oT,  will  be  obviated' — the  suit  ho  will  then 
bring  will  be  such  a  suit  as  is  brought  upon  a  joint  and  sc« 
veral  bond,  as  the  act  intended  and  expressed,  and   not 
such  joint  suit  as  was  never  brought  upon  a  joint   and 
several  bond— and  in  case  of  the  absence  of  one  of  tiio 
parties,  he  may  proceed  instantly  against  the  other  ;  & 
not  be  delayed  by  the  necessary  formality  of  including 
boUi  in   one  writ*     And  the  judgment  that  tho  court 
gives,  will  be  the  judgment  that  has  usually  been  given 
in  such  cases,  not  a  complex,  informal  judgment  against 
some  de  bonis  prapriis^  and  against  others  de  bonis  testa- 
tum which  was  never  known  before;  and  which  in  many 
iastances,  particularly  in  cases  of  devastavitp  or  wron^ 
pleading  by  the  executors,  and  no  goods  of  the  testator 
immediately  to  be  found,  would  lead  la  great  confusion, 
and  the  very  same  mischief  they  intended  to  remedy^ 
name!}',  a  leaving  the  whole  upon  the  survivor,  and  att 
eaemptifra  of  the  testator's  estate  from  its  proper  bur- 
tbea  or  proportion  in  the  first  instance^ 

But  per  Judge  ffilliamSf  Judge  Jshe  assenting — the 
inconvenience  before  this  act  was,  that  if  a  man  had  con- 
tracted  a  debt  and  procured  another  to  become  jointly 
bound  with  liim  as  his  surety,  and  then  died,  the  debt 
sorvived  against  the  aurety  only*     So  where  there  were 
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s*P-^^^*' several  joint  con IractorSy  each  of  whom  were  equally 
""•^^^^"^^^  benefited  by  the  contract,  if  one  died,  the  whole  debt  fell 
up4>n  the  other ;  and  the  act  exjiresftes,  that  for  the  relief 
of  the  survivor  it  was  made.  This  it  proposes  to  do,  bj 
making  them  all  equally  contributablein  the  first  instance. 
This  produces  equality  and  justice  immediately,  and  pre- 
vents circuity  and  multiplicity  of  actions— for  as  the 
rule  was  at  the  common  law,  the  survivor  paid  all  in  the 
first  instance,  and  then  was  put  to  another  suit,  to  get 
contribution  from  the  estates  of  the  deceased :  but  now 
all  this  is  effected  by  suing  them  both  together.  Besides 
when  the  debt  is  first  contracted,  it  is  joint,  and  now  it 
does  not  become  several  upon  one  by  the  death  of  the  other; 
bttf  as  a  joint  debt  lies  upon  the  representatives  :  imme- 
diately upon  the  death  of  the  deceased,  they  instantly 
step  into  his  plac^,  sustaining  the  same  burthen  that  be 
did— then  how  does  the  debt  become  several  i  Not  by 
any  part  of  this  law;  and  sorely  the  Plaintiff  cannot  by 
suing  severally  upon  a  joint  calise  of  action,  roalwe  it  to 
become  severaJ  by  that  means.  Moreover,  it  wa!  the 
*(111)  relief  of  the  survivor,  not  the  benefit  of  the  obligee,  that 
this  act  sought  Tor — but  it  is  not  an  equitable  i*elief  to 
put  it  in  the  power  of  the  Plaintiff  to  exonerate  him  en- 
tirely, and  throw  the  whole  burthen  upon  the  estate  of 
the  deceased,  or  vice  versa.  No  just  reason  can  be  as- 
signed why  it  should  lie  upon  the  estate  of  the  deceased 
wholly,  any  more  than  upon  the  survivor,  or  the  reverse. 
As  to  the  difficulty  suggested*  that  no  judgment  can  be 
entered  up  in  any  regular  forib,  the  court  i^  always 
bound  to  give  their  judgment  according  to  law;  and  if 
there  is  no  precedent  to  be  found  conformable  to  the  new 
law,  the  court  must  form  one  that  will  be  so. — Et  per 
curiam,  the  action  is  well  enough  brought* 

KoTB^^Vide  J)avWi.ex*rM.  v.  WiUeinMon  and  •Uien,  p^  334,  see 
the  act  of  179/,  Reo.  eA  475»  as  to  bow  the  jud^^ent  in  such  case  ia 
to  be  entered.  An  action  may  be  broug^ht  againat  drawer  and  endor* 
sen  of  a  protested  bill  oftxciknge  jmntty,  or  against  either  of  them, 
act  of  1796,  ilcv.  cA.  464.  Suits  may  be  brought  against  the  .maker 
of  a  promissory  note,  single  bill,  bond,  &c.  and  endorsers  jointly,  or 
against  any  one  or  more  of  them,  act  of  1817,  i?r»  eh,  9j7.  Such 
auits  against  obligors  <»r  endorsers,  aballbe  consolidated,  act  of  182C^ 
i?«v.  eh.  1046. 

« 

Daniel  <7lary  v.  Allison. 

Whoever  has  the  possession  of  monev,  has  the  property  of  it.  Money 
deposited  by  one  person  to  be  paid  to  another  upon  a  contingency, 
cannot  be  recovered  by  that  other,  but  must  be  sued  for  by  tbr 
petioQ  who  mates  the  deposit. 
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The  case  was,  a  virit  was  taken  out  againflt  .AUtsoitt  Sep.  ir94. 
retiiniabie  t<i  the  County  Court  of  Rowan*  and  he  vr^n^^'^^^^^^ 
xrrested  npon  it,  and  in  order  to  |H*ocure  Farborongh  to 
become  his  bail,  he  deposited  in  his  hands  a  very  consi- 
derable sum  of  money,  and  took  a  note  in  wiittn/^  from 
Tarhormigk^  in  which  he  proin'taed  to  pay  theniioney  to  Gov. 
Bbunlf  upon  the  event  of  Yarborough's  releARcment  from 
his  suretyship  for  ^tU^on*    This  writin.c;  acknowlcd.i^ed 
the  money  to  have  been  received  ofJilUson,     The  Plain- 
tiffin  the  suit  wa»  nonBuited  for  want  of  a  declaration  in 
tiie  County  Court,  a<id  immediately  commenced  hia  miit 
Sjpiin  by  way  of  orifs^nal  attachment,  in^  \\hicfi   ITirfro- 
rmigh  was 'summoned  as  a  {garnishee ;  and  upon  his  oath 
of  (garnishment,  stated  the  foregfuni^  facts*     This  latter 
action  was  brou,s;lit  to  trial  in   the  County  Court,  and 
ap)ieal('d  [nun  tliis  Court  :  and  now   the  cause  coming 
on,  it  was  objected  f«ir  Jllison^  that  by  the  tenure  of  the 
writing  subscribed  by   Yarbartmgh^  the   money   in   his 
hands  on  the  event   that   hajd  taken  place,   belonged    to. 
Gov^fi/«mn/;  and  tiMt  Yarborough  was  liablo  to  pay  to  him, 
not  to  JIlHson ;  and  should  it  now  be  conrlemncd  as  SUu 
9on\  Governor  BtoimU  being  no  party  to  this  suit,   nor 
Ikiund  by  any  decision  made  upon  it,  might  sue  Yavbo- 
rough  and  recover   mitwithstanding.     E  contra^  fur  the 
PlaintifT,  it  was  argued  that  whoever  is  in  the    posses- 
sion of  money,  is  the  proprietor,  aiid  especially  if  he 
claim  to  be  the  proprietor  for  his  own  purposes — that  as 
to  the  writing  making  it  to  be  Governor  BloKiiCSi  there 
was  nothing  in  it — that  writing  is  a  promise  to  AUisoji^ 
Bpon  a  cotisidcration  proceeding  from  him   (namely  hU 
depositing  the  money)  to  pay  to  Governor  Blount;  and 
if  (lie  promise  be  broken,  the  action  for  the  breach   mnst 
be  br-ought  by  Mison — that  btf  ire  the  passing  of  the  act    /'U2\ 
of  ^-  •Jan,  Stat.  3  and  4  c.  9,  and  our  own  act  of  Assem-    ^      ^ 
My  1762,  c  9.  the   PlaintifT  could   not   declare  upon   a 
promissory  note ;  and  these  acts  only  enable  the  holder  to    ^ 
ueclare  upon  such  notes  as  are  rendered   negotiable  by 
tliem,  not  upon  notes  not  negotiable ;  as  a  note  at  this 
day  for  the  deli\ery  of  a  specific  article  of  tobacco,  porkf 
k^m  and  no  notes  are  negotiable  by  these  acts,  but  such 
as  are  independent  of  any  contingency  ;  but  here  at  the 
time  of  making  ttiis  note,  it  depended  upon  a  contingency 
whether  the  money  mentioned  in  it  would  ever   become 
payable  to  Governor  Blountf  and  if  it  is  not  a  negotiable 

ir 
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Sep.  1^94.  note  fii  the  time  of  its  making,  it  can  never  after  become 
^^^'^^'^^^  so  by  any  ex  post  facto  circumstance.  Et  per  mrianif 
Jillison  was  possesned  of  this  money  and  used  it  as  his 
own,  and  therefore  he  must  be  taken  to  have  been  the 
proprietor — whoever  is  in  possession  of  money  and  un- 
dertakes to  dispose  of  it.  Is  in  law  the  proprietor.  Et 
per  Judge  Williams,  this  vei*y  point  came  in  contra- 
vcrsy  at  the  last  term  of  Hillsborough  court  in  the  case 
of  Quintan  v.  Courtnty*  or  ^intoch  v.  Courtney,  and  was 
directed  as  we  are  now  deciding  this  question.  Et  per 
,  ourianif  perliaps  it  would  be  very  difficult  for  Grovernor 

Blount  to  support  an  action  upon  the  promise  contained 
in  this  writing,  for  want  of  being  able  to  shew  a  consi- 
deration.—So  the  Plaintiff  recovered. 

NoTS.— As  to  the  first,  point,  vide  Quintfm  v.  Courtney,  ante  40.-« 
tTpon  the  other  poinX^se^  Cwnym  ou  Contrads^  I  voU  2T. 

State  V.  IrWin. 

Malice  aforethought  is  Express  or  to  be  implied  fhMki  circumstances ^ 
intent  to  maim  or  disfi)?ure,  may  likewise  be  implied  from  circum-* 
atancea «   and  it  is  not  necessary  to  prove  antecedent  ^rudgea* 
^  tbreatnings  or  an  express  design.    Confessions  before  a  Justice  of 

the  Peace,  may  be  admitted  in  evidence,  although  not  reduced  into 
writing. 

He  was  indicted^  for  that  he,  on  such  a  day  and  place* 
made  an  assult  on  one  Joshua  Coffee,  and  of  bis  malice 
aforethought,  struck  and  put  out  his  right  eye  with  an 
intent  to  maim  and  disfigure,  against  the  form  of  the  act 
of  Assembly,  which  is  in  these  words,  to-wit:  '*If  any 
person  or  persons  shall  of  malice  aforethought,  unlaw* 
/  ftally  cut  out  or  disable  the  tongue,  or  put  out  the  eye,  uf 

any  iierson,  with  intent  to  maim  or  disfigure;  the  per* 
ton  or  persons  so  offending,  tlieir  counsellors,  abetters 
and  aiders,  knowing  of  and  privy  to  the  offence,  shall  for 
the  first  offefice,"  &c.  and  then  directs  the  punishment, 
making  the  second  offence  felony  without  benefit  of  clergy. 
The  second  clause  is  in  these  words  :  **  If  any  person  or 
persons  shall  on  purpose  unlawfully  cut  or  slit  the  nose, 
bite  or  cut  off  a  nose  or  lip,  bite  or  cut  off  an  ear,  or  dis- 
able any  limb  or  member  of  any  other  person,  with  intent 
to  murder,  or  to  maim,  or  disfigure  such  person ;  in  iiwry 
such  case  the  person  or  i^ersons  so  offending,  being  thet'eof 
lawfully  convicted,  shall  be  imprisoned  for  the  space  of 
^  six  months,  and  fined  at  the  discretion  of  the  Court  be- 
KXW)    fore  whom  such  offence  shall  be  tried/'     1791,  e.  8,  see. 
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1  awl  f  •  Mtper  curianu  malice  aforethought  is  express  Sep.  1/94. 
or  iropliedy  and  it  may  b^  implied  from  the  circumstance 
of  the  Defendant's  striking  with  such  an  instrument  as  is 
likely  to  produce  great  bodily  harm  to  the  person  stricken, 
and  from  its  being  donei  without  sufficient  provocation*-— 
Also  the  intention  to  maim  or  disfigure,  may  be  implied 
from  circumstances;  and  it  is  by  no  means  necessary  to 
prove  antecedent  grudges  or  threatnings,  or  an  express 
design, — In  this  case  upon  the  trial,  the  Attorney-Gene- 
ral called  upon  a  witness  to  sware  to  a  confession  made 
before  him  by  the  Defendant,  when  he  came  before  him 
to  be  examined :  and  Mr.  Moortf  of  counsel  for  the  De- 
fendant, insisted  that  such  confession  could  not  be  given 
in  evidence ;  he  said  a  confession  befcire  a  private  indi- 
vidual may  be  given  in  evidence,  but  when  it  is  made  be^ 
fiire  a  Justice  of  the  Peace,  as  in  the  present  case,  it  is 
bis  duty  whether  it  be  f«ir  felony,  or  a  misdemeanor,  to 
take  the  examination  in  writing;  and  that  this  is  intended 
as  well  for  the  benefit  of  the  prisoner,  as  the  State,  to  t  Iiq 
end  that  his  confession  being  reduced  to  writing,  when 
it  is  made  by  an  >pfiicer  entrusted  by  the  public  in  whom 
eonfldence  is  reposed,  may  not  afterwards  be  liable  to 
misrepresentation  in  the  giving  parol  testimony  of  it; 
and  he  cited  Ltachf  the  last  case,  and  the  case  of  the 
King  V.  Jacf^s  in  the  same  book.  E  contttu  it  was  in- 
sisted for  the  State,  that  the  practice  both  here  and  in 
England  a  long  time  previous  to  these  cited  cases,  hfith 
been  not  to  admit  parol  testimony  where  the  examina- 
tions of  the  prisoner  were  t*educed  into  writing;  fur 
then  according  to  the  rule  of  evidence  in  all  cases,  that 
would  not  be  the  best  testimony  the  party  had  it  in  Jiis 
power  to  produce ;  and  it  was  an  absurdity  to  say,  as 
the  cases^  cited  did,  that  a  confession  made  in  the  pre- 
sence of  an  individual  not  engaged  by  dutv  to  be  atten- 
tive, might  be  given  in  evidence,  and  yet  the  same  con* 
Cession  made  before  a  Justice,  whose  business  it  was  tp 
examine  carefully,  shall  not. 

Ei  Fer  Curiam — ^The  practice  in  this  country  always 
hath  been  to  receive  such  evidence,  and  we  see  no  good 
reason  to  break  through  it.  There  is  certainly  an  im- 
propriety in  saying,  that  evidence  may  be  received  of  a 
confession  made  before  a  private  man,  and  that  the 
same  confession  made  before  a  Justice  shall  not,  because 
he  hath  omitted  to  perform  his  duty.    This  Would  pnt 
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Sep.  1794  it  ill  the  power  of  a  Jtiftttce  to  miko  Ihc  confession^  evi-* 
^"^^^^"^^^  donee  or  notf  at  hia  election ;  and  l«  a  pfiwer  tlie  law 
(^M)  never  meant  to  j^ve  iiiin^-^-the  act  i^  only  directory,  and 
ir  the  Justice  should  not  do  his  duty  in  tlic  oiieying  it, 
that  shall  not  be  of  <(o  much  {M^ejudico  to  the  State  that 
the  evidence  shall  he  lost  by  it*-^So  the  evidence  was 
admitted. — 8ec  3.  Co.  Inst.  62.  where  malice  prepense  in 
cutting  out  the  toujs^e,  or  putting  out  an  eye,  is  thus  de- 
fine<l — a  voluntarily  and  of  sei  purpose,  thou^li  it  be 
done  upon  a  sudden  occasion  }  for  if  it  be  valuntat*y»  the 
law  iroplieth  malice. 

Note. — ^Vide  State  t.  Evatts,  p^t  2^1.  Tl^nt  conrcsBions  before  a 
Magristrate  not  reduced  to  writing'  are  admi^ible,  see  HaW*  eatet  1 
McNaUy^  40.  But  to  author^c  tlie  admission  of  such  confessions,  it 
must  be  clearly  proved  that  they  were  never  reduced  to  writing.  1 
MeNu^l^  49,  50.— 1  J^ach  347. 

Houser  t.  Ri^ynolds. 

From  the  day  of  the  date,  and  from  the  date,  Mp^nify  the  same  thin^^i- 
and  according  to  the  intent,  are  either  inclusive  or  exclusive. 

Ejectment,  At  the  last  term  of  this  Court  this  eject- 
ment came  on  to  be  tried,  and  the  Jury  wei*e  empannelled 
and  charged  :  but  bedire  any  evidence  given,  Mr,  Wil^ 
liamst  for  the  Dercndant,  took  an  exception  to  the  form 
of  the  declarntion,  which  stated  the  dejnise  to  have  been 
made  on  the  riOeentli  day  of  September,  in  tlie  year  of  oar 
Lord  one  thousand  seven  hundred  and  ninety-one,  to 
have  and  to  hMfrom  the  said  fifteenth  day  of  Septem- 
ber, for  and  during  the  term  of  five  years;  and  that 
afterwards,  to.  wit,  on  the  same  fifteenth  day  of  Septem- 
ber, in  the  year  aforesaid,  tlie  casual  ejector  entered 
and  ousted  the  PlaintiflT,  who  had  entered  on  that  day 
'by  virtue  of  the  said  lease.  The  exception  wks,  that  the 
Plaintiff  had  entered  and  was  ousted  before  the  eom- 
mencement  of  his  lease;  he  argued,  that  the  words,  from 
the  date  or  henceforth,  are  inclusive  of  the  day ;  but 
from  the  day  of  the  date,  are  exclusive;  and  cited  G^. 
Liit.  46.  BiUL  105, 106,  and  many  other  old  cases.  For 
the  PlaintiflT  uero  cited  the  case  of  Pugh  v.  the  Duke  ^ 
LeedSf  reported  by  Cowper,  and  Ruunington  on  Elject.  85. 
Judge  WixLiAMs  was  then  of  opinion,  after  a  very  length jr 
argument  on  both  sides,  that  the  words  from  the  day  of 
the  date,  both  according  to  the  true  acceptation,  and 
more  especially  according  to  the  legal  meanings  are  ex* 
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clusmorthe  day»  and  consequently  that  the  ottdter  was  s^P-.^T^^^'^ 
before  the  Plaintiff'a  title  commenced^  and  nonsuited  the  ^-^^^^^^"^ 
PlftintiflT-^ut   next  day  be  granted  a  new  ttial*  that  the 
Plaintiff  might  obtain  a  rule  to  amend  so  as  to  bring  iin 
the  argument  agaiiT  aI  the  ensuing  term»  when   there 
would  be  more  Judges  present,  before  whum  the   point 
might  undergo  a  thorough  examination  and  become  set* 
(led:  and  now  at  this  tcrm>  the  counsel  for  the  Plaintiff 
informed  the  Court,  he  was  ready  on  tlie  part  of  the  Plain- 
tiff  to  proceed  to  the  trial  of  this  cause,  but  as  an  objection 
had  been  taken  to  the  declaration,  which  if  valid,  and 
not  to  be  gotten  over  either  by  amendment  or  by  some 
other  means,  would  render  it  useless  for  Ihe  Plaintiff  to   (U5) 
proceed  any  farther,  he  desired  to  have  the  opinion  of  the 
Court  upon  it;  whereupon  they  directed  it  to  be  argued 
-Hind  the  counsel  for  the  Plaintiff  insiated  that  the  de« 
inise  was  'well  laid  in  the  declaration,  4iiid  commenced 
00  the  fifteenth  day  of  September,  in  the  year  one  thou- 
faod  seven  hundred  and  ninety-one— the  words  from  the 
fifteenth  day  of  September,  or  from  the  day  of  the  date, 
were  inclusive  or  exclusive  according  to  the    subject 
natter,  and  would  be  interpreted  either  one  or  the  other 
is  would  best  answer  the  intent  of  the  parties — ui  res 
m^s  valeat  quam  pereat;  and  this  point  was  so  settled 
in  the  case  of  Pugh  ^  vnje^  against  iht  Dnke  of  Leedsp 
reported  by  Cawpetf  and  recognized  by  Itunnin^^oii,  85 ; 
and  though  formerly,   as  many  of  the  old  cases  will 
prove,' these  words  in  leases  were  held  to  be  exclusive  of 
the  day,  yet  the  rule  has  been  established  of  late  as  be- 
ing incompatible  with   reason  and  good  sense.     In  the 
present  case  should  the  old  rule  prevail,  it  cannot  answer 
iny  valuable  purpose,  but  the  contrary  ;  and  the  lease 
here  Is  ieiitttled  to  a  more  favorable  ex|)osit ion  than  al- 
most in  any  otiier  case — ^it  is  fictitious,  not  real,  for  the 
purpose  of  trying  a  title  to  lands  ;  and  to  nonsuit  the 
Plaintiff  for  so  trifling  a  slip,  supposing  it  to  be  one, 
would  be  rather  a  reproach  to  the  law,  than  any  thing 
«be.    If  the  intent  of  the  parties  is  the  true  rule  of  ma- 
ting these  words  to  be  inclusive,  or  exclusive,  as  In  the 
case  cited  it  is  decided  to  be,  then  surely  the  lessor  of  the 
Plaintiff  and  bis  lessee,  must  be  supposed  to  have  inten* 
dcd  such  a  lease  as  would  try  the  title  upon  an  ouster 
Committed  on  the  fifteenth  of  September  and  consequent- 
ly a  lease  commencing  on  that  day. 
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Sep.  ^794.  S  amtrOf  it  was  argued  that  the  case  of  Pugh  ^  wife 
^-'-^•'>*^  V.  iht  Duke  of  Leeds^  was  an  exception  to  the  general 
rule  of  law,  formed  by  the  Court  in  that  instance  (o  get 
over  the  piece  of  manifest  injustice  that  would  have  been' 
operated  by  adhering  strictly  to  the  old  rule.  That 
was  a  lease  made  under  a  power*  as  a  provision,  for  an 
only  daughter,  and  had  it  been  adjudged  to  have  been  a 
lease  in  reversion  (as  it  would  have  been,  had  the  w<h^» 
from  the  day  of  the  date  been  hrld  to  be  exclusive)  it 
would  have  been  wholly  void  under  the  power  j  but  here 
it  may  be  construed  to  commence  after  the  15th,  and  yet 
be  a  good  lease.  It  is  made  pursuant  to  a  power 
which  says  it  shall  be  void  if  made  in  reversion,  and 
though  the  Court  in  that  case,  cited  and  exanuned  all 
the  old  authorities,  and  seemed  to  overrule  them  on  ac- 
(116)  count  of  their  inconsistency  and  incompatibility  with 
each  other,  yet  it  is  observable  that  in  this  point  they 
were  all  uniform  in  agreeing,  that  from  the  day  of  the 
date  is  exclusive.  Curia  advisarc-^AnA  after  some 
days  delivered  their  opinions : 

Judge  Williams — I  was  present  at  the  last  term,  and 
I  was  then  very  strongly  ofopinion,  that  from  the  day  of 
the  date,  was  exclusive,  but  I  have  since  altered  that  opin- 
ion. In  law  there  is  no  fraction  of  a  day — date  si^i^ni- 
fies,  the  day  on  which  an  instniment  is  delivered ;  and  M 
say  from  the  date,  is  the  same  thing  as  to  ^y  from  the  flay 
of  the  date,  and  from  the  date  is  inclusive — from  hence- 
forth, is  inclusive — but  it  can  only  mean  from  this 
day  when  the  instrument  is  delivered;  therefore  from 
henceforth,  from  the  date,  and  from  the  day  of  the  date, 
must  all  mean  the  same  thing ;  and  the  first  of  them  ia 
admitted,  on  all  hands,  to  be  inclusive. — Judge  Ashb — 
From,  is  either  inclusive  or  exclusive,  as  intended  by  tho 
party  at  the  time  of  making  it— from  such  a  town  to  such 
a  town,  in  respect  of  distance,  must  mean  inclusive; 
otherwise  in  the  computation  of  distance,  the  space  that 
these  towns  occupy  will  not  be  computed  at  all.  It  is 
soused  in  hnly  writ,  '^From  everlasting  to  overlastiog 
thou  art  God.'*    So  also  in  poetry, 

'*  Great  Jove  Taughs  from  his  imperial  throne— 

««To  bear  the  mortals  boast  of  prowesa  not  their  own.*^ 

Moreover  the  case  cited  from  Cowper  was  intended  to 
form  a  general  rule,  and  to  settle  the  law  for  the  future; 
and  is  pecatiarly  recognized  in   Munnington  as  settling 
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the  law  in  cases  in  ejectment^  and  establishing  the  an- ^P- 1794k 
tiwit  distinction  between  the  terms  from  the  date,  and  ^•^"'^'''^i* 
from  the  day   of  the  date. — Etper  curium — ^Thc  decla- 
ration is  safficient 

NoTi.— In  the  argument  of  this  case,  it  was  argued,  tliat  the  wonls 
'.  coming  after  the  •*  SdUcet^**  where  the  ouster  is  describee!,  should  be 
rejected,  and  the  word  *' afterwards"  only  retained.  In  which  case 
it  woold  read  thus»  to  have  and  to  hold  from  the  said  15th  day  of  Sep* 
tember^-for  and  during  the  term  of  five  years,  and  aAerwurds  the  caui- 
al  ejector  enteted — omitting^  the  words  to  wit,  on  the  same  fifieenth 
dav  of  September,  in  the  year  aforesaid;  and  for  this  were  cited 
BniL  Mn  PHum  106.  {Cro*  Jac,  96.]  and  some  caaes  from  Eapi»a$9€\ 
and  also  that  omissions  in  a  declaration  in  ejectment,  arc  amendatyle 
—and  authorties  were  cited  to  t])is  point ;  but  the  Court  being  of 
opinion  for  the  first  point  made  in  the  argument,  ihcy  g.'^vie  no  opin* 
ioo  on  these. 

NoTi.— Vide  .idamt  on  Ejectment,  note  to  page  199,  where  the 
case  of  Ptfj'A  r.  Duke  of  LeetU^  Ccwper  714,  is  considered  m  decisive 
of  the  question  agitated  in  tt)ia  case* 

^. 

Hamilton  v.  Bent. 

Words  in  an  sction  of  slander  bear  that  signification,  which  they  have 
in  common  parlance  ;  therefore  to  say  one  has  sworn  false  in  Court, 
implies  flialice,  and,  also  in  this  country,  must  mean  such  a  Court  aa  ' 
has  power  to  administer  an  oath  ;  and  ii  is  ihcrtfore  actionable. 

« 

Action  for  words,  in  which  the  declaration  stated  that 

the  Defendant  maliciously  spoke  of  the   Plaintiff  these 

word-s  '*  You  swore  false  in  two  particulars  in  one  oath  • 

iti  Court  ;••  then  it  went  on,  and  tliat  afterwards,  /o-wt7,    (1^7) 

the  same  day  and  year,  be  spoko  these  other  words,  ^*He 

sworo  false  in  two  particulars  in  one  oath  in  Court,*' 

meaning  the  County  Court  of  Guilford,  which  is  a  Court 

«>f  recoi*d«     Upon  the  general  issue  pleaded,   tlio  jury 

fuand  generally  for  the  Plaintiff,  and  assessed  his  damage 

to  sixty  |iounds :  and  thereupon  MoorCf  for  tJio  Defen* 

din^  moved  in  ari*est  of  judgment,  and  assigned  these 

as  his  principal  reasons,  to  witf  that  the  words  in 

tbe  first  count  are  not  actionable,  and  that  those  in  the 

secoffid  are  not  laid  to  be  spoken   maliciously   or   with 

Any  ill  motive*    There   wet*e  other  reasons  asssigned, 

bvt  he  seemed  to  rely  upon  these  only,  and  these  reasons 

come  on  now  to  be  ai^ued.    . 

Moore  fur  tbe  Defendant — ^Every  declaration  otight  to 
be  plain,  that  the  Court  and  the  |ui*y  may  understand  it ; 
brief,  that  the  records  of  the  Court  may  not  be  entarigled 
vilb  unnecessary  matter;  and  certain,  that  the  Defen- 
dant may  know  precisely  what  to  defend  himself  against. 
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9ep.  17M.  and  that  he  may  plead  it  Jn'  bar  to  subsequent  suit  for 
^■^^^''"^  the  same  rause;  and  it  ought  to  be  certain  matter^  whick 
''  in  law  will  8up|H>rt  the  action — to  charji^  a  man  with 
false  ftweartiigydoes  not  necessarily  imply  that  he  was  per- 
joredy  &  for  that  reason  has  been  held  always  not  actiona- 
ble; as  to  say  of  a  man  that  he  is  foresworn*  which  may 
be  in  common  conversation,  or  not  in  a  Court  of  record^ 
in  which  case  the  false  swearings  cannot  amount  to  per- 
jury—the same  thine^  is  it  to  say  he  is  foresworn  in  Courts 
meaning  a  Court  which  had  no  jurisdiction  to  adminintcr. 
an  oath.  He  cited  4  Bac.  M.  483,  484.  4  Sep.  t5» 
Cro.  EL  429,  788.  905.  Fdvertm  S.  C.  Danver^s  M. 
**  Your  brother  took  a  falHc  oath,"  held  not  actionable. 
As  to  the  second  count,  if  that  be  bad,  though  the  first  be 
a  good  count,  as  damages  are  assessed  generally,  and  the 
Court  cannot  know  whether  ih^y  were  assessed  upon  the. 
good  or.tlie  bad  count,  the  whole  is  vitiated  and  no  judg- 
ment can  be  given  ;  and^his  second  count  states  no  such 
matter  as  is  sufficient  to  support  an  action ;  it  states 
.  word<i  spoken  without  saying  they  were  spoken  mail* 
cionsly,  without  which  circumstance  they  are  not  actions- 
able.  3  BL  Com.  124,  125.  4  Boc.  M.  515.  4  Rep.  \7. 
Cro.  Car.  443.  Cro.  EL  834.  Cro.  Jac.  126.  Cro. 
EL  496,  497.*  10  Uep.  139.  2  BL  Rep.  750.  The  words 
laid  in  the  second  count  may  be  true,  and  yet  not  amount 
to  a  charge  of  perjury.  4  BL  Com.  136.  1  Harvk.  P. 
C.  172. 

B  eontrOf  it  was  argued,  that  the  role  as  to  actions  for 
slander  is  considerably  changed  at  this  day  from  what  it 
(118)  was  formerly.  In  antient  times  there  were  two  rules 
which  principally  governed  these  actions,  namely,  that 
words  were  to  be  taken  in  meluni  $ensu  ;  and  secondly, 
that  they  must  be  such  as  if  true  the  Plaintiff  was  liable 
to  be  punished  criminally.  As  to  the  first  of  these  rulea^ 
it  is  now  exploded  ;  and  as  to  the  second,  if  the  words 
are  s\ich  as  according  to  common  acceptation,  are  expres<» 
sive  of  a  charge  that  would  render  a  man  liable  to  pun- 
ishment, the  action  will  now  lie :  and  even  where  the 
words  are  defamatory,  though  not  containing  a  criminal 
charge,  an  action  hath  been  held  to  lie.  It  was  antieut- 
ly  the  policy  of  the  l^w  to  discourage  actions  for  slan* 
der,  ad  dbviendum  nuditia  haminum*  as  the  old  books  ex* 
pressed  it ;  hut  in  modern  times,  tiie  action  lias  been  en- 
couraged to  prevent  breaches  of  the  peace.    But  even 
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according;  to  the  ancient  autliortties,  thn' action  would  ^^P*  i'^^^* 

llefof  9110^  as  word?!  are  stated  in  the  declaration,  much  ^-^^^^'^ 

more  will  it  lie  by  the  modern   authorities.     Accfirdin,^ 

(o  the  old  taseH,  to  say  a  man  was  forsworn  in  a  CouH, 

ioiplyinj^  such  a  Count  as  had  a   right  to  administer  an 

oath  in  a  judicial  proceeding,  was  actionable,     fie  cited 

Cro.  El.  185,  135,  297,609,894.  €ro.  Car.  288,  322,  387, 

378,  509.  Luler.  538.     The  rule   at  this  day  in,  that 

words  intended  to  defame,  and  calculated  to  cRect  that 

parpo^te,  are  actiona()le,  contrary   to  the  rule  laid  down 

in  4  Rep.  1 5,  ft.  and   he  rit^d  L.  Ray.  960.     Cow.  278. 

Salk.  695.     Moreover  ^the  declaration  states   tjiat  by 

means  of  speaking  the  words,  the  Plaintiff  rould  not  bo 

elected  a  re  firemen  tative  in  the  House  of  Commons  for  tho 

county   of  Guilford,   as  h<*  had  been  befrire  for  several 

years;  and  the  jury  have  found   this  aliegalion   as  welt 

an  every  other  part  of  tfie  declaration  to  tie  true.     As  to 

this,  the  rule  is,  that  tliou|?h  the  words  j^^poken  be  not  of 

themseives  actionable,  yet  if  they  are  folluwcd  by  sjK'cial 

damage,  the  action   will  lie.     The  loss  of  his  election, 

which  would  have  been  honorable  to  the   PI  a  in  tiff,  is  a 

i^cial  damage.     He  cited  Cro.  Jac.  S2S.  4  Rep.  17^  (J?b. 

ML  346.  SaUi.  693.    Bull.  6  and  7.     What  is  called  the 

second  count  in  this  declaration,  is  not  so  ;  it  is  only  a 

laying  the  words  another  way  in  the  same  count,  and  the 

wliole  declaration  is  but  one  connt ;  and  if  in  the  same 

count,  some  words  be  actionable,  and  some  not^  and  da* 

mages  be  entirely  assessed,  after  the  vcr<lict  ihity  shall 

be  intended  to   have  been  assessed   for  the  actianablQ 

words.     He  cited  BM.  8.  Cro.  El.  237.   10  Rep.   ISO  to 

Osborne^s  case  131.  Cro.  Jac.  6S0,  Cro.  EL  329,  788.  Cro4 

Car.  328.    1  Salk.  119.   2  Cro.   598.     But  granting  that 

this  is  a  second  count,  as  the  Defendant's  counsel  insists    ^119^ 

it  is,  yet  the  word  maliciously,  is  not  of  necessity  to  be 

inserted.     1  Term.  Rep.  11,  or  Durnford  and  East  11. 

The  rule  is,  where  the  words  themselves  are  such  as  im« 

ply  malice,  there  it  need  not  be  stated   they  were  mail* 

ciously  spoken;  but  wliere  they  are  such   as  may  tea* 

sonabiy  he  su|ipr>sed  to  have  been  spoken  without  malice^ 

as  if  spoken  on  a  necessary  occasion,  or  in  a  ronfidential 

way  intended  for  the  benefit  of  the  hearer  only,   there 

they  must  be  laid  to  be  spoken  maliciously.     As  if  a 

man   enquire  of  the  character  of  a  servant  of  his  former 

mjftftt^r,  and  he  gives  him  a  bad  cbaractei* ;  here  the  bad 

character  may  b«  rei^onabiy  supposed  to  be  given  with      ' 

18 
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Sep.  17'94. intent  only  to  inform  the  enquirer  truly  of  t lie  Plaintiff's 
^^'^^^^'^^^  character*  to  answer  his  request,  and  without  any  mali- 
cious motive  towards  the  Plaintiff;  and  in  such  case  it 
is  the  speaking  the  words  with  mdice,  that  only  will 
make  him  iiaiile  to  the  action,  and  it  ought  to  be  laid 
that  iie  spoke  tliem  mnliriously.  So  of  every  qtiier  caso 
where  it  may  reasonably  be  supposed  from  the  occasion, 
they  were  spoken  with  no  ill  intent  to  the  Plaintiff,  tho 
malice  i>f  the  speaker  is  the  only  circumstance  that  can 
torn  the  scale  against  him,  and  it  must  be  expressly  sta* 
ted  in  the  declaration  atid  found  b>^  the  jury.  But  it  is 
equally  true,  fhat  this  circumstance  need  not  be  alledged 
in  any  case  where' the  words  themselves  manifestly  suew 
the  evil  desitcn  of  the  8|ieaker.  But  suppose  that  word 
necessary,  yet  now  since  the  jury  have  found  a  \rrdict 
^  against  the  Defendant,  it  must  be  presumed  they  were 
s|K)ken  maliciously,  as  otherwise  under  the  direction  of 
the  Court  thry  could  not  have  found  for  the  Plaintiff; 
and  the  defect  in  the  declaration,  supposing  it  to  be  one» 
is  remedied  by  the  verdict  BulL  JVYst  Priun  321,  S20. 
Salk^  9.  L.  Ray.  109,  811,  1214.  4  Burr.  dO£0.  2.  MhL 
dlS.  S  Mod.  162,  258.  He  concluded  with  praying  judg- 
ment for  the  riaiiiliff. 

Mr.  Moere  in  reply— The  Judges  have  not  the  power 
to  declare  any  tiling  to  be  law,  but  that  \Vlitcli  is  so  de- 
clared by  the  Legislature,  or  established  as  the  common 
law  as  found  in  the  books  of  imports — to  say  tliey  arc 
not  bound  down  by  former  decisions  establishing,  or  ra- 
ther ascertaining  what  is  the  common  law,  is  to  place 
the  property  of  all  the  citizens  in  the  arbitraty  and  ca- 
priclous  dispositions  of  the  Judges.  These  old  esses 
were  undoubtedly  considered  to  be  the  common  law.  and 
the  Judges  in  England  had  po  power  to  alter  it.  by  their 
modern  decisions— ^some  of  which  say  there  is  no  nile  to 
be  obsei*ved  in  such  cases,  but  the  understanditig  of  the 
Judges — establishing  a  doctrine  dangerous  to  liberty  in 
{l2ti)  ^^  extreme.  According  to  this  principle,  no  roan  knows 
^  ^  nor  can  know  until  he  hears  the  sentence  of  the  Jud.i^, 
what  words  he  may  speak  with  safety— one  set  of  Judg> 
68  may  entertain  one  opinion,  another  set  of  them  a  quite 
different  opinion.  There  should  be  some  certain  rule  iti 
this  as  wtll  as  in  all  other  cases*  from  which  the  Court 
should  not  depart ;  and  this  is  found  in  the  books  of  re* 
ports  ascertaining  what  the  common  law  was  before  our 
revolution,  and  which  is  declared  by  our  Legislature  to 
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be  in  force  here.  The  common  Ia\v»  4is  modified  and  ^^P*  ^'^^' 
changed  by  dectAkins  made  to  suit  the  circumstances  of 
the  people  of  England  since  that  period;  or  perhaps 
from  other  motives  less  commendable,  and  which  are 
handed  to  us  in  the  modern  books,  are  not  the  law  that 
ia  refer1*ed  to  by  our  acts  of  Assembly  ;  they  have  adopt- 
ed the  common  Ihiv  as  it  was  at  the  time  of  making  the 
acts,  and  as  it  had  beon  received  here  formerly.  This  is 
the  law  by  which  our  Courts  are  boutii^,  aild  they  must  as- 
certain  it  by  the  cases  adjudged  before  these  finglUh  inno- 
vations took  place.  Curia  advisare  vtUh  And  now  oti 
the  last  day  of  the  term  they  gave  judgment  for  Ihc 
Plaintiff. 

Judge  A SHB— -According  to  the  old  authorities  words 
are  to  be  taken  ill  meliori  sensuf  to  discourage  actions 
for  slander  ;  but  now  the  rule  is  changed,  and  they  are  to 
be  taken  to  have  that  signification  which  they  bear  in 
common  parlance ;  and  taking  them  in  that  sensr,  in  the 
present  case,  they  clearly  impart  a  charge  of  perjui'y. 

Judge  Williams — The  old  authorities  say,  that  tlie 
words  spoken  must  be  such  as  impute  a  Crime  punisha- 
ble, yet  there  are  many  of  these  old  cases  where  actions 
of  slander  have  been  maintained  without  the  assistance 
of  this  rule-^as  to  say  of  a  young  lady,  you  went  to  sucli 
a  place  to  drop  your  stink  ;  and  besides,  the  old  autho- 
rities cited  on  the  part  of  the  Defendant  go  to  this,  that 
if  the  words  were  foresworn  in  such  a  Court,  mention- 
ing it^  and  that  appears  to  be  spcli  a  CoArt  as  could  ad- 
minister an  oath,  it  sufficiently  implied  a  charge  of  pev- 
jury  to  support  the  action — but  if  they  only  charged  him 
with  being  foresworn  in  Court,  they  would  not  support 
the  action.  The  reason  of  this  difference  is,  that  in  En- 
gland there  are  many  Courts  which  have  no  power  to 
administer  an  oath,  and  if  an  oath  should  be  administer- 
ed, and  the  party  swear  falsely,  it  was  not  perjury  ac- 
cording to  the  authorities  cited  from  4  BL  Conu  136.  1 
Baw.  P.  C.  172,  and  the  Court  would  not  intend  the 
speaker  of  (he  words  meant  such  a  Cotirt  as  could  law- 
fully administer  an  oath,  when  he  liad  not  expressly 
named  such  an  one ;  because  another  rule  was,  that 
iirords  were  to  be  taken  in  meliori  sensu.  But  these  rea- 
sons will  not  apply  here— there  are  no  Goiirtf)  in  this 
country,  of  course  none  in  the  County  of  Guilford,  but 
sach  as  by  law  may  legally  administer  an  oath  ;  the  Or* 

plian  Court  bae  l^een  singled  out  as  one  that  cannot  ad« 
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Sep.i794.mim8teranoath5  but  I  think  the  Op))haii  Court  may 
legally  admiiiUter  in  re/g:ai'd  to  sik^Ii  loatterHasare  with* 
in  their  jurisdiction.  It  will  follow  therefore,  lliat  to 
say  a  man  awore  false  in  Court  in  this  coontry*  is  the 
same  thing  as  to  say,  he  swore  falsely  in  a  Court  having 
power  lawfully  to  administer  an  oath  to  himy  and  by 
the  old  authorities  themselves  such  words  would  support 
art  action  amounting;  to  a  charge  of  perjury. 

Et  per  curiam* — Let  the  Plaintiff  have  judgmenty  and 
It  Was  entered  accordingly. 

NoTB.— Vide  Brcrwne  v.  DnUit  3  Mtirph,  574.     Bolt  v.  SehoUjieid^  6 
Term  Hep,  691. 

James  Conner  v.  Gwin's  ExVs.    A  case  in  Equity. 

A  negro,  whose  life  was  forfeited  to  the  public  for  murder,  was  sold 
,    un<Ter  execution,  without  that  fact  bcinj!;  then  known.     A  bill  in 
Kqutty  by  the  purchsi'^er  praying  to  stand  in  the  place  of  the  judge- 
ment creditors,  for  the  amount  of  the  purchase  money  wassustulned 
by  the  Court. 

The  bill  stated,  that  two  executions  being  writs  of  Ji» 

fa.  issned  from  the  County  Courts  of  Mecklenburg  and 

IrrdelK  at  the  instance  of  dtfTerent  PlaintiflTsy  and  were 

levied  by  the  Sheriff  on  the  property  of  the  testator  in 

his  lifetime,  and  particularly  on  a  negro  fellow  named 

;  and  that  the  property  was  advertised  for  sah 


that  before  the  day  of  sale,  this  negro  privately  murder- 
ed the  testator,  aod  that  on  the  day  of  sale  the  perpetra- 
tor of  the  murder  had  not  been  discovered.     That  this 
negro  was  sold  on  that  day,  and  purchased  by  the  Plain- 
tiff for  a  sum  of  money   amounting  to  tlie  judgments, 
which  he  paid  in  discharge  of  tliem.     That  afterwards  it 
was  discovered  this  negro  had  committed   the  murder, 
whereupon  he  waj'  tried,  condemned  and  executed ;  and 
the  bill  prayed  that  as  the  life  of  the  negro  was  in  ra6t 
forfeited  to  the  public,  at  and   before  the  day  of  sale  ; 
and  (hat  as  an  action  at  law  could  not  be  supported  by 
the  Plaintiff  against  the  executors,  that  this  Court  would 
decree  him  to  stand  in  the  place  of  the  judgment  credi- 
tors,  and  to  be  considere^l  in  the  light  of  purchaser  of 
'the  benefit  of  their  judgments,  so  as  to  have  the  estate  of 
the  testator,  as  to  the  amount  thereof,  subject  in  the  same 
manner  it  was  at  the  time  when  the  money  wa;  advanc- 
ed by  him.    The  Defendants  demon ed  to  this  bill   for 
want  of  equity,  but  agreed  that  if  the  opinion  of  the 
(12S)    Court  should  be  against  them  on  this  point,  they  would 


not  farther  contend  against  the  Plaintifl;  as  the  facts  Oct^im. 
stated  in  the  bill  were  true*  but  would  submit  to  such  de- 
cree as  the  Court  tliought  proper  to  make. 

And  now  this  cause  came  on  to  be  tried,  and  the  de- 
murrer being  argued ; 

ttr  curianif  Judge  Ashk  and  Judge  WiiiUams^  we 
arc  clearly  of  o|nniiin  that  the  facts  stated  are  proper  for 
the  jurisdiction  of  this  Courts  and  if  true,  that  thePlain- 
tiflf  is  entitled  to  relief  agreeably  to  the  prayer  of  this 
bill.     Whereupon  a  decree  was  entered  accordingly. 


HILLSBOROUGH,  OCTOBER  TERM,  1794. 

Flowers  v.  Glasgow. 

On  demand,  previoas  to  bringing  detinue,  Deftendant  acknowledged, 
that  the  negroes  Were  in  Uis  possession.  Proof,  that  he  had  given 
one  of  the  negroes  to  his  son'in4aw,  who  was  in  possession  of  him 
at  the  time  of  the  demand,  shall  not  prevent  the  Defendant's  liabi- 
nty  to  the  action. 

Detinue.  This  cause  now  came  on  to  be  tried  upon 
tike  i^eneral  issue,  and  the  proof  of  the  demand  made  by 
the  PlaintifT  previous  to  the  institution  of  his  action  was» 
that  Plaintiff  demanded  the  negroes  f  James  and  Damp- 
seyj  of  the  Defendant,  who  acknowledged  they  were 
both  in  his  possession^  and  said  he  should  not  deliver 
them  ;  and  that  this  demand  was  in  January  or  Febru- 
ary, 1787.  The  Defendant  then  proved,  that  two  years 
before  that  period  he  had  given  James  to  his  son-in-law, 
•Mr.  WiUia^ns,  and  had  at  the  same  time  given  him  pos- 
session, which  he  had  continued  ever  since ;  and  that 
the  negro  JameSf  in  January  and  February,  1787,  was 
in  ^iUiavCs  possession.-r*It  was  argued  by  General 
Davie^  that  Glasgow^  as  a  parent,  was  willing  and  inten- 
ded to  undertake  the  defence  of  the  action  himself,  and 
his  acknowledgment  must  be  taken  as  evidonre  to  that 
amount.  Et  per  curiam,  Ashb  and  Williams — ^The 
evidence  must  be  so  understood  ;  and  they  directed  the 
jury  that  this  evidence  was  sufficient  proof  of  the  posses- 
sion having  been  in  the  Defendant  at  that  time  ^  but  the 
cause  for  another  reason,  was  adjourned. 

Norrs. — Judge  Williams  said  in  this  case,  upon  another  psrt  of  the 
aigttment,  that  he  should  yield  to  the  decision  in  the  case  of  Timm4 
and  Potter,  until  it  should  be  contradicted  by  a  more  full  deci^oii  to 
the  contraxy.  It  was  decided  by  two  Judges,  Asii£  and  SrsircERi  a- 
gaiaat  his  (pinion. 
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Oct  1794^  AHenN  Ex'ro.  v.  Montfort  Stokes- 

A  plea  to  tHte  juris  liclion  of  the  C'^urt  under  the  act  of  1793  Rev  e^ 
393, 18  to  be  decider  1  m  to  the  amount  for  which  the  suit  is  brought, 
only  by  the  writ  and  declaration. 

Debt*  The  bond  was  fur  one  Iinndred  po'nndst  but  rc" 
diired  by  payment^t  afi  thp  pffendanf  alled.urcf!,  to  about 
thirty  pounds;  he  pleaded  to  the  jurtddicdon  oF  the 
Court  according  lo  the  act  of  179S,  c.  19,  which  diivcts 
that  from  and  after  the  passinjc^  of  this  art,  no  suit  shall 
be  originally  commenced  in  atiy  of  the  Sujierior  Courts 
f  ISd)  ^"  ^'^'^  State  for  atiy  debt  or  demaud  of  less  value  than 
one  hundred  pounds,  where  the  PlaintiflT  and  Defendant 
lived  in  the  same  district ;  or  for  li^sa  than  fifty  pounds, 
whet*e  the  parties  lived  in  different  districts;  and  if  any 
suit  shall  be  commenced  contrary  to  the  ir»e  intent  and 
meaning  hereof,  or  if  any  person  shall  demand  a  greater 
sum  than  is  due,  on  purpose  to  evade  this  act ;  in  either 
case,  the  PlaiatiR*  shall  be  non-suited  and  pay  costs  :  and 
the  Defendant  set  forth  in  his  plea,  that  the  real  and  true 
demand  of  the  Plait^tifT  was  of  less  value  than  fifty 
pounds  ;  to  which  plea  there  was  a  replication  and  issue* 
Etper  curianif  Judge  A^^he  and  Judge  Williams — This 
is  an  issue  t<i  be  determined  by  the  Court,  and  that  the 
writ  and  declaration  was  proof  of  the  amount  of  the 
Plaintiff's  demand,  and  as  the  sum  demandedin  the  writ 
and  declaration  was  above  the  sum  of  fifty  pounds,  they 
ordered  a  respondeas  ouster*     ^uere  de  hoc* 

Note. — Vide  fhr>  Part,  of  MeJ^augion  &  Co.  v.  HtunUrt  pott  454. 
Bell  V.  Bell,  1  Mur.  95.  McGhee  v.  Draughon  &  Jordan^  3  Cai\  Law 
Bep.  260. 

Christmas  and  others  v.  Campbell  and  others. 

An  affidavit  of  an  agent,  not  a  party  in  the  suit,  cannot  be  annexed  to 
an  answer  to  dissolve  an  injunction.  But  an  order  may  be  made  to 
have  the  fact,  which  the  affidavit  was  intended  to  show,  tried  by  a 
jury  at  the  next  term. 

Catktt  Campbdl  and  bis  partnei*s,  V^nerchants  in  Pe* 
tersburg,  recovered  a  judgment  on /debt  in  the  Superior 
Court  here  last  term,  against  Christmas  and  his  part- 
ners ;  and  since  the  last  term,  the  Defendants  filed  their 
bill  in  equity,  and  obtained  an  injunction.  They  stated 
in  the  bill  that  when  they  gave  the  bond,  Camphell  pro- 
mised not  to  sue  them  upon  It,  and  that  they  were  indu* 
ced  to  confess  the  judgment  by  Mr*  Tatom^  tlie  agent  for 
CatnpieU  ^  Company  ;  viho  prumistd  them,  that  i£  thejr 
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voold  each  pay  their  propoi-tion  of  five  liiindrcd  dollaps,^*-  ^'^^^ 
on  or  before  February  then  next,  execution  should  be  ^^"^"^^^^ 
stayed  for  the  residue  till  they  ronUI  .sue  and  recover  the  •« 

amount  from  their  debtors.  Campbell  by  his  airsi%'er«  de* 
nied  ihat  he  had  promised  not  to  sue  upon  the  bond  as 
they  had  slated  ;  and  as  to  tlie  promise  of  his  ap^cnt,  de- 
nied that  be  be|ieved  it  to  be  true,  behij^  iMformed  to  the 
contrary  by  his  agent,  nho  he  believed  had  given  him 
true  information  ;  and  he  fun  her  stated  in  liis  answer^ 
that  as  to  the  said  promise  staled  to  he  made  by  his  said 
agentf  that  the  agent  not  being  made  a  party  to  the  bill 
had  no  op|H>rtunily  to  answer,  but  that  lie  had  made  his 
affidavit  contradicting  that  part  of  the  bill  whirh  related 
to  his  promise,  and  prayed  that  the  bame  miglit  be  taken 
and  received  as  pan  of  his  answci*.  Tiiis  iiflidaut  was 
accordingly  appended  to  the  aiisucr,  and  fully  denied  the 
liromisc  aliedged  in  the  bill  Ux  be  made  by  him  to  the  De* 
fendants  at  law* 

Moore  for  the  Defendants,  insisted  th^t  this  affidavit 
was  e;i?  par/e,  and  could  not  be  received  as  part  of  the  (124) 
answer;  and  citod  a  case  adjud.:;ed  at  H»lifiix,  where  a 
number  of  affidavits  were  annexed  to  the  answer  tending, 
todisprf>ve  the  facts  stated  in  the  bill,  and  were  rejected 
by  the  Court ;  and  he  insisicd  in  like  manner,  that  the 
affidavit  annexed  in  the  present  case  might  not  be   read. 

E  contra — The  counsel  for  the  DefendHut  to  this  bill 
insisted,  that  the  case  at  Halifax  was  not  such  an  one  as. 
ought  to  be  received  as  a  precedent;  he  I'emembered  that 
case  \ery  well— that  the  objection  tiicrc  was  taken  by 
Jilr.  Jloore — that  there  was  not  argument  on  tiie  other 
hide — ^aiid  that  it  ought  to  be  considered  as  n  case  that 
passed  sub  silentio.  He  said  the  objection  now  t^ken, 
of  its  being  ex  parte,  was  not  a  sound  one,  for  the  answ^er 
uf  the  Defendant  was  ex  par(^— *thcre  was  no  cross  ex- 
amination, and  the  only  security  for  its  truth  was  his  be- 
ing liable  to  pi*osecution  if  he  swore  untruly,  and  that 
there  was  the  same  security  in  the  ca^e  of  the  affidavit 
-^le  that  makes  it,  is  aUo  liable  to  be  prom  c  t  d  if  he 
swears  untruly.  Injunctions  may  be  granted  u|ion  afUda- 
Tits  taken  ex  parte,  t  Eq.  Ca.  M.  285.  «•  6.  2  Eq.  Ca^ 
•16.  522. s«  2.  14.  «•  2.  It  may  be  also  cont iuned  upon  affi- 
davits against  the  answer,  though  that  be  full  and  deny 
all  the  equity  of  the  bill.  3  fFilL  255.  In  some  cases, 
an  injunction  may  be  granted  upon  affida\it  only  without 
«  billj  or  before  it  is  filed.    2  Veni.  401.  5  Da.  M.  1T5. 
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Oct  1794.  in  which  case  it  was  granted  before  bill  filed,  which  un- 
doubtedly must  have  been  upon  affidavit ;  aho,  2  Bq.  (Ja* 
M*  527.  If  then  an  injunction  may  be  continued  on  affi- 
davits contradicting  the  answer  taken  by  the  complainant 
ex  partCf  it  would  seem  to  follow  that  affidavits  contra- 
^  dieting  the  bill  may  be  taken  ex  parte  to  dissolve  the  in- 
junction, and  ihis  is  the  only  use  we  wish  to  make  of  the 
annexed  affi«lavit;  and  it  seems  to  be  peculiarly  proper 
in  a  case  circumstanced  like  the  present*  where  it  is  im- 
poBsibie  for  the  Defendant  to  give  any  positive  answer 
to  the  whole  of  the  bill»  part  of  the  matter  charged  there- 
in having  been  transacted  with  bis  agent  in  his  absence, 
and  that  agent  not  made  a  party.  At  this  rate,  any 
foreigner  may  be  delayed  of  the  fruits  of  a  judgment  re- 
covered in  our  Courts  ad  infinihim;  since  they  generally 
obtain  their  judgments  by  the  a.c^eiiry  of  an  att(»rney  at 
lawy  or  attorney  in  fact ;  the  Defendant  at  law  then  has  / 
nothing  more  lo  do,  than  to  state  an  agreement  like  that 
stated  in  this  bill,  wit^i  the  attorney  for  the  Plaintiif,  ta- 

(125^  ^'"S  ^'^^  ^^^  ^^  make  him  a  party,  and  as  the  Plaintiff^it 
^  ^  law,  cannot  in  the  nature  of  things  say  poHiti\ely  that  tlw 
fact  was  not  as  stat4*d,  the  injunction  must^be  continued. 
Besides  when  the  debate  is  about  the  continuance  or  dis- 
solution of  an  injunciion,  all  that  the  Court  can'«nquii*c 
ofy  is,  whether  there  is  enough  to  satisfy  them  appearing; 
in  the  cause,  to  say*  thnf  the  judgment  at  law  was  not 
unconscientious;  and  of  this  they  may  be  as  well  satis- 
iied  by  hearing  the  affidavits  of  others  as  the  affidavits 
of  the  Defendant  himself.  If  the  doctrine  advanced  on 
the  other  side  he  rereived  here  as  the  rule  of  a  Court  of 
equity,  no  iojunc  tion  can  ever  be  dissolved  on  the  coming 
in  of  the  answer,  where  the  principal  fact  is  alleged  to 
be  transacted  or  promised  by  the  Defendant's  agent; 
and  a  bill  in  equity  will  come  to  operate  almost  as  a  bar 
of  the  demand  of  the  Plaintiff  at  law— >For  instance,  in 
the  present  (ase,  can  this  injunction  be  dissolved  at  all 
but  upon  a  hearing  of  the  cause  upon  depositions  being  ta- 
ken, and  the  cause  regularly  set^own  and  heard  P  And 
it  IS  a  well  kno^n  fact,  that  at  this  time  there  are  a  great 
number  of  hills  now  in  this  Court,  prior  in  time  to  the 
present  bill»  of  ten  years  standing  and  upwards— 4;ho^ 
Plaintiff  at  law  had  better  abandon  his  debt  than  be  de- 
layed and  vexed  so  long. 

Per  curiam^  Judge  A^hb  and  Judge  Williams — The 
Defendant  here^  it  is  true^  has  denied  in  positive,  terms 
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that  he  agrccfd  not  to  sue  this  bond;  but  af3  to  the  other OcM?94. 
part  oF  the  bill,  stating  an  agreement  by  the  agent  that  if  '-^^^'^'^^^ 
the  Defendants  at  law  should  each  pay  his  proportion  of 
500  dollars  hefoi-e  February  then  next,  thut  execution 
should  be  then  Ktayed  until  they  could  collect  the  residue 
of  the  debt  fi-om  their  debtors,  this  he  has- not  positively 
denied;  he  says  only,  he  does  ni»t  believe  Why  such  a- 
grcement  was  made;  and  indeed,  not  being  present  wlien  -  - 

this  judgment  was  obtaitied;  he  could  not  positively  deny 
it — therefore  it  remains  unnei^^utived,  and  the  injunction 
must  be  continued.  The  affidavit  an tiexed,  of  the  agent, 
Jffr.  Tatotn^  cannot  be  road,  he  not  being  a  Defendant  to 
this  bill ;  and  indeed  he  couM  not  be  made  a  Defendant^ 
not  being  interested  in  tlie  jnds^ment.  Had  he  been 
made  a  party,  lie  tnight  have  dtsclaiiniMl  any  interest  or 
concern  therein,  and  the  bill  as  to  him  would  have  been 
dismissed  with  costs  ;  and  his  affidavit  cannot  be  receiv- 
ed, because  it  was  i^ken  ex  partCf  and  for  want  nf  n-oss 
examination  may  appear  in  a  different  dress  now  from 
what  it  would  appear  were  he  cross  examined  by  the. 
complainants,  who  might  suggest  matters  that  Ite  would 
recollect,  and  which  for  want  of  such  stiggcMtion,  he  (iqS'S 
might  not  reciember.  This  we  have  decided  over  and 
over  again  ;  hut  we  will  matve  nn  order,  that  the  unne- 
gatived  fact  shall  be  tried  by  a  jury  at  the  next  term.-^ 
Let  the  injunction  be  continued,  and  make  an  order  for 
the  trial  of  this  fact  at  the  nexit  terni ;  which' was  done 
accordingly. 

Note.— Ttiat  ex  parte  affidavits  cannot  be  received  to  support  an  in- 
junction.     Vide  Leroy  v.  iHckinson  and  otlietsi,  1  Car.  Law  Rep,  497. 

Sears  v.  Parker.  , 

Grants  from  the  State  cannot  be  avoids  d  for  any  cases,  in  any  ot^er 
manner,  than  by  proceedings  in  a  Court  of  equity.  • 

Ejectment.  Henry  Eustace  McCuUoch  had  a  tract  of 
land  in  the  county  of  Randolph,  the.  first  line  of  which  . 
began  at  a  marked  corner,  thence  a  course  and  distance 
called  for  in  his  deed,  and  a  second  corner  which  was  al- 
so marked  ;  but  the  distance  from  corner  to  cornet^,  was 
greater  than  the  distance  mentioned  in  the  deed  :  then 
the  deed  called  for  a  second  line,  meritioning  the  course 
and  distance,  and  a  stake  as  the  point  of  its  termination. 
It  was  not  marked,  nor  vfvis  there  any  stake  tp  be  foiinu.. 
In  like  manner  the  deed  called  for  the  third  and  foiirti)^ 
lines,  tlescribing  their  courses  and  distances.    These' 
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?^^^i?^.  were  not  marked.  He  had  alsd  a  second  tract  adjoining 
'  this,  beginning  at  the  stake,  the  thii-d  corner  of  the  first 
tract,  being  the  termination  of  the  second  line  ;  ttaat 
thence  the  course  of  the  said  second  line  of  the  first  tract 
was  continued.  The  deed  called  for  a  marked  corner  as' 
its  termination,  ^hich  was  found  ;  but  at  a  distance  from 
the  stake  much  greater  than  that  chilled  for  in  the  deed.  ' 
The  deed  next  called  for  a  line  of  the  same  course  with 
the  third  line  of  the  first  tract,  but  onl^  half  the  distance 
of  the  said  third  line ;  thence  by  a  line  parallel  to  the 
first  line  of  the  second  tra<;t,  calling  for  a  corner  at  the 
intersection  of  the  third  line  of  the  first  tract*  Sedrs 
had  obtained  a  state  grant  for  the  land. adjoining  the  o- 
ther  hiklf  of  the  third  line  of  the  firat  tract,  but  the  sur> 
vejors  appointed  to  run  those  tracts  of  •AfeCuUocA,  previa 
ous  to  their  being  sold  as  confiscated  land^  had  begun  at 
the  second  corner  of  the  second  tract,  and  had  run  it  by. 
courses  and  distances;  they  then  extended  the  second  line 
of  the  first  tract  to  the  third  line  (as  they  surveyed  it)  of 
the  second  tract,  being  the  fourth  or  concluding  line  from 
the  beginning  stake  mentioned  in  the  deed.  This  .made 
tiie  distance  of  the  second  line  of  the  first  tract  much 
greater  than  the  distance  called  for  in  the  deed,  and  of 
course  the  third  line  of  the  first  tract  drawn  from  thenoe» 
would  include  the  land  taken  by  Sears;  but  if  the  sec* 
ond  line  of  tlie  first  tract  should  terminate  at  the  comple- 
tion of  the  distance  mentioned  in  the  deed,  and  the  third 
line  of  the  first  had  been  run  by  its  course  and  distance 
from  thenccy  then  it  would  leave  out  the  land  taken  by 
Bears* 


(lar) 


B  C  represents  the  course  and  distance  of  the  second 
line  of  the  first  tract  B  D  represents  the  second  line  of 
the  first  tract,  as  run  by  the  surveyor  to  make  it  adjola 
to  the  line  D  O,  being  the  third  line  of  the  second  tract, 
49  ran  by  the  surveyor  by  courses  and  distances  from  the 


HATWOOD^S    REPORTS.  ^   147 

I 

Corner  L  Should  the  tliird  line  of  the  ftrsC  tract  be  ran  Oct.  1794. 
from  tbe  TKiint  C,  the  distance  and  coarse  called  for  In  v^^^^"^^^ 
(he  deed,  it  would  form  thp  line  C  H  E,  and  leave  oot 
8ear$*s  land,  lying  between  the  lines  E  H  and  F  G  ;  But 
if  tbe  distance  of  the  second  line  be  disregarded,  and  that 
be  eitended  to  the  line  of  6  D  as  laid  off  by  the  sarvey- 
or,  and  the  third  line  of  the  first  tract  be  run  from  the 
first  point  D,then  Sears^s  land  is  included.  The^re  two 
tracts  were  sold  as  confiscated  property,  and  were  des- 
cribed in  the  deeds  granted  to  the  purchasers  as  run  by 
the  surveyors,  that  is  to  say — ^the  first  tract  was  bounded 
by  tbe  line  D  F,  and  so  included  Seart^a  land. 

The  Counsel  for  Bears  insisted,  that  where  a  deed 
calls  for  a  course  and  distance,  and  there  be  neither  a 
marked  corner  nor  a  natural  boundary  called  for,  that 
the  line  must  of  necessity  stop  where  the  distance  called 
for  in  the  deed  is  completed ;  and  in  the  present  case, 
that  is  at  the  point  C,  and  that  is  the  beginning  corner 
also  of  the  second  tract ;  consequently  the  line  C  E  is  the 
third  boundary  of  the  first  tract,  and  not  the  line  D  F, 
and  consequently  also  Beards  land  is  not  included  eitlier 
iQ  the  first  or  second  tract  of  McCuUoch. 

E  contra — It  was  argued  by  Mr.  JIfdore  for  the  Defen- 
dant, that  old  surveys  ought  to  have  a  reasonable  allow- 
ance made,  since  in  almost  all  of  them  the  lines  are  too 
long ;  the  first  line  of  the  first  tract  in  the  case  now  be- 
fore us,  is  a  marked  line,  and  too  long ;  if  we  allow  the 
same  measurement  in  the  second  line,  that  proportion  will 
carry  the  second  line  beyond  the  point  C  and  even  to  D, 
and  then  the  land  entered  by  Bears  and  granted  to  him  (128) 
by  the  State,  was  not  vacant  land  at  tbe  time  of  his  en- 
try. Secondly,  he  argued^  that  tbe  deed  granted  by  the 
State  to  tlie  purchaser  of  this  confiscated  property,  ex- 
pressly included  the  land  now  contended  for  by  Bears  ; 
and  supposing  it  to  have  been  vacant  land,  not  included 
in  either  of  McCuUoch^s  tracts,  yet  having  been  granted 
by  the  State  to  the  purchaser  of  the  confiscated  lands, 
prior  to  Sear^s  entry  and  grant,  the  State  could  not  af- 
terwards grant  it  to  him,  and  so  quacunque  via  data.  Be- 
ars is  not  entitled  to  recover. 

Counsel  for  Bears  in  reply — ^The  deed  to  the  purcha- 
ser of  the  confiscated  lands,  expressly  states  that  this 
land  was  sold  as  the  land  and  estate  of  Henry  Eustace 
JlPCulloch  confiscated  by  tbe  Legislature^  which  makes 
it  evident  that  no  more  was  intended  to  be  conveyed 


^       > 
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Oct.  1754.  than  Hie  land  which  had  been  the  property  of  He^nry 
^"•""'^^^^'^  Eustace  M^Cjulloch;  and  if  by  mistake  or  design  the 
boundaries  likd  been  exten'led  beyond  wliat  his  grant 
covered,  tliat  mistake  was  to  be  rectified  by  the  expresa 
words  of  the  State  £^rant,  sa>  ing  the  State  conveyed  it  as 
his  land  ^  for  whether  it  was  his  land  or  not  was  to  bo 
ascertained  onl^  by  his  grant,  not  by  the  description  of 
the  State  grant  to  the  purchaser ;  and  i4£0n  inspection 
of  Jtf^Cti{toc/t*s  deed«  and  by  ruyniiig  the  land  described 
therein  b/  course  and  distance,  where  there  is  no  mark* 
ed  line,  we  arc  ascertained  that  the  land  now  claimed 
by  StarSn  is  not  any  part  of  the  lands  formerly  granted 
to  J^rCullochf  and  as  his  to  the  purchaser  of  it  as  con0s^ 
Gated.  Moreover  the  laws  of  this  State  gave  authority 
to  the  Commissioners  of  confiscation  to  sell  only  socli 
lands  as  had  been  appropriated,  and  behmgeil,  and  were 
legally  secured  to  such  persons  asliad  incurred  the  pen- 
—  alty  of  confiscation,  not  those  lands  that  were  vacant 
and  never  had  been  appropriated  intiividually-^for  'he  dis- 
posal of  these,  other  officers  were  appointed  under  the 
laws,  for  entering  vacant  and  unappiopriated  lands. 
The  officers  appointed  to  dispitse  and  make  conveyances 
for  these  several  descriptions  ofland  confiscated,  and  va- 
cant lands,  were  in  the  nature  of  attornies  constituted 
by  individuals,  to  sell  lauds  for  their  principals  ;  with 
regard  to  whom  it  was  a  well  known  rule  of  law,  that 
if  the  attorney  exceeded  his  powers,  whatever  he  did  be- 
yond them  was  void,  as  being  done  without  authority. 
Suppose  an  individual  appoints  two  attornies,  one  to  sell 
one  tract,  and  another  to  sell  anorher  tract  adjoining; 
and  the  first  sells  the  tract  he  was  empowered  to  sell, 
and  part  of  the  adjoining  tract,  which  the  other  only 
(129)  "Was  empowered  to  sell-^surely  the  sale  would  be  void 
as  to  such  part  of  the  seccmd  tract  as  he  had  not  been 
authorized  to  dispose  of.  So  here,  the  Commissioners 
of  confiscation  were  empowered  to  sell  M^CuUocVs  tract, 
the  Entry-taker  fur  the  County  of  Randolph,  is  empow- 
ered to  sell  the  vacant  and  unappropriated  land  adjoin- 
ing ;  and  is  not  the  sale  of  this  vacant  land  made  by  the 
Commissioner  void,  as  having  no  power  ttf  intermeddle 
with  it  ?  If  not,  I  would  be  glad  to  know^  for  I  cannot 
with  my  utmost  exertion  discover  the  distinguishing  mark 
that  differs  the  case  of  these  officers  from  that  of  the  at- 
tornies  of  individuals.  It  seems  to  me»  the  rule  of  lav 
is  the  same  in  both  caseSf  and  ouglU  to  be  adhered  to  in 
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the  present  case^  more  especially  as  the  Entry -taker,  (he  Oct.  1794. 
proper  officer,  haying  Ia\%ful  authority  to  sell  lias  execii-  s^%^^^-/ 
ted  Ills  power  by  receivinje;  the  purchase  money  for  the 
public,  and  issuin.G;  his  warrafit  for  the   surveying  this 
vacant  land  for  the  purchaser  Sears,  according  to  the 
laws  of  the  country.     It  has  been  iiinted  by  the  Counsel 
for  the  Defendant,  and  indeed  it  must  be  acknowledged, 
that  the  Court  in  some  instances  formerly  have  decided, 
that  a  Srate  deed  cannot  be  avoided  either  in  all  or   in 
part,  upon  evidence  on  a  trial  in  ejectment,  for  the  dan*, 
ger  that  would  ensue  to  purchasers  if  tlieir  deeds  could 
be  avoided  by  parol  evidence  given  to  a  Jury.— With 
great  deference  to  the  Counsel  on  the  other  Hide,   and  to 
the  former  opinions  of  the  diurt,  I  must  say*  that  I  have 
considered  of  this  position  with  the  roost  anxious   atten- 
tion, and  viewed  it  in  every  light  whicli  ray  imagination 
could  place  it  in,  and  1  could  never  attain   to  any   view 
of  the  subject  that  could  give  it  the  appeaninceof  consis* 
tence  with  the  rules  of  law.     Suppose  a  Coivtmissioner 
of  confiscated  property,  or  an  Ent{'y-taker,  had  sold   to 
A.  who  paid  the  purchase  money,  and  the  Governor  and 
Secretary  by  mistake  had  made  out  and  executed  a  state 
grant  to  B.  and  afterwards  had  made  out  and  executed 
'  a  deed  to  A.  shall  not  A.  be  suBerd  to  shew  this  mistake 
U)K)n  a  trial  in  an  ejectment  brought  against  B.  to  recov- 
er the  land  ?  Suppose  the  Governor  and  Secretary  had 
been  deceived  into  this  measure  by  fraudulent  and  false 
representations  of  B.  shall  not  this  fraud  be  sfiown  upon 
a  trial  in  ejectment,  and  tlie  deed  to  B.  avoided  i  Sup- 
pose the  warrant  of  survey  as  made  bv  tlie  proper  En-  ^ 
try-taker,    the  certificate  of  survey,  and   the  plat  an- 
nexed shall  be  falsely   made  out  and  returned   to   the 
Secretary's  office,  and  by  that  means  a  grant^  procured 
10  tiie  name  of  the  forger,  or  any  otiicr  person,  to  the 
prejudice  of  a  fair  purchaser  who  after\^ards  ohiainshis    ^30^ 
grant,  sliall  he  not  be  suiTcred  to  pro%e  all  ibis  upon  a    ^ 
trial  in  ejectment?  It  is  argued,  that  this  mufit  be  done 
io  a  Court  of  equity — but  ^hy  ?  1   appreiiend  this  doc- 
trine is  grounded  upon  a  mistake  of  what  is  said  in  ma- 
ny books  respecting  the  powers  of  a  Court  of  Chancery 
to  repeal  letters  patent  impro|)er]y  granted,  or  obtained              , 
upon  misrepresentation  or  deception.     If  we   attend    to 
the  different  construction  of  the   Court  of  Chancery 
in  England*  and  of  our  own  Court  of  equiiy  in  this  coun- 
ti79  the  uiistake  will  be  discovered.    The  Court  of  Chan- 
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^!l  ^^*  eery  in  England  exGercisen  a  connmon  law  jarisdiction 
with  respect  to  the  repeal  of  letters  patent,  and '  also  an 
equity  juriadiclion  altogether  distinct  from  that,  upon  a 
bill  filed  for  that  purpose.  Their  jurisdiction  '  with  re* 
spect  to  the  repeal  of  letters  patent  is  limitedyand  directed 
by  the  settled  and  known  rules  of  the  cominon  law. 
3  Bl*  Com.  47f  S61.  Now  our  Court  of  equity  is  not 
vestecT  with  this  power,  it  possesses  only  all  the  |iott*er9 
and  authorities  within  its  district,  that  the  Court  of 
Chancery,  formerly  held  in  this  State  under  the  late  gov* 
ernment,  u<ied  and  exercised,  and  that  are  properly  and 
rightfully  incident  to  such  a  Court,  agreeably  to  the  laws 
in  force  in  this  State,  and  not  inconsistent  with  our  pre- 
sent constitution  ;  provided  no  final  decree  shall  be  pass- 
ed by  such  Court,  but  where  two  of  the  Judges  at  least 
are  present.  1782.  cA.  11.  $•  2.  This  vests  in  the 
Court  of  equity  here  such  powers,  and  these  only  as  the 
Court  of  Chancery  in  England  exercises  on  the  equity 
side  of  the  Court  All  the  subsequent  parts  of  the  act 
cited,  are  directed  and  confined  to  process,  powers  and 
proceedings  that  were  used  on  that  side  of  the  Court  of 
Chancery  in  England,  and  speaks  of  none  others.  So 
that  the  whole  texture  of  our  act  shews,  that  our  Courts 
of  equity  arc  empowered  to  proceed  by  bill,  not  by  sd. 
fa»  The  Court  of  Chancery  in  England,  on  the  equity 
side,  also  proceeds  by  bill,  answer  and  depositions  ;  but 
on  the  law  side,  and  so  far  as  regards  the  repeal  of  let- 
ters patent,  it  proceeds  according  to  the  rule  of  the  com- 
mon law.  3  BL  Comr  47,  49.  Wood?s  Inst  479.  4 
Inst.  79  to  81.  i  Str.  146.  1  Eq.  Co.  M.  127.  and  this 
power  has  never  yet  been  vested,  by  any  act  of  the  Le* 
gislature  in  our  Court  of  equity.  It  has  no  power 
therefore  to  proceed  by  sci.fa.  to  repeal  the  grants  of 
the  State,  as  the  Court  of  Chancery  in  England  hath. 
The  same  reasons  which  rienderd  it  proper  there,  that  the 
Chancery  should  exercise  that  power,  do  not  by  anj 
means  apply  here.  The  Chancellor  has  the  posMSsion 
of  the  great  seal,  which  is  necessary  to  give  validity  to 
these  grants,  and  the  records  of  them  are  preserved  in 
hi9  custody,  and  he  for  the  most  part  knowing  the  sug* 
gestions  upon  which  the  grants  issued,  he  is  the  proper  offi- 
cer therefore  to  be  entrusted  with  the  charge  of  detecting 
mistakes  and  rectifying  Uiem — he  can  perform  this  task 
with  more  effect  than  any  other,  and  he  can  vacate  the 
record  of  the  grants  improperly  issued,  these  records 
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mthin  bis  ioimediate  power;  but  what  would  be  tbe  ^^^  ^794. 
cooseqaciice  of  an  attempt  on  the  part  of  our  Court  of  ^^^^^^"'^^ 
equity  to  exercise  this  power?  Can  this  Court  govern  it« 
self  by  the  rules  of  the  Court  of  Chancery  in  England, 
when  proceeding  with  the  same  object  in  view  i  If  their 
rules  will  not  apply  here,  then  our  Court  must  either 
frame  new  ones,  which  I  apprehend  it  has  no  authority 
to  do,  or  must  r'elinqiiish  its  jurisdiction  eutii-ely.  *  The 
Chancellor  in  England*  issues  his  sci.fa»  returnable  ei- 
ther before  him  in  his  Court  of  Cliancery,  or  into ,  the 
King's  Bench  ;  when  returnable  before  himself,  the  par- 
ty either  suffi^rs  judgment  by  default^  or  demurs  or  takes 
issue;  in  the  two  former  cases,  the  Chancellor  gives 
judgment;  in  the  latter,  he  sends  the  issue  into  the 
King's  Bench  to  be  tried.  Dyer  197.  1  Mod.  27.  Latch,  S. 
3  lev.  220.  Cro.  Jac  12.  6  Mo.  Rep.  229.  4  Inst.  72. '80. 
There  is  no  bill  filed  against  the  Defendant,  he  is  not  re- 
quired to  answer  on  oath  and  discover ;  the  issue  is  tried 
upon  evidence  as  other  common  law  issues  are.  How 
will. our  Court  of  equity  proceed — will  it  issue  a  sci,fa. 
and  send  the  issue  to  themselves,  to  be  tried  before  them- 
selves ni  common  law  Judges  by  a  jury  7  What  need  of 
all  this  circuity?  Or  will  they  proceed  by  bill,  answer 
and  deposition,  leaving  the  chancery  course  of  proceed- 
ing and  mode  of  trial  altogether?  This  will  be  entirely 
new,,  and  the  first  precedent  eitlier  hc^re,  or  in  England, 
from  whence  our  laws  are  bori*owcd.  If  wo  proceed  by 
pleading  to  the  sci./o.  and  making  up  an  issur,  cannot  a 
jury  upon  the  trial  of  an  ejectment,  under  the  direction  of 
tfie  Court,  do  the  same  law  and  justice  as  if  t  hoy  tried  it  up- 
on an  issue  made  up  in  the  pleadings  to  a  scufa?  And  after 
all,  will  not  theevidence  upon  this  issue  be  parol  evidence, 
toahew  the  mistake,  misrepresentation  or  dece]>tton  in 
the  same  manner  precisely  as  upfin  tlie  trial  of  an  ejecl- 
ment?  Where  is  the  evil  avoided  then,  or  the  advantage 
mtlained,  by  trying  it  upon  a  set.  fa.  that  may 
not  be  equally  avoided  or  attained  by  trial  in  eject-  /|3o\ 
nent?  The  usual  and  ordinary  method  observed  in  ^  ^ 
£ngland,  is  for  the  party  injured  to  apply  by  |)etitiun  to 
the  King,  for  leave  to  u^e  his  name  for  repealing  the  letter^ 
patent.  3  BL  Com.  261.  This  jierhaps  may  not  be  ab- 
solutely necessary,  but  if  it  be,  who  is  to  give  that  leave 
here?  Has  the  State  thought  proper  to  vest  that  power 
aay  where  i  If  the  injured  party  can  institute  process 
^tiiout  any  leave,  then  why  not  institute  an  ejectment 
MS  well  as  a  bill  in  equity?    Where  is  the  law  of  the 
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Oct.  l794.(.omi(|*y,  or  any  8cinttlla  of  Ic^al  reason,  to  detfrmine  to 
^'^'''^^^^*'  the  latter  rather  than  the  former?  The  form  of  the.jndg- 
ment  on  a  scLfa.  in  Eng^land  is,  ^wod  predictce  litertB  pa- 
tentes  dicH  Domiid  Btifis  revoctntur^  eancdUntur^  ffoacuen^^ 
tuu  adnuHentuVf  et  vacatz  et  invalidm  pro  nuUo  penitus 
habeantuu  et  teneantwt  ac  etiam  quod  irrohUamentum  ear- 
undem  canceUetur^  cassetur  et  adnihiUturf^c  and  then  the 
Chanctilor  daimis  the  enrolment  thereof,  bj  drawing 
strokes  thfou^h  it  like  a  laflice,  4  Inst  88,  and  for  this 
purpose  the  letters  patent  themselves  are  recalled  into 
the  place  from  \^  hence  they  issued,  that  is,  into  the  chan- 
cery, that  they  may  be  cancelled.  1  Stra.  ±51,  8  Rep. 
31,  35. 

.  The  judj^ment  in  the  ejectment  will  indeed  only  be^ 
tliat  the  Plaintiff  recover,  withiuit  saying  that  the  patent 
shall  be  recalled,  and  that  together  with  the  enrolment  in 
^  the  Secretary's  office,  cancelled.  B]it  can  the  Court  of 
equity  say  Uiis  in  their  decree?  I  believe  there  is  no 
preceiient  of  such  a  decree  having  ever  been  pronounced 
by  any  Court  of  equity  or  chancery  that  ever  set  in  this 
country;  if  there  has  been  any  Huch,  we  have  a  right  to 
challeuge  the  producti<in  of  it.  [iiderd  cases  may  exist, 
where  a  Court  oF  equity,  procepditig  b}  bill  and  answer, 
would  be  found  totally  inc<»ni|>etent  to  afford  any  relief. 
Suppose  the  patent  be  obtained  by  some  fraud  or  deceit, 
that  would  subject  the  }Kitentee  to  a  forfeiture,  or  to  a 
criminal  prosecution  ;  if  it  be  obtained,  for  instance,  tyy 
means  of  a  forgery,  of  a  warrant  of  survey  and  return^ 
as  before  suggested,  or  be  transmitted  to  the  Secretary 
by  fraud  betw^^en  th«*  Entry-taker  and  patentee,  to  the 
prejudice  of  a  third  p(^rson«  shall  he  file  his  bill  against 
them,  and  compel  the  Defendants  to  answer  to  the  fraud 
or  to  the  forgery  charged  upon  them?  Shall  they  be 
compelled  to  subject  themselves  to  forfeiture  or  punish- 
ment ?  And  if  they  shall  not  be  compelled  to  answer, 
what  advantage  is  there  in  proceeding  by  this  mode,  ra* 
ther  than  that  of  an  ejectmt^nt  ?  Na>,  more — if  he  is  not 
compellable  tf>  answer,  the  Plaintiff's  bill  mu<)t  be  dis- 
miHsed.  This  Court  will  find  itself  incom|)etent  to  af- 
ft»l*tl  redress,  in  the  most  gross  and  flagrant  instances  of 
fraud,  and  the  party  injured  must  either  be  permitted  to 
K^^^j  s^ek  and  obtain  his  remedy  at  Ihw,  or  remain  without 
any  remedy  4it  all  ;  ami  if  suffered  to  proceed  at  law,  he 
must  do  that  by  some  otiier  means  than  that  of  a  scLfa. 
to  repeal  the  grant ;  for  the  Supreme  Courts  of  law  in 
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this  coiifitry«  can  only  exercise  such  powers  as  were  ex-  ^^^*  ^^*- 
^rcised  by  the  rormer  Jtidecs  in  this  country  bvtnve  the  "^^'^''^'^^^^ 
rei'oluttouv  or  more  {irofierly  speakirtj^,  tlioy  caruiot  ex- 
ercise gfreater,  1777^^  c.  2,  s-  2i  and  the  Superiar  Cniirls 
in  this  country  could  never  exercise  .(greater  prrwers  at 
•nj^  tiiDe,  than  the  Jud^i^  iif  the  King's  Bench  in  En- 
^tandy  1768,  c.  l,  $,  2,  except  tn  some  t^w  instances  upon 
subjects  of  e^clesiastitai  jurisdiction  expressly  submitted 
to  their  cognizance.     And  the  King^s  Bench  onlj^  pro- 
ceeded upon  the  i^sue  joineil  in  a  set.  fa.  to  repeal  letters 
patenl,  when  ft  was  sent  to  them  from  the  Pett^r  Bs^g  in 
ciiancery.     1  JIfo.  29,  Latch  3,  4  Inst  80.     Altiiougt)  it 
•must  be  acknowledpfed,  the  contrary  seems  to  he  implied 
in  favour  of  the  orrgitiat  jtirisdiction  of  thit  Court,  in  6 
JUa.  £29f  and  4  Imt,  7^.     But  howei  er  this  may  be,  all 
the  aaiborities  u|ioii  the  subject  disprove  the  piKsition  that 
tlie  Court  of  equity  can  |n-oceed  to  the  repeal  irf  public 
grants  ;  and  should  it  be  admitted  that  the  $d.  fa,  fbi* 
that  pnr|iose,  may  be  made  returnable  in   the  ftrst  hw 
stance  before  ihe  Court  of  King's  Bench,  yet  it  i.^  to  bo 
doubted  wlietbrr  tln^  Chanrellor  must  not  render  th^  judg- 
ment himself,  upon  the  proceedings  return«'d  in  the  FtHty 
Bag,  when  ripe  for  judgment.     4  Imt.  79,  80,  8l>,  294. 
Notwithstanding  some  contrary  adjudications,  and  the 
opinion  of  Mr.  Justice  hiackstone  in  his  3  Cotn«  48,  Cre^ 
Jac  12,  1  M),  29,  Latch  3,  and  if,  by  th«  rules  of  Nw,  ho 
is  to  i-ender  the  judgment  on  Ihe  law  side  of  the  c  fiance- 
ry,  then  it  will  also  follow  that  as  there  is  no  Court  in 
Ibis  country  vested  with  an  auttiority  similar  to  that  of 
tiie  Chancellor  in  the  Petty  Bag,  there  is  none  *lhat  CAh 
give  the  necessary  judgment  aCier  th^  institution  of  the 
JO. /a. .and  tiial  upon  it.     If  on  the  other  hand,  bucti 
judgment  maybe  rendered  in  IheCourt  of  King's  Bench, 
and  consequently  by  the  wording  our  actB  of  Assembly 
before  cited,  by  tlie  Superior  Courts  of  this  country,  it 
will  still  remain  true,  that  the  Court  of  equity  cannot  in- 
terfere.    And  then  a  further  enquiry  will   be,   whether 
the  Superior  Court  of  law  cannot  as  viell  receive  evi- 
dence of  the  invalidity  of  the  grant,  o|H>n  a  trial  in  eject-    ^ 
ment,  an  upon  the  issue  joined  in  a  sct«  /a.  to  repeal  if ; 
as  to  whick  the  nile  seems  to  be  this,  that  when  the  grant 
has  Isaned  under  such  eiraimstances  as  renders  it  f  did,   C^^) 
for  fraud,   misrepresentation)  deception  or  the  like,  th^ 
INU'ty  injured  may  either  proceed  to  have  It  recalled  and 
cancelled^  (d  BL  Com*  348>  Ftteman  ]l7d0  ^^  ^  may  pt'o- 
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Oct.  1794.  (.^^d  to  avoid  4he  effects  of  the  grant*  by  recovering  tbe 
^^'**^'^^  property  or  right  invaded  by  it,  notwithstanding  th* 
grant,  by  such  action  as  suits  his  case*  S  Zev.  £20,  S 
JVVb.  M.  202,  «•  14,  4  Bac  M.  416.  The  i*eason  why 
thry  are  sometimes  and  indeed  frequently  recalled  and 
cancelled  by  sd*  fa,  as  I  apprehend*  is,  that  they  may 
not  be  set  up  to  the  prejudice  of  tlie  injured  party,  after 
the  evidence  to  prove  the  circumstances  that  would  inva- 
lidate them  hath  been  lost*  But  in  point  of  law,  they 
tire  equally  invalid  and  void  when  granted  by  mistake 
and  up(»n  deception,  either  in  matter  of  factor  of  law,  as 
in  case  of  false  suggestion,  misrepresentation  or  misreci- 
tal  of  former  grants,  of  the  interest  of  the  grantor  and 
the  like,  before  as  they  are  after  the  judgment  of  cancel- 
lation is  pronounced.  3  Term  Rep*  242,  2  BL  Com,  S49* 
And  these  circumstances  of  invalidity  may  be  shewn  be- 
fore that  repeal,  in  every  p<i8sible  action  suiting  the  ciiae 
of  the  party  aggrieved,  in  which  the  point  of  invalidity 
can  be  brought  before  the  Court ;  as  in  assize  of  ntii- 
same,  quod  permittat  ioformation  in  the  nature  of  intru' 
sion,  trespass,  ejectment ;  for  whicii  I  beg  leave  to  cite 
5  Rep,  94,  6  Rep.  56,  1  Rep.  52,  10  Rep,  67,  b.  and  par- 
ticularly 2  Rep,  ir,  33,  54,  \ORep.  109,  which  are  cases 
in  ejectment,  in  which  the  invalidity  of  the  King's  .tcraiits 
were  expressly  decick^d ;  and  prove  beyond  ci>ntradictioH 
that  the  effects  of  an  invalid  grant  may  be  avoided  by 
proof  of  the  circumstances  that  render  them  invalid  upou 
the  trial  of  the  issue  joined  in  that  action.  In  the  last  of 
them  it  was  decided  that  the  grantee  shall  not  be  permit- 
ted to  claim  by  any  other  title,  than  that  expressed  in  the 
grant  itself;  and  that  if  the  King  grants  the  manor  of 
J),  expressing  in  the  patent  that  the  said  manpr  came 
to  his  hands  by  escheat,  and  in  truth  it  did  not  come  by 
escheat,  the  grant  is  void,  because  of  the  falsity  of  the 
suggestion,  which  »«hews  him  to  have  been  de(*eived  at  tiie 
time.  TJiese  cases  are  fully  up  to  both  points  wc  wish 
to  establish,  namely,  that  the  invalidity  of  the  grant  maty 
be  shewn  in  the  ejectment,  and  also  that  a  public  officer 
granting  land  as  the  agent  of  the  community,  believing 
the  title  of  the  community  to  have  come  by  one  means* 
by  means  of  confiscation  for  instance,  when  in  truth  it 
came  by  another,  which  if  he  had  been  apprized  of,  he 
(135)  wcMild  not  and  ought  not  tihave  executed  the  granr,  does 
not  rhereby  convey  any  profierty  to  the  grantee ;  and  ^m 
therefore  hope^  that  the  objection  taken  on  the  other  side 
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Hill  not  prevail.  One  otiier  argument  hinted  at  in  the  ^^  i?'^- 
€otir»e  of  the  debate,  and  perhaps  it  fell  from  the  Court, 
•eems  pi^oper  to  be  attended  to — that  the  State  having 
granted,  if  it  were  inipo.sed  upon  in  the  grant,  only  has^ 
the  right  to  institute  process  for  its  repeal.  If  w6  pro- 
ceed by  analogy  to  the  sd.fa*  in  England,  this  is  not  so. 
The  King  in  his  own  name,  or  any  private  person  using 
his  name,  may  institute  ihis-piu>cess  to  remove  out  of  the 
vray,  a  grant  prejudicial  to  his  interest.  4  Bac.  M»4l6p 
S  BL  Cam.  261,  6  Mo.  Bep.  229.  So  that  altht»'  ihe  State 
may  never  think  proper  to  proceed  in  this  case,  yet  Sears 
Biay  institute  the  $d.fa,  if  it  will  lie  in  our  Courts,  and 
by  the  same  reason  may  take  advantage  of  tlio  invalidity 
obliquely  in  this  trial  without  any  sci,fa. 

Ter  curiam.  Judge  Ashe  and  Judge  Williams — We 
have  often  decided,  and  we  are  now  of  opinion,  that  the 
State  having  granted  vacant  lands,  the  first  patentee  will 
bo  entitled  to  hold  them,  notwithstanding  any  attendant 
circumstances  that  render  it  voidable,  until  it  be  actually 
avoided  in  the  Court  of  equity ;  and  that  it  cannot  be 
avoided  by  any  pai*oI  evidence  given  to  a  jury  on  a  trial 
in  ejectment^  but  the  jury  may  find  a  special  verdict  if 
they  please,  subject  as  to  this  point  to  the  opinion  of  the 
Court.^— But  the  jury  did  not  agree,  and  one  of  them  was 
withdrawn. 

Afterwards,  at  a  subsequent  term,  the  Court  holding 
the  same  doctrine,  there  was  a  verdict  and  judgment  for 
the  Defendant. 

NoTB.-Vide  BeynoHBr.  FUnn,  fc  tbe  references  in  the  note  aniel06. 


HALIFAX,  OCTOBER  TERM,  1794.       ^ 
Wilson  Carter  v.  John  Branch* 

A  declarMion  in  ejectment  served  on  &  tenant  in  possession,  cannot 
be  amended^  so  as  to  comprise  more  lands  than  those  alreutly  de- 
scribed.— The  Defendant  in  an  ejectment  will  not  be  allowed  to  de- 
fend only  as  to  so  much  as  the  PhintifTcan  prove  him  in  possession 
of* 

Ejectment*  The  Plaintiff  by  his  attornej^,  moved  to 
amend  the  declaration,  so  as  to  comprehend  more  lands 
than  were  described  in  the  declaration  served  on  the  ten- 
ant in  possession.  The  tenant  in  possession  moved 
at  (he  same  time,  to  be  admitted  to  defend  only  as  to  so 
much  of  the  premises  as  the  Plaintiff  could  prove  him  to 
be  in  posaessioa  of;  alledgiog  that  the  locality  of  a  line  * 
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Oct.  1794.  was  the  matter  of  conlroversjr;  which  if  it  ran  where 
^^^''^^^^^  he,  the  Defeiidant»  contended  it  did,  he  wa«  not  in  pos- 
session of  any  part  of  the  preroiHes;  if  where  the  Plain- 
tiff contended,  he  was  then  in  posseHsion^of  a  small  part 
only  :  but  i(  he  entered  into  the  citoimon  rule  generallyt 
that  would  be  claiming  upon  the  record  the  whole  lands  de- 
(136)  scribed  in  the  declaration,  to  any  part  of  which  he  had 
no  claim :  and  if  he  entered  himself  Defendant  for  such 
of  the  premises  as  lay  between  the  line  ciMimed  by  the 
Plaintiff,  and  that  which  he  contended  to  be  the  true 
line,  this  uould  be  an  admission  that  the  lands  so'defen- 
ded  for,  were  a  part  of  those  described  in  the  declaration, 
which  he  by  no  means  meant  to  admit.-— Against  the 
Plaintiff's  motion,  tt»e  Counsel  for  the  Defendant  argued, 
that  no  original  process  could  be  amended,  there  being 
nothing  to  amend  by ;  and  that  a  declaration  in  eject- 
ment hati  always  been  considered  as  an  original  process, 
and  therefore  not  amendable;  and  he  cited  £  8ira.  121, 
CartL  178.  2  Barnes  IS,  IT,  154.  Carlh.  401.  5  Mo. 
532,  and  though  a  case  liad  occured,  where  the  Court 
had  permitted  the  time  laid  in  the  demise  to  be  extended, 
as  re|K>rted  in  4  Bum  2448,  2449»  yet  that  was  matter 
of  form  only,  and  allowed  to  avoid  the  total  bar  of  the 
Plaintiff's  title  by  the  statute  of  fine  and  non  claim, 
which  would  have  attached  upon  it  had  the  amendmuut 
not  been  made,  and  the  Plaintiff  non-suited  and  put  to 
commence  a  new  action — but  no  case  had  ever  happened, 
where  an  amendment  in  the  description  of  the  thing  de- 
manded, had  ever  been  allowc^d  in  a  <leciaration  in  eject- 
ment, but  the  same  had  been  expressly  denied  in  the 
case  of  Thompson  v.  Leach^  cited  in  5  Mo.  334. 

Judge  MACAT-^The  amendment  nyoved  for  cannot  be 
allotted,  for  that  would  be  to  make  a  new  declaration. 

The  other  motion  was  then  urged  by  the  Counsel  for 
the  Defendant,  and  Judge  Macat  asked  if  there  were 
any  precedent,  to  justify  an  admission  to  defend  in  that 
manner,  when  the  Counsel  for  the  Defendant  cited  the 
case  stated  in  BulL  97.  and  2  Bac*  JK  162.  Bam.  8upp>, 
24,  25.  2  Barn.  148.  Where  in  case  of  several  tenants, 
the  rule  may  be  drawn  generally,  that  I.  H.  who  ciaima 
title  to  the  premises  in  questkm  in  his  possession,  shall 
be  admitted  Defendant  for  such  messuages ;  and  then 
Plaintiff  must  prove  what  lands  are  in  his  possession — • 
or  specially,  that  I.  H.  who  claims  title  to  iuch  lands, 
^pre^siog  them  particularlyy  should  be  admitted  Defen* 
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daiit»  and  then  the  Plaintiff  need  not  make  such  proof.  Oct.  1794. 
And  be  insistedf  that  in  the  preHent  casCf  there  was  as  ^-^^"^^^^^^ 
much  reason  for  adtnittih^p  the  Defendant  in  the  manner 
first  stated,  as  in  the  ci^se  ^Iiere  there  are  several  ten- 
ants, since  the  tenant  in  the  present  case,  coiilil  not  de- 
feud  otherwise,  without  making  an  admission  of  the  fact 
he  principally  intended  to  controvert. 

Judge  Macat— There  is  no  precedent  for  such  a  mo-  (137) 
tion  as  this,  and  therefore  I  cannot  consent  to  it.  The 
Defendant  must  enter  his  defence  as  he  thinks  proper; 
bat  I  think  the  proposal  made  by  the  Plaintiff's  Courfsel  a 
fair  one,  and  fit  to  be  acceeded  to,  namely,  that  when  the 
lands  sliall  be  run  out  by  the  surveyor,  if  the  survey 
should  include  the  lands  claimed  by  the  Defendant,  that 
then  hp  shall  be  at  liberty  to  enter  himself  Defendant  for 
as  much  of  the  lands  claimed  by  him  as  should  be  inclu- 
ded in  the  survey,  particularizing  them — and  I  would  re- 
commend the  adoption  of  it« 

This  appeared  to  the  Defendant's  Counsel,  to  be  still  an 
adanissioii  that  these  lands  were  a  part  of  the  premises 
described  in  the  Plaintiff's  declaration,  as  he  must  still 
enter  himself  Defendant  for  a  part  of  tlie  said  premises 
in  the  declaration  mentioned*  to  wiU  that  part  to  be  so 
described— whereas  his  objection  was  not  that  the  lands 
described  in  the  declaration  wt*i*e  not  the  Plaintiff's,  for 
he  admitted  them  to  be  so,  but  I  hat  the  boundaries  in  the 
declaration  did  not  comprise  (he  lands  which  the  Defen- 
dant claimed. — But  the  opinion  of  the  Court  being 
against  him,  he  was  obliged  to  accept  of  the  pro]>osal  i*e- 
cuiamended  to  him. 

NoTL—As  to  the  amendment  vide  Trcopler  v.  Oibson,  post  465— But 
see  note  to  Camper  ▼.  Edwardtt  ante  19,  and  Aflttm$  nn  ejectment  205. 
— Upon  the  other  points  see  •Adorns  on  ejectment  234,  235. 

Brickell  v.  Bass. 

The  neglect  or  bringing  up  an  appeal  under  the  act  of  1777,  Jtev.  ch.  " 
115$  a.  77f  in  proper  time,  is  not  rdievable  by  cerUararif  although 
occaMoned  by  the  neglect  of  the  Clerk;  And  the  appellee  m;<y 
move  for  the  affirmance  of  the  judgment  with  double  costb,  either  at 
the  first  or  any  other  term,  uf^cr  the  appeal. 

This  was  an  appeal  in  an  ejectment  cause  from  the 
Coanty  Covrt  of  Nash.  The  jury  below  had  f>und  for 
tbe  Defendant«-4ind  the  appeal  was  returnahle  to  this 
CcMirt  in  October  term,  1793.  It  was  not  then  transmit- 
ted ta  the  Clerk  of  thia  Court,  but  in  April,  1794.    The, 
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pet.  1794  Coiittsel  for  the  Defendant  havinj^  a  copy  of  the  record 
^•^^"^^"^^  in  his  hand,  moved  to  have  it  entci-ed  of  record  in  this- 
Coiti'ty  and  the  judgment  affirmed  with  double  costs, 
agrtM-ably  lo  the  act  of  1777,  ch.  2»scc,  84.  The  Coun- 
sel for  the  Plaintiff  then  moved  f.»r  time  to  procure 
an  iiffidavit  for  removing  tiie  cause  by  certiorari^ 
«Hedf;ing  the  neglect  of  the  CleVk  «)f  tlie  County 
Court,  who  had  been  applied  to  in  time  and  failed  io.give 
a  transcript  of  the  record  :  and  nuw  at  this  term,  the  mo- 
tion for  affirming  the  judgment  was  renewed  and  tiie 
affidavit  for  the  certiorari  produced.  It  stated  that  this 
cause  was  tried  in  May,  1793  ;  and  that  in  August,  1795^ 
BrickeWs  attorney  had  declined  practice  in  that  Court ; 
but  had  applied  by  Mr.  HalU  the  attorney  left  tt>  finish 
his  business,  to  the  Clerk  for  a  transcript  of  the  record^ 
to  be  broui;ht  up  and  lodged  with  the  Clerk  of  this  Court. 
»  Mr.  Hall  intending,  could  he  have  procui*ed  it,  to  have 
brought  it  ui^inmself — but  was  informed  by  the  Ciork, 
that  he  had  n^yf  t)ien  time  to  make  it  out,  but  that  he 
(138)  would  hand  it  in  limt^  to  the  office  of  the  Superior  Court 
Clerk.  Upon  this  affidavit  the  Plaintiff's  Counsel  con- 
tended, that  the  act  of  'Assembly  only  contemplated  the 
affirmance  of  judgment  and  double  costs,  in  c^ses  where 
the  appellai|t  craved  the  appeal  for  the  purpose  of  gain- 
ing time,^and  delaying  the  other  party ;  but  many  cases 
had  occurred,  where  the  appellant  having  been  hindered 
by  accident,  or  the  default  of  the  Clerk,  from  bringing 
up  his  appeal  in  time,  had  been  hrlped  by  certiorari; 
and  that  lie  understooil  the  rule  in  such  cases  to  be  thi^i,' 
where  it  was  not  owing  to  the  default  or  neglect  of  the 
appellant,  but  to  some  other  cause  not  under  his  controul^ 
that  the  appeal  was  not  brought  up  in  time^  he  should  be 
.  relieved  by  certiorari;  for  it  frequently liappens  that  the 
appellant  has  good  c^use  for  his  appeal,  and  may  intend 
to  prosecute  it,  but  owing  to  the  default  of  the  Clerk  cff 
the  County  Court,  or  to  some  other  cau<ie  not  Imputable 
to  the  appellant^  he  may  be  prevented  from  having  it  re- 
moved in  time;  and  then  surely  it  would  be  great  injos^ 
tice,  and  not  within  the  true  meaning  of  the  act,  that  the 
judgment  appealed  from  should  be  affirmed. 

Judge  Macat — The  act  is  express,  that  unless  the 
transcript  be  filed  with  the  Clerk  of  the  Superior  Court 
fifteen  days  before  the  commencement  of  the  term*  the 
judgment  shall  be  affirmed  with  double  costs ;  and  I  can- 
not narrow  down  the  operation  of  the  act^  by  guessing 
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at  what  was  the  pmbable  meaning  of  the  Legislature.  If  Oct.  1794. 
the  Clerk  havdone  amivS8«  he  is  liabh^  to  pay  a  fine  to  tlie  s^^v^^ 
partyicricved,  and  to  answer  him  in  damages;  as  alao 
to  be  prosfcated  for  a  misdemeafioi*  in  office ;  and  that 
iDOst  be  the  remedy  which  the  PlaintiflTmust  pursue;  of 
couri^e  the  judgment  nv^i-^t  be  affirmed  with  double  cost» 
and  the  motion  for  the  certiorari  overruled.  The  Coun* 
set  for  the  Plaintiff  (lien  beg6;ed  leave  to  make  some  other 
observations,  which  had  escapod  him  whiLst  up  before, 
and  said  he  would  submit  whether  it  waa  not  now  too 
late  to  move  for  an  afDrmance  of  the  judgment — (he  ap« 
peal  was  returnable  to  October  term«  17939  and  the  first 
day  of  that  term  was  the  day  in  Court  giviMi  (ohotli  par* 
ties;  in  like  manner  as  if  a  writ  or  any  other  process 
had  been  returnable  to  that  tcroi,  that  W(»ul<l  ha\e  been 
the  day  given  to  both  parties  to  a{)pear  ;  if  in  such  case* 
the  Plaintiff  had  not  caused  the  writ  or  t^lmgi^f^esM  to 
be  returned,  and  the  Defendant  shou^iM^Jfeaj[|fU^ip. 
on.  and  the  cause  continued  in  Coim  J%^otner  uavw^i- 
ven  to  the  parties,  it  would  be  cKil^^a  disrQ|L|yadMk^e  (\^ig\ 
of  that  cause,  and  a  dismission  of  (\LUj#*iCf0W^  V 
further  atteodance  on  it.  So  tior»*«  li|infp;*frant  ai(^  aft* 
pellee  beiojf^  both  to  appear  in  Oclilier  t^j^m^Ji^^jro 
appellee  to  answer  to  the  ap|ieal  t\biw^^  uit^llfi'^a 
move  for  affirmance  of  judgment  if  po^y|y||||||yQ|>7aiMl 
the  time  havi)»|i^  passed  without  any  thing  done,  or  any 
motion  made  on  titlier  sidi*,  or  any  furUicr  day  given, 
they  were  after  the  expiration  of  that  term  bath  out  of  *-• 
Court*  and  (Oul4  not  be  again  Urou;;ht  in  but  by  some 
new  process;  otiierwise  this  inconveniejice  uould- result, 
that  ten  years  afterwards  the  appellee  mip^ht  como  into 
Court,  and  move  for  tlic  affirmance  of  the  Judgment,  and 
double  Costs  when  perhaps  in  the  mean' time,  the  appel* 
lant  might  have  satisfied  the  appellee,  or  obtained  his 
release  or  other  discharge  from  the  demand  or  cause  of 
action,  and  he  would  Jtave  no  opportunity  to  shew  this 
against  the  motion  for  the  affirmance  of  the  jiid.:^ment. 
If  the  appellee  may  move  for  the  affirmance  at  the  second 
term,  he  may  move  by  the  saoM  reason  at  the  fourth  or 
fortieth  term  after — he  may  wait  until  the  evidence  of 
^  tite  release  or  discharge  be  destroyed,  or  till  th^  ap)>cl* 
lant  has  moved  away  to  another  Static  or  country,  an<l 
then  subject  his  bail  here,  or  such  property  .perhaps  *  as 
vas  bound  by  tlie  judgment  in  ttie  County  Court,  though 
in  Che  hands  of  a  ionajlde  purchaser. 
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Oci.  1794.  Jiidj^e  Macat — It  might  have  been  proper  perhaps^  in 
^'^^^'^'^^^  fiirinin^  the  first  deciflioiis  41  pon  this  clause  of  the  act, 
for  the  Courts  to  have  held  it  necessary  to  move  for  the 
affirmance  of  jiirigment  at  the  first  term  of  the  Superior 
Court  after  the  appeal  prayed ;  but  the  uniform  practice 
hath  been  tii  move  for  the  affirmance  at  any  term  after ; 
and  cited  flome  adjudications  in  this  circuit  at  Newbem 
to  that  effect ;  and  theri^fore  notwithstanding  this  latter 
objection,  he  ordered  the  jtidf^ment  to  be  affirmed  with 
double  costs,  and  it  was  affirmed  accordingly. 

'  NoTB. — As  to  what  circumstances  will  be  deemed  sufficient  to  enti- 

tle a  party  to  a  certiorari  see  Chambers  v.  Smith,  post  366,  Rohertson  r. 
Stowe,  post  403.  McMUtan  v.  Smiih  &  Walker,  3  Car,  Law  Rep,  77. 
jOyer  v.  Rich,  3  Car  Lau)  Rep.  610,  SteeU  v.  Harrit,  ibid.  636,  Hoodyr. 
Orr,  JV.  C.  Term  Rep.  151,  Davis  v.  MarshaU  U  Russell^  2  Hawks.  59, 
Mera  v.  Scales  &  McCain,  ^bid.  364.  The  propriety  ol  the  other  part 
of  the  decision  was  denied  by  Hatwood  Judge,  in  an  anonymous  case, 

B^jlton  V.  Mary  Williams* 

Macav  J^4k^  indineo^  (hlnk  that  the  hand -writing  of  a  subscribing 
/Witness,  iAirlUf'ht^yoluntarily  become  interested  in  the  bond  could 
not  be  proved.     Ad ^adjoumalur* 

'jDebl  i^Kp)  ih^nd,  and  nm  est  factum  pleaded.  The  at- 
testi«ff  witnesd  was  one  Cordall  ^nrjleet^  and  there  was 
an  indohsement  on  the  bimd,  transferrin,^  it  and  its  con* 
tents  to  him.  The  bond  itself  bofedate  prior  to  the  time 
when  bonds  were  first  rotidered  ne^^otiabie  in  this  State. 
It  was  are^ued  for  the  Piaiiiiiif,  and  insisted  upon,  that 
the  hand' writing  of  JVtirfleetf  the  attestinj^  witness,  might 
be  proven  ;  and  this  was  compared  to  the  case  in  8ira. 
(140)  34,  >%hei*e  the  subscribing^  witness  having;  becom<»  the  ad- 
ministrator,  his  hand-writing!;  was  admitted  to  be  proven. 
It  was  als**  compared  to  the  cases  where  the  witness  be- 
comes blind,  or  is  convicted  of  ptJrjury  or  forgery,  or  is 
made  a  legatee,  or  becomes  heir.  And  the  evidence  in 
the  present  case  offered  by  the  Plaintiff  was  admitted. 
Judge  Macat  being  on  the  bench,  and  a  verdict  obtain- 
ed :  whereupon.  Gen.  Davie  moved  that  the  verdict  might 
be  set  aside,  the  evidence  upon  which  it  was  grouncled, 
being  improper ;  and  he  argued  that  in  the  case  of  the 
executor,  administrator  or  legatee,  the  law  gave  them 
that  char.'icter,  or  placed  them  in  that  situation,  which 
disabled  them  to  give  testimony  ;  at  least  they  did  not 
acquire  such  characters  or  offices  by  their  own  indepen* 
dent  voluntary  act,  and  in  such  cases  there  was  no  roon 
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forp«T<fiiniiijf<  any  rinnhiiialioM  firt  vimmi  llie  ohlipjoft  atnl^^t,  1794. 
tijc  wifness  :  lnit  Iho-^c  Ciisps  arc  luit  liko  the  present,  if  ^"•^""^^^***^ 
tlic  cvidcnrr  adiiiitli^d  in  ihis  rase.  siioiiNi  ho  aliowuhh*.  Ji 
wide  «l«or  woald  ho  opot'cd  ioi*  iVuid,  and  it  \v«)ti!cl  im- 
iiie^lialely  hi*  put  in  j)rartirc— thn  Core^or  of  a  bond  vvnnld 
have  notUtnp;  e!s'*  to  do,  hut  to  riiilorso  to  tlie  suhscrih- 
in*;  witness,  and  tlu^t  wilnc'is  to  sue  and  eflVcl  (he.  wvmt 
very  n|MHi  proof  ot  Iiis  own  hand-writing.  Should  it  be 
a  case  of  usury  or  of  c^amint^  exi'^tinj;^  in  the  kuowIedj2;e 
nf  the  \vitne«-s  only*  us  Iroquently  liappcnfl,  an  indorso 
raetit  like  the  present,  and  the  adniissit#n  of  such  testi- 
fnony«  %\on](l  rfrerlually  exclude  the  trutlj  of  the  transac- 
lion*  and  make  tlie  bond  valid,  t!)0U]2;h  in  reali-y  it  \vas 
void  by  tho  rtiles  of  law.  Shoirld  this  decision  be  esta- 
blishrd  as  law,  it  will  immrdiatelv  become  the  common 
prnctice  to  assifi^;*  ail  sin  li  bonds  lo  the  witness,  f«>r  the 
purpose  of  procurin*;  a  lal-e  vajidily  to  them.  This  case, 
thcrrfore,  Is  not  to  be  assimilated  to  the  cases  cited — in 
tlH«e  no  misrhief  results  from  the  admission  of  proof  of 
the  xvitness's  hand-writint;.  It  is  not  to  be  presumrd 
that  the  witness  will  nnderi^o  a  conviction  of  fori^ery  or 
perjury,  or  that  a  testator,  intestate  or  ancest«»r,  will  pro- 
cure the  person  that  is  to  be  his  executor,  administrator 
or  heir,  to  witness  a  forjK;ed  instrument,  or  one  invalid  in 
other  respects,  to  the  end  that  after  the  death  of  himself* 
a  recovery  may  beeffi*cie<l  by  proiif  iif  thoir  hanti  writinj^. 
There  are  but  few  men  ha\e  attained  to  such  a  di\(;rre  of 
lia5reib'8s,«HS  tocontrixe  fratids  to  be  executed  after  their 
deaths  ;  the  uncertainty  itself  of  the  time  of  <Irath»  which  | 

is  generally  viewed  as  at  a  distance,  is  a  suflicient  guard 
rgatnsf  any  sucli  atteni])t — but  in  tliis  case,  and  in  all 
rases  like  it,  Wxe  mischief  of  such  exidence  is  greatly  to 
bf  apprehended. 

Jud^s^c  Macay  sectned  to  be  of  this  opinion,  and  he  or-     (141) 
dered  the  jud/^ment  to  be  stayed  until  this  question  could 
be  argued  befoie  more  Judges;  and  it  >aas  adjuurned. 

Nott: — Vulft  ace.  f fall  v.  Bynum^  2  I/av.  328,  Johnson  v.  Xni^ht,  2 
^fu:\  *M>7,  S.  C  1  Car.  L  iv  Rep  93.  f^all  w  Bynum  Wts  ft  rase  in 
waich  lh«'  subscr.').!)};  wit:»-  S9  nad  end*  rs  d  to  tlu-  Plaint  iff  «he  bond 
wi.ich  ha«i  been  as.^  gned  to  tiim;  and  in  .such  a  cjoe,  if  tbe  sut)8Crib- 
\:m^  witncs4  hail  endorsed  withoxjt  recourse  to  hini  and  was  also  reU  as- 
i**^  hy  lU  .-iif!or.iee,  ihc  Plaintiff,  lie  vv(nild  be  a  compttent  witnets. 
nUlrtrtby  v.  Ktii^hU  A",  r.  Term  Rep,  103. 
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Mar.  1795.  MORGAN,  MARCH  TERM,  1795. 

Sfatc  V.  Greenwood. 
« 

After  a  verdict,  in  an  indictment,  it  is  too  laic  to  object  ibut  one  of 
thf  juror>  wvsnota  frt'choldep  in  this  St:»te.  If  it  appears  upon  ano- 
ther trial  of  the  same  cau&e,  in  which  fhe  perjury  is  assipicd  to 
have  been  committed,  that  the  person  convicted  did  not  Hwrar 
fblsely  hi  the  first  trial  of  the  cause,  anew  trial  will  be  graule^!  him 
uposi  that  ground. 

He  was  itidictotl  of  prrjtiry,  and  convicted  ;  and  Itis 
Counsel  iTioved  for  a  nt*\v  triaU  upon  (he.  j>;round  tliatone 
of  the  Jurors  was  not  a  freeholder  in  this  State.  The  ju- 
ror had  been  examined  before  he  Mas  sworn  on  th«»  jury, 
whether  he  was  a  freeholder  or  not,  and  answered  in  the 
affirmative.  The  fact  is  that  he  was  a  freeholder  in 
South  Carolina,  but  not  in  this  State.  This  appearrd 
by  the  affidavit  of  the  juror  himself,  now  produced  in 
stipport  of  the  motion. 

Judge  Macat — I  think  fh!s  is  a  case  that  deserves 
consideration.  1  have  otiderfttood  this  objection  has  for- 
merly prevailed  in  a  ci\il  case,  at  Hillsborough,  in  an 
ejettmenr  cause  in  which  General  Butler w^s  Ucfendant. 

Judge  Haywood — 1  will  gi\e  no  jutPicial  opinion,  ha- 
ving preferretl  this  indictment  whilst  Attorney -General. 
"Were  I  to  give  one,  I  should  not  hesitate  to  decide  against 
the  objection — he  might  have  taken  his  exception  to  the 
juror  before  he  was  sworn;  that  is  the  time  the  law  ap- 
points for  him  to  take  it;  and  in  this,  as  in  all  other  ca- 
ses, when  the  objection  is  not  made  at  the  appointed 
time,  and  the  parties  proceed  to  otiirr  stages,  which  iti  > 
point  <»f  order  are  posterior,  they  cannever  afterwards 
be  allowed  to  recur  to  the  advantage  they  ha\e  passed; 
as  if  a  Defendant  pleads  in  disability  of  the  Plaintiff,  he 
admits  the  jurisdiction  of  the  Court;  if  he  pleads  to  the 
Court,  he  admits  the  ability  of  the  Fiaintifif;  if  he  pleads 
to  the  writ,  he  admits  the  form  of  the  Court  to  be  good  ; 
if  he  pleads  in  bar,  be  waives  all  pleas  in  abattMnent  ;  if 
he  is  to  plead  to  a  -^.fa*  he  cannot  defend  himself  by 
any  matter  of  defence  he  might  have  used  in  the  first  ac- 
tion. So  it  is  with  respect  to  challenges — if  the  party 
will  not  take  his  challetige  before  he  is  sworn,  he  can  ne- 
ver aftei*wards  challenge  for  a  cause  existing  before  he 
was  swoi*n.  Vide  TriaU  per  paiSf  142,  145.  3  Jiuru 
1858.  Were  a  Defendant  allowed  to  take  his  challenge 
to  the  jurors  after  the  trial,  he  never  would  do  it  before, 
but  would  always  rather  depend  upon  moving  it  to  the 
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Conrt  aftiT  trial — for  if  ho  siimiUl  bearqnittedyhe  wonid  War,  1795. 
BHj  nothing  about  the  (li^^qiialirication  of  <ho  juror;  and  ^•^^■^'^'"**^ 
if  ninvicted,  he  could  avoid  JudG^ment  by  offering  hiR  ob- 
jection.    This  in  fact  would  be  plarinp;  him  in  a  situa- 
tion totally  exempt  from  dan|B;er  and  from  punishment,  j^o    C^^^) 
lon^  as  he  could   get  a  juror  sworn  against  whom   lie 
coitid  offer  any  Irgal  objection*  and  would  give  him^the 
additionaf  advantage  of  several  chances  for  his  acquit- 
tal.    There  is  a  case  in  Leach^  which  comes  nc^ariy  e- 
nongh  to  the  present  to  fthe>Ar  the  principle  I  have  spoken 
of.    There  the  officer  that  returned   the  jury,  was  the       j. 
prosecutor  of  the  indictment,  and  consequenily  the  whole 
array  was  liable  to  be  quashed  had  the  Dofcndant  mnde 
the  objection  at  the  pi-oper  time— he  however  put   him- 
self u|H>n  his  trial  without  taking  the  exception,  and'Was 
convicted  ;  he  then  offered  to  take  the  exception,  hut  the 
Court  held  it  tlien  too  late  to  takf"  it,  and  overruled  the 
exception.     The  cause  was  adjfuirned  for  further  consi- 
deration.    See  5  Bac.  Ah.  245,  7  Mo.  54,  liult  235. 

NoTB. — This  motion  came  on  at  a  «tibseqiient  term,  b(*fore  Juilji^f 
AsBE  and  Judge  Macat,  und  they  disailowid  the  exc»>ption.  but  tie- 
1«>ed  pivhig  jud}:ment  for  another  cause  ;  and  at  September  ternn, 
1796,  the  cauae  being  tried,  in  which  the  perjnrv  wa9a]ledgt*d  to  have 
^been  coromitied,  before  Judge  Wti.l|axa  and  Judge  IIatwoos,  and 
they  being  of  opinion,  from  the  uaiths  of  several  witnesses,  sworn  on 
th»t  trial,  concurring  in  the  aame  fact  that  Gree;itt*ooJ  hail  formerly 
sworn  to  in  the  trial  of  the  same  cause  ia  the  County  Court,  that  pro- 
bably it  was  not  falsely  sworn  by  him  ;  they  thought  this  might  be  a  ^ 
proper  cause  for  a  new  trial,  and  granted  a  new  trial  accordingly  on 
that  ground. 

Note.— The  objection  with  respect  to  the  juror,  would  have  been 
a  good  one  if  taken  at  the  proper  timt-.  Sheep»hanhs  ^  Co.  v.  J^ttes, 
^  ffmokSf  211  But  after  the  verdict  it  is  to  >  ijite.  State  v.  McEniire, 
2  Car.  JjoM  Rep.  287,  State  v.  Ward^  2  Hawks,  443/ 

MehaflTy  v.  Spears» 

In  this  rase,  the  jury  could  not  agree  upon  the  evidence,  and  a  juror 
wa«  withdrawn:  Butitseemtd  lo  be  agreed  by  aH  the  bar,  and 
Jud,;e  Macat,  that  if  the  jury  had  fou»<d  for  the  l»er<  miant  on  his 
plea  of  **tentlerand  refusal  at  the  day  and  pfa^c,**  where  hi*  waa 
Dound  by  a  seal*  d  writ  ng  to  deliver  a  cerlaio  pHrcel  of  cattle,  ihut 
the  Plaintiff  would  have  been  forever  barred  of  any  recovtry  on 
the  covenant. 

Thi»  was  an  action  of  covenant  upon  a  sealed  writiii^^ 
for  the  delivery  of  a  certain  number  uf  cattle,  of  a  cer- 
tain description,  on  a  day  Hiipulated  and  sitated  in  the 
agreement.  The  Defendant  pleaded  a  tender  and  refusal 
at  the  day  and  place*  and  upon  this  the  Plaintiff  joined 
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^^•*'  ifisiip.     And  now  oil  Ihc   trial   if  appcarril   in   cvi(1eiice« 

that  the  Dcfttidatit  «m  tho  dxy  aiul  at  tlio  f»!;ir(»  oppoint-  . 
€(!♦  teiiclpreil  a  .crra'rr  nnmbrr  ofratflp  than  the  writing 
domanded — some  of  W'vui  nnswrr'iup:  the  dt'^rriptioii, 
nthora  not  ;  so  Miat  ihr  rlnof  inaUer  of  di*^putp  upon  the 
evidencp  Mas,  v hither  tijorp  were  as  many  rattle  of  the 
de^Cf-lption  as  thi»  rontrarf  roqiiirrd.  It  appoar^^d  fiir- 
Iher  upon  the  r\  idrnf  o,  that  af'tpr  the  tender  i1lade«  and 
refii^ial  to  arrept  the  cattle  on  tlie  part  of  the  IMaintiffV 
the  Defendant  killed  p:u't  of  t!»e  caltle,  and  sold  others. 
The  jury  could  not  a,j;;ree,  and  a  juror  was  \vithdrav«n. 

Kor». — NotwJtl  slatisin^  \he  r'rrunr:5ta'ir<»  <  ''Ih.e  !)■  fon'!:»nt  In'Mnj* 
killc  J  n?«ri  nfthe  cilil'.*,  :u».l  His.)ose<l  ofoth  v.i  Dt-hem.  it  8?rm«:(t  t> 
be  aprred  by  ,i]it'  at'r  rni<^s  nn  boili  s'kI  s,  anO  imleecl  «o  b««  aflm'tted 
by  alt  th«-  t^ar,  and  by  .Iti  ^f  Mac  t,  tl'at  if  Mus  is^u**  sho»»!«l  be  found 
airain^t  tlif.  p'.ai  tfT,  ho  vvowUl  thcrel'y  be  ultn'y  aiT  d  oth'sr^cove. 
ry  upon  tb'*  rovora  t.  'I  his  s**tvs  t'.'bf  arro'  .st  ilu*  api(es  ftrittiju' 
r/i  tTat  HP'' i-oi  very  confornabb'  to  tfie  CDinn.on  id^aH  (jf  justice—. 
Sltaf)  the  DcfVi'd*' t  be  fcllow'/'l  to  i>tiiin  th«'  \altii  reccu*  d  f <  r  the 
caiilc,  by  killin.i^  and  d5s[)n^  -^^r  ol  Ov  m,  and  he  dischnrird  at  the 
sft'Tie  time,  I  y  his  tender.  frc»n^  a  rleht  of  the  ^airic  valnr-  due  to  the 
Plain^flT?  Shall  l>e  ht*  {lly^hurpf  d  of  bis  dobt  wbei  it  is  fti>pa''i"'nt  the 
rafiual  on  tbi*  part  r,f  thr  rlai'ittr*.  Uak  not  bc^n  ;4tt«-ndr<l  with  any 
loss  to  himw  If?  Thi»  opinioM  tliat  Ir  lils  th"  alfnaMv.?  of  tins  prtipo- 
sitioM,  srenis  to  be  foiinil-  (\  on  a  piss  tut*  in  C).  Lit  ^j7.  **If  a  man 
be  bound  in  two  lumdr  d  ^jnartc-rs  of  wheut  fr  tl-divcy  of  one  hun- 
dr  d,  if thi"  oblipor  tcrd  r  a*  the  d..y  or.  •  liundrfi!,  hf  siiall  not  pK-ad 
uncore prUU  bec.tusr  alh<  :l  it  be  pMv.cl  of  ilio  coiuLtio^,  yet  tUcy  »>e 
bona pcritura^  a^^d  it  is  a  ch'trp^e  for  tl»e  oblipror  to  keep  thrm  **  Tb:s 
passafre  is  found»'d  on  Uw  np  rr  nf  Pcutu^t\'i  cn^e,  9  R^fj.  79,  where 
thia  was  n(»t  the  point  in  qiieshon,  but  n.ent  oned  arguendo  only — 
nn4  only  savs,  ♦•  If  the  obl»j;;or  in  such  ca^c  (enit.er  a!  the  day,  an«l 
the  other  refuse,  he  sb.H  plrnd  it,  without  sayin^y  he  is  yet  ready,  be- 
cause the  corn  is  becowc  ptntunthi^  and  it  is  a  charj«:e  to  the  «jhlijjor  tr> 
keep  it."  The  author  of  5  Jfac  Jib.  •^peHkinjj  of  .such  a  tender,  says, 
"But  if  the  ihinj^  temlered  be  so  lieavy  that  it  cannot  be  well  carrifd. 
It  IB  not  neees«ry  «o  pIl*  «d  a  t(  nd»'r  of  this  with  a  profert  in  curiam'" 
He  cites  BrO'  and  2  HoU't  ^ib  5C4.  Mr^v  not  a  mistake  have  arisen 
from  the  equivocnl  une  of  term  uncore  prist  ^  V  ben  tlie  debt  or  duty 
is  discharg^ed  by  a  tend<  r  ('is  it  is  in  »ome  C'n>es  where  it  dependtf 
sob  ly  on  a  condition  perform  tble  by  temler,  and  is  not  a  debt  or  du- 
ty pfcedent  and  inclependent  of  the  condition)  the  party  in  pleading 
shall  not  be  bound  o  say  uncore  prist  ;  xr.d  may  it  nt«t  have  been  in- 
ferred from  hence,  that  uhent-ver  he  is  not  bound  to  plead  uncore 
prist,  the  debt  or  duly  is  discharp^ed  }  Yet  perhaps  this  is  no*,  a  ne> 
•ts-^ury  ronsequt-nce  ;  it  is  possible  the  not  beinf^  bound  to  plead  un- 
core pirist,  may  be  for  another  reason  in  some  c;<»es,  namely,  where  it 
would  be  chstrg^eable  to  the  party  to  keep  the  goods  tendered,  or  to 
hir«  a  warehouse  to  preserve  them,  or  to  buy  provender  for  the  cat- 
tle ;  which,  a>>d  the  lik  rt  ssons,  may  be  justU  sufficient  to  evempt 
the  party  from  the  necessity  of  pleading  uncore  prift,  and  yet  be  no 
sufficient  cause  to  discharf^e  him  from  the  debt  or  duty  entire1y>  In- 
de«d,  in  such  cases  justice  seems  to  require  that  he  should  not  be 
compelled  to  keep  the  expensive  article  always  by  him,  so  as  to  be 
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•  « 

able  at  all  liwes  to  plead  «lu  ays  ret^dv  ;  as  in  the  cas^  of  money,  which  Mar.  1795. 
tnay  be  kept  wUhout  :«ny  « xpence,  thou);h  not  uiil.oiit  seme  disHd- 
vant  ly  and  risk.     Thes«   sn^jfesMons  jim  on'y  f«t  tlie  exciting  an  en- 
quiry   into  u  position,  whicli  under  the  circun. stances  of  the  ca»e  at 
Morgaiitnn  appears  h^^rdly  compMtibic  with  JMst<ce. 

NoTK. — Oi.  ihi*  same  pajj^e  of  Co.  IJft.  to  wliich  Hayuu^d  refora  in 
bis  notr  to  this  c»sf,  is  to  be  fifund  thi«5  p;«ss  •{;•»*  :  **  ii  tn  obli;cation  of 
an  lju"t}rtfd  riound  bf  matlc"  with  «  cruulitioii  for  i!:'^  pa>  ment  offi^ty 
poll,  d  at  a  day,  «nd  at  the  ilay  tl)e  obligor  tf  lulcr  the  mon«'y,  and  the 
oblijifee  iefn«etM  tlie  «-amc,  yet  \x\  artion  of  df'H  upon  the  obHjfation, 
if  the  Defendant  plead  th-.-  tender  and  refns« I,  he  must  al<o  plead 
that  he  is  yrt  re-sdy  to  pay  the  money,  and  'rnder  \\\o  .same  in  Court. 
But  if  the  Plaintiff  will  not  then- r.  ceiv«*  it,  but  take  issue  upon  the 
tender,  and  tbi*  same  br  found  aj^ainst  him,  he  lia'h  l^st  the  money 
forever."  This  passi^je  is  contrasted  with  thai  reftrred  to  in  the  Be- 
portfr*<  note,  jind  the  reason  ashign*  d  for  the  dificrcnre  is,  that  al- 
though the  100  qjjatte^s  ot  win  ai  is  p«rcel  of  ihe  c<'nd«tion,  yet  a55 
th«y  ar/  bona  peritura^  the  ohllpor  sh:ill  not  be  bound  to  keep  them 
and  plead  uncort  prist.  The  mon«*y  is  not  go  liable  to  perish,  and  is  no 
charji^e  to  the  oblijfor  to  keep  ;  therefore  thr  debt  or  duty  sh:»l|  not 
be  ex  tin  finished,  ur.less  the  Plaint'fF  di  nies  the  fact  of  t<  nder,  and 
^es  to  issnt*  u^jon  it  ;  in  which,  if  it  be  found  aLTuinst  him,  he  shall 
lo>e  his  money  for  vcr.  H-Te  the  diflTerence  and  •(«•  r;asons  for  it, 
are  plainly  observable  ;  that  in  the  case  of  the  p< Tisl.aM«  g">nflfi,  the 
obligee  risqn-  s  »he  entire  loss»  <.f  jhem  by  rejusal  at  the  lime  of  tender; 
but  in  the  c;»He  of  money,  he  docs  not  forfc  t  «•  s  rij;fht  to  it,  until,  nfier 
suit  brought  and  tei.der  plea<lcd  with  an  uncore  prist,  he  refuses  t^ 
tak  the  money,  but  joins  is^ue  upon  the  f:ict  ft  tlie  tender.  It  «ems 
according  to  later  authorities,  that  t!)f>  Phintiff  would  not  lose  hi^ 
debt,  Hs  the  plea  of  ten<liT  is  i«i  bur  of  damj^gfe^  «)nly,  :»nd  tin-  d.bt  or 
mrney  due  is  always  brou^jht  into  Cotiri.  1  Saund.  33,  f'ote  2.  Rut 
il  mipl.f  be  difficult  to  find  an  axithority  which  recognizes  u  rii^ht  to 
perishable  goods  after  tender  yni\  refusal  ;  and  an  attentive  consider- 
ation of  the  case  misrht  not  discover  mucti  inju?-tice  in  it.  It  may  be 
very  difficult  to  obtain,  in  the  fii fit  instance,  specific  articles  ot  the 
kind  and  description  mentioned  in  the  obligation  ;  and  af\er  the  De- 
fend «nt  has  hern  at  tlie  trouble  Mnd  ezi  ence  of  procuring  such,  and 
making  a  tender  of  them  in  dischai-ge  of  his  obligation,  if  they  are  re- 
fused, no  course  can  be  pointtd  ou'  to  place  him  in  the  sume  situa- 
tion as  if  they  had  been  received.  Those  articles  which  lie  has  alrea- 
dy procured  may  perish,  and  it  may  be  impossible  fir  him  to  obtain 
others  ;  and  to  say  that  he  should  pay  the  value,  would  ^e  subjecting 
him  to  a  different  liability  from  th:tt  uhich  he  ccmtr.-icted  for,  wi  hout 
any  default  on  his  p.irt.  The  merely  discharging  him  ,fr(jm  dam?  ^ea 
could  not  there,  as  in  the  case  of  mon?yf  answer  the  substantial  justice 
of  kis  cue.     Idio  guare. 
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Mip.1795.  SALISBURY,  MARCEI  TERM,  1795. 

Uotiser  V.  Reynolds. 

"Ejccfmcnt.  The  Plaintiff  and  Dercndant  both  clainied 
under  one  WrighU  who  while  an  iufatit,  had  conveyed  tn 
Honser;  and  aftn*  lull  age,  to  Hetfnolds  ;  Jmt  after  com*- 
inp^  ol'  a.qe,  and  before  he  ctmveyrd  to  Reynolds^  he  said  to 
IIousn\  ^'  I  \ull  never  take  advanta|i;o  of  my  having;  breii 
an  infant  at  the  time  of  execntinj^  the  deed,  and  it  is  my 
wish  that  you  should  keep  the  land  ;"  and  upon  the  au- 
thority of  some  cases  cited  by  Mr.  fFhyte^  from  Bac.  M. 
Verb.  Infant^  where  such  or  the  lik<*  words«  had  been 
held  to  be  a  confirmation  of  the  deed,  Jiidj^  Macay  di- 
(144)  reoted  the  jury  to  find  for  the  Plaintiff;  and  thr^y  did  so. 
Tiirre  were  many  other  points  made  by  the  Co»inscl  in 
the  arp^ument  of  this  case,  bitt  the  whole  cause  seemed  at 
length  to  turn  upon  this  only,  and  therefore  the  others 
>  arc  omitted. 

Anonymous. 

Un^ler  The  »ct  of  1762,  liev,  e,  69,  *  20,  which  directs  the  bonds  taken 
on  bind.ngotit  orph«iis,  to  be  made  with  the  Chairman  of  the  Court 
and  Ills  succeasors,  t^e  bond  ia  };ood  although  the  tuccfiaot  be  not 
named  ;  and  a  buit  may  be  sustained  in  the  name  of  the  kucceasor.. 
After  'he  plea  of  co^iditions  performed,  no  advantage  can  be  uken 
pf  ;iny  inconsistency  m  the  in<lentures  of  apprenticeship,  as  where, 
in  a  pait  of  the  instrument,  the  name  of  the  apprentice  is  put  for 
th:it  of  tlie  C'hairma  i.  A  verdict  findinj^,  amont;  other  things,  an  is- 
sue not  suhmitted  to  tlie  jury  is  void  as  lo  such  finding. 


This  M*as  an  action  of  covenant  in  the  name  of  the 
Chairman  or  piYsidtnt;  JtiMtice  of  the  County  Court,  a- 
^aiuKt  the  Dfrendant,  to  wliom  the  real  Plaintiff  had  been 
bound  aH  an  orphan  child;  and  he  declared  upon  the  in* 
dentureH,  taken  under  the  act  of  1762,  c.  5,  s.  20,  and 
stated  as  a  breach,  that  the  Defendant  had  not  tanght 
him  the  trade  he  a,qi*eed  to  teach  him,  tliat  he  had  not 
taughi  hitn  to  read  and  write,  &c.  '1 'he  Defendant  pleatl- 
ed,  that  he  had  performed  his  covenant^i,  he*  Upon  the 
trial,  the  Plaintiff^  Counsr]  produced  the  indentures, 
and  read  them  to  the  jury  ;  whereby  it  appeai*ed  that  the 
covenants  were  Introduced  in  the  former  part  of  the.  in- 
atrnmettt,  as  between  the  Ch<iirinaii  nf  the  Court,  but  not 
with  his  successors  of  tlie  one  pnrt,  and  the  Deferidanpt 
of  the  other;  and  in  a  subsequent  piitt,  tht*  name  of  the 
apprentice  was  put  f»r  the  name  (»f  the  Chairman,  which 
rendered  the  whole  writing  insensible. 


*       — 
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It  Avas  oojectpil  an  the  part  of  the  Dofeiidanf.  that  (his  M*r.l795. 
bond  is  not  inadt>  piirstiaiit  tci  ir6£,  c.  5,  s.  '20,  which  «Ji-  ^^^"^^"^^ 
rents  it  to  lie  with  the  Chairman  and  his  nnccessors,  and 
tlimrforc  i}  whs  not  such  a  writin;^  as  could  he  firos(T«- 
t€(I  in  the  name  of  the  succecisnrs  nfthe  prrsiditi;^' Jusiirft 
named  in  the  indrntnrcH;  and  that  litis  :i(*!i<»!i  W/wj;  ia 
the  name  of  the  suCfTssoi^  the  prt'sent  Ciiairmany  could 
m»l  Ke  sii|>p<irted  :  aitd  ni'M-eiiver.  that  the  covenants  hc- 
iiig  insciislh)(\  by  tUr  juistakc  in  liic  sub^^equent  part  of 
it,  was  liKTolorc  v\ holly  vitiatrd«  a»id  that  nn  action 
uhatc%cr  could  be  supportt^d  on  it.  It  begins  as  a  rove- 
nanl  intended  to  be  made  with  ihe  prei^idini!^  Justice,  and 
llten  recites  an  agreement  wi!h  the  apjirenticc.  These^ 
objections  were  res«M'ved  for  further  consideration  after 
Ihe  verdj(  t  should  be  taken,  which  was  ai^reed  to  be 
,  made  suhject  to  tiic  opinion  of  the  Court  upon  them  ;  ac- 
rordiiif^ly  the  jury  gave  a  verdict,  that  the  covenants 
were  not  jierffWiDed,  and  assesM.Ml  d<&mH,i;es ;  and  after* 
wards  on  a  subsequent  day  in  this  same  tern),  the  objec- 
tions were  ars^ued,  afffl  (he  Court  j^avc  ttieir  opinion. 

Per  curiam — The  first  olijertimi  here  i*^,  that  the  cove- 
nants are  not  made  with  the  successors  of  the  presid* 
Jtig  Justice  as  well  as  with  himself,  ami  for  that  reason  (145) 
it  is  argued  tiie  successor  cat^not  maintain  this  action 
as  he  might  have  done  had  these  words  been  inserted.^- 
The  second  is,  that  the  covenant  produced  is  iiiicnsihlet 
through  the  mistake  of  inscribing  the  «iame  of  (he  appren* 
ficc  in  the  subsequent  part  of  the  indenture,  instead  of 
the  name  (»f  the  presidiuj!^  Justice,  as  it  shonUI  have  been. 
As  to  the  first,  though  it  be  the  general  rule,  tinit  a  per- 
K«>ual  chattcJ  cannot  go  in  succession  to  a  sole  corpora- 
tion, yet  it  was  the  clear  intent  of  this  act,  that  indentui*ea 
of  apprenticeship  should  be  sued  in  the  name  of  the  pt*e- 
Aiding  Justice  ^n<l  his  successors;  and  if  an  action  can- 
not*(>e  maintained  in  the  name  of  the  successor,  when 
the  prcMiding  Justice  is  dead,  as  in  the  present  case,  it 
will  be  dilUcult  to  say  in  whose  name  ilsiiali  be  brought 
su  as  to  answer  the  purpose*)  of  Justice*  it  might  be  ob- 
jected with  pi  opriety,  th  At  the  executors  Hif  the  former 
presiding  Justice  could  not  maititiin  it  because  they  are 
fiot  named  any  more  than  the  successors,  and  at  the  ma- 
kin^r  of  the  covenant  there  was  no  intention  in  the  con- 
tracting  parties  that  an  action  ever  should  be  maintained 
by  eiLecuiors.  The  law  itself  not  intending  the  action 
to  be  brought  by  executors,  hath  not  declaimed  Ihem  trus- 
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Mar.  1795.  f p^g  (^^  f |)(»  apprentice ;  and  s)inti]<1  they  be  allowed  to* 
^^^^^^^^^^  maintaht  the  suit  and  eflTe/^t  a  rerovery,  they  would  also 
be  eiilifled  to  i-ereive  the  money,  aifd  the  CtMirt  could  not 
.say  they  are  only  trustees.  In  all  rases  at  law,  the  p«T- 
8on  who  maintains  t\w  suit  is  entitled  to  thehenrfit  olit, 
iiriless  in  thns«»  special  cases  where  he  is  b>  statute  de- 
clared to  be  a  trustee  and  a  nominal  PLiintiffonly — sup- 
pose in  the  pre^^ent  case,  the  executors  may  he  considered 
in  the  li^ht  ol*  trustees,  they  may  then  assisjn  a  breach 
of  covenant  as  ha\in,s^  not  been  performed  ;  but  htivv  can 
,  they  aver  it  to  be  ad  damnum  ipsonnn.  who  in  truth  have 

suhtained  no  damages,  as  not  beinjs^    ihe  ie<a!   Tnther  or 
g^uardian  of  the  rights  of  tfie  apprenfire?  If  neither  the 
executors  iior  yet  the  successor  can    m.iintHin   this   suit, 
much  iesH  can  the  apprentice  himself  maintain  it,  for  the 
covenant  is  not  made  with  him,  nor  can  be  by  law;   and 
should  tin*  objection  prevail  asrainst  thf*  rij^ht  of  the  sue- 
cessiu',  the  covenant  would  he  wiiotlv   invalid,  and    the 
injured  apprentice  left  wiihnut  remedy.     It   would  be 
improper  therefore  for  The  Cnnrt,  to  i^ive  a  reatly  ear  to 
this  ohjection.     The  ind«'nrores  are  eith«r   made    under 
the  authority  of  thf  act  1762.  or  they  are  vr»id,  for  if  not 
made  under  that  act,  then  what  pow*  r  had  the  presiding; 
(X46)    Jnstice  to  make  any  covenant  relative  to   the  orph.m,  or 
to  bind  him  at  alK^  Or  how   can    the    Defendant  jn.siify 
his  taking  the  orphan  at  all  into  his  serHce?   It   will  he 
improper  to  pronounce  the  c«)venanr  to  be  void,  for  that 
will  defeat  the  plain  Intent  of  the  parties  and  the  ends  of 
justice;  and  the  Court  will  support  it  if  possible.      It  is 
a  rule,  that  whatsoever  is  soiliciently  implied,   need  not 
be  expressed  ;  and  the  act  hath  directed  the  covenant  to 
be  With  the  piesidin.s;  Jus  ice  and  liis  sufce-sors,   princi- 
pally with  a  view  of  pointit;  out  the  part}    who   was   to 
brinj;  the  action,  in  case  cf  ^i  iiroach  of  the  covenant*  and 
the  death  of  the  presidinj^  Justice.     Had    the  wor«l  stic- 
se^8ors  been  omitted  in  the  act,  doubts  mii^ht  ha%c  arisen 
for  want  of  an  express  declaration  respM-tin^;  «h«  pr»»pcr 
person  to  brin^  suit  after  the  death  of  t)te  pi*esidinj^  Jus- 
tiee;  wiiich  doubt  is   prevented  by  the   ndditi<Mi   of   the 
Words  successors  in  the  act.     It  here  has  only  the  effect 
of  pointing  out  decisively  the  person  that  is  to  sue.   upon 
siich  an  event;  but  yet  the  covenant  withtnit   the    \vord*l 
successors,  has  precisely  the  same  h*Ral    p  opt*rlies    and 
consequences  attached   to  it  as   it  would   have  with  it; 
^    for  whenever  the  maker  of  a  personal  contract^  acts  as  an 
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agent  for  th^  benefit  <if  others,  by  appointment  of  law.  Hat.  1795. 
in  an  official  character  and  in  the  naiflp   of  his  <iffice,  v^v^^/ 
which  is  to  be  perpetually  rontinuedy  auch  coiirrart  be* 
lonjB^s  to  him  »nly  in  his  public  character;  and   wht'nev* 
er  he  becunies  divested  of  that,  will   belun^  tn  the  same 
character  thnu^^h  suHtained   by  another  individual.     It 
is  true  there  are  some  cases  in   the  boiks,  where  the 
law  will  not  allow  of  tlie  succession  of  a  personal  rhat« 
tel  at  all ;  as  anciently  in  the  ca<ie  of  Abbotft,  BishofiSf 
and  others  from  policy  and  mistrust  of  tliese  characrers, 
lest  under  the  pretence  of  advancing  the  interestA  of  re^ 
ligion,  they  might  draw  from  the  .petiple  more  we<ilth 
than  was  consistent  etthtM*  with  the  circumstances  of  in- 
dividuals, or  tliat  moderate  degree  of   power  and    itifiu- 
ence  flowing  from  wealth*  in  which   it  was  prudent   to 
keep  the  ecclesiastics  &  other  sole  corporations:  but  in  al- 
most every  case,  where  the  official  character  is  conferr- 
ed with  a  view  to  its  being  exercised  for  the  benefit   of 
others,  a  fiersonal  chattel,  or  the  right   to    sue  upon   a 
personal  contract,  devoUrs  to  ttie  successor  upon  the 
death  or  removal  of  ihi^  former  officrr«    Thus  in  Eiiglandf 
tbe  King  by  operation  of  law«  has  a  public  capacity  and 
peritetual  existence,  and  may  contract  in  that  chararter 
for  the  benefit  of  the  public ;  and  in  case  of  the  death  of 
the  individual  who  suurains  th  *  office*  thf^  personal  clr<it- 
tels  and  rights  to  personal  things  whi^h   he  had  in  ttiat 
character*  "^hvill  go  to  his  successor.     fFood's  Inst*  l\Sm .  ^- .-^ 
21.     Co.  Litt.  90,  a.     11  Rep.  9^.  and  in  his  cane*   the    \^^') 
Word  successors  is  'implied,  though  not  expressed  in  the 
CDiitracf  ;  as  in  the  instance  of  a  refogniziince   taken  in 
Court*  the  cognizor  only  acknowledges  himself  indebted 
to  tbe  King*  not  saying  and  his  successors  ;  >et  the  suc- 
ceflsi»r  is  entitled  to  sue  tor  the  money  due  upon  it.     The 
law  will  not  permit  the  executors  of  the  predeitssor   to 
recov«*r  it,|ier8tms  in  whom  the  public  hath  placed  nocon- 
lldence^  &  are  not  of  public  appointment.    Here  the  orois- 
siofi  of  the  word  successors  does  not  render  the  transao- 
Hon  Tfiid.     Upon  the  death  of  the  officer,  his  successora 
are  cctmprelieoded  in  the  name  of  his  office.     In  the  case 
of  the  president  of  a  college,  wiiere  a   statute  directs  a 
auir  fur   the  breach  of  the  statute,  to  be   brought  by  the 
president  f  ^r  the  time  being,  if  Uie  president  sue  and  re* 
cover,  the  successor  and  not  tbe  executor*  shall  sue  out 
the  %A.Ja.  for  the  character  or  office  of  president  Utill 
continues.    Cro^Jac*  169.    4  Bae  M.  411*    flere  the 
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^^jl^^'gtafwte  Raid  imthinjs:  nf  flurrpssors,  but  they  were  implieA 
^■^^^^^^^  ill  thr  naiiip  «f  flu*  ofBri*.     If  an  orphan  bond  be  made  t» 
the  rhHinberlain  (»f  Ltindnii  in  the  name  ofhi*!  office,  and 
he  cTiod,  bin  anrrrKfiors  not   the  executor  nhall    institute 
tfie  suit  for  the  benefit  of  tlie  orphan.     4  Rep.  65.  4  InsL 
ji49.     So  in  the  present  rane,  the  Chairman  or  iireHidiuf^ 
Justice  acted  only  in  his  oflSciRl  character  for  the  benefit 
of  aniifher«^  the  otphan  ;  and  thoujerh  the  individual   who 
austnined  that  office  be  de»d,  yet  the  office  it<ielf  still  has 
a  le^hl  rxiHtencr.  and  capacity  to  be  exerciaed   by  ano* 
tlier.     It  is  the  fiam<'  office  now  as  it  was  thetu  and  coo* 
ferM  upon  the  individual /who  exercises  it   all    tlie  aame 
powei*s  Utfi  predecessor  had,  and  that  of commenrlnp^  this 
suit  amongst  others :  nud  the  vi  ry  name  of  the  office 
Implies  8ll  the  sucrpssors  tliat  e%er  shad  tie  to  it— -like 
fhe  case  of  church  wardens,  who  are   i»istituted   by   law 
for  the  benefit  of  pHrishioners,  to  transact  vHri(»us  kinds 
of  business  for  tht  m«  atKl  mi  far  as  re.f?at*ds  that,  tt>  bave 
a  cor|iorate  CHpHcit<  of  comtiiencif»g  suits.     If  thry  sne 
Vhi^st  chuirh  wardrus,  atid  their  yrarexinres  before  the 
detfruiination  of  thr  suit*  it  >hall  bo  continued  by  their 
iuccesMirs*  and  u ill  not  abate;  v^hich  proM's  that  it   Is 
the  name  of  the  otter,  and  nsif  ihe  adjunct  nante  of  tlie 
indhidualy  »h;U  the  law  reg^ards.     ^tra.  85^,     Cra.    BL 
145,  179.     1  Lev.  177.     Great  iitderd  would  be  the  evil 
if  the  law  wei'e  not  »*»,  and  the  name  of  the   individual 
and  nf»t  ttiat  of  the  nffire.  ^err  to  he  principally  attend- 
ed to— the  offirrr  is  continually  chan/^iog  by   death*  ro- 
<(148)    srgnaiidiu  rrm<i\al  and  other  occurrences— sortke  offices 
are  but  nf  annual  duration,  and  th<*  officer   must  neces- 
sarily b«-  rrmo\ed  btfore  a  suit  could  becarrietl  thront^h 
all  its  dilTrrent  Nt.jg^> — v»ere  his  ^oin^^  out  of  office   to 
opt' rate  an  ab-^tenirnt  of  the  suit  instituted  for   the   sole 
betiefit  of  another,  justice  might  be  js;reatly  hifidered^and 
\f\  some  instances  be  rendrred  wholly  imp«>ssible   to   be 
obtained.      The   Governor   «if    this    Stale    is    an     in- 
stance— almost    all    b(»nds  for  money  due,   or    to    be- 
tome  dur  to  the  puhliCf  are  taken   in   his  name  as  Go^ 
/vernor— Ihere  can  be  no  doubt,  that  either  he  or  his  suc- 
cessors must  bring  the  suit;  the  law  will  not  tiiist   his 
executors.     Were  suits  instituted  by  him  to  be  abated 
b>  hi<«  going  out  of  office,  how^  many  of  the  public   de- 
mands would  be  histf     His 'election  is  annual  as  tohinit 
his  office  is  hut  of  a  year's  duration,  and   it  generally 
takes  up  a  iQiiger  time  than  tbat^  at  least  in  many    in- 
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atanm*  before  a  Nuit  ran  be  .Hletermiiied.    It  vauld  beMar.  179J. 

Donatrnua  to  any,  that  Huits  -^houM  abate  in  surb  ranea  -^^^^"^^ 

•—yet  if  bis  ^urce^Hor  ia  not  iinpiied  and  inrlud*  d  in  fbe 

Bftine  of  the  iiffi*'e  the  mit  must  abarc«  tbet-e  beinj^  no  real 

Plaintiff  to  support  it.     It  in  thereforf  a  iMmirion  subject 

to  no  donbt«  that  when  a  Goiernor,  ptesidin^  J^istire^  / 

Off  oi)ier  officer  entrusted  by  law  to  take  bonds  for  tbe 

benefit  of  otliers^  does  take  tbem   accoidiM^ly^  thcHi^h 

without  makini^  them  payable  tfi  his  successors,  that  tha 

successor  may,  notwitlisiandinf^,  cominence  acti<ins  n|Hiii. 

tbem«  and  in  case  of  his  death  after  the  instiiutioa  of.an. 

action*  and  before  itsdeterinination^  that  that  arti«»n  may 

be  continued  by  his  successor  without  any.  abatement.— ^ 

(In  Eng^land  liowever,  the-name  preiixed  to  the  office  ki 

tiie  King's  case,  ia  so  far  regatsled,  that  tlie  denth  of  (he 

individual  abates  the   >ivrit.     7  Rep.  31,  a.)-    And  tliia 

night  of  the  successor  to  sue,  thfiugb*  iiot«  named,  liolda 

in  all  cases  except  where  tlie  law  directs  otherv\ise  ;  as 

in  the  case  of  guardian  bonds,  which  by  the  rtb  9ec*  of 

1762,  are  to  be  sued  by  the  executors  ;  and  other  cases 

where  the  law  diivcts  an  assignment  to  the  parry  g^iev- 

ad.    In  some  of  which  {terliaps,  a  suit  may  be  m^^iniained 

in  the  name  of  the  assignee.     JV*.  Cart  La.  *29.  HC  5.  hut 

aucb    bonds  are  not  suable    by    executors  generally  ; 

for  tlien  they  might  receive  the  monies  of  other-^,  wi  h- 

out  security  given  to  pay  them  itito  the  proper  iiatids  ; 

they  mighi  also  upon  improper  motives,  eitlicr  refuse  to 

aue^or  dismiss  the  suits  when  bniught;  or  give  releases 

or  enter  retraxits,  at  ibeir  pleasure  ;  ani  t'e  utmost  con* 

fusion,ancertainty  and  I'rand  be  introduced-for  if  executors 

should  once  be  acknowledged  to  be  the  profier  (lersons    (149^ 

to  sue,  they  must  be  hIso  allovkcd  to  be   the  proper- per- 

tons  to  do  nil  these  acts.     And  tiiere  is  no  foundation  in 

reason  to  say,  that  the  omission  i»f  the  word  suc<'essor» 

ahall    defeat   the  instrument   entirely*     The    ol>jection 

therefore  founded,  upon  that  omission  is  not  valid.  ^ 

As  to  tiie  other  objection,  *  that  the  name  of  the  ap- 
prentice is  |iut  in  a  subsequent  part  of  the  instiumentf 
instead  of  that  of  the  Chai. man ;  if  u|nmi  the  pniferj; 
thereof  made  in  the  Plaintiff's  deelHration,  the  Defen* 
daut  had  craved  oyar,  and  demurred  for  the  variance  be- 
tween the  covenant  >et  forth  and  that  whic  h  appeared 
to  be  in  the  indentures,  the  objection  might  ilien  have 
been  fatal ;  but  where  the  covenant  stated  in  the  declara* 
lioo^  is  once  admitted  to  ba  as  there  stated^  by  a  plea  of 
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VMf  1795  coYetittfits  performed,  fie  rannot  afterwurdu  be  permitted 
^^''^''^^^  to  «ay  there  h  iio  nnch  covrtmrit ;  and  ttie  fir«>dijrt|«in  of 
the  VI  arrant  aft4*rwardM  u|)«in  the  trUI  by  the  Plaintiff  is 
irre|Cttlar«  although  it  i<i  often  dune  when  a  d(*cl;tniti<>A 
is  ini*»laid«  or  not  readily  to  be  come  at,  it  bein^  pre- 
aniDable  t^at  the  declaration  Uhh  been  drawn  in  ronfor- 
nity  to  it;  and  the  court  ouie^ht  to  take  no  notice  of  an 
incon^istrnry  in  the  ^ritinf^  itsetf.  diftroverrd  ii|if)n  Huck 
an  irrej^ular  reading — tlie^  rannot  do  it  >»ithoiit  a  de-v 
parture  from  the  record  miid  the  isflue  submitted  to  "the 
'  jury;  whirh  is  wliether  the  Defendant  ban  performed 
th^t  rotenant  that  im  set  forth  in  the  derUratifHi.-^ 
5  Term  02.  SOS.  Doug.  502.  H  Black.  Bep.  91.  t 
£r/ra.  £98.  %  Stra.  1149.  Kiddm  bills,  15^,  155.  6 
Jhp.  45.  2  £.  Roy*  B52.  And  althfiagh  the  jury  have 
found  the  covenant  to  be  in  the  wordn  of  the  indenture 
produced  on  the  trial,  which  in  variant  from  that  stated  ia 
the  declaratifin,  it  is  not  to  be  regarded  ;  for  they  cannot 
give  a  verdict  upon  any  point,  except  that  contained  is 
the  Ifisue  vi'ith  which  they  are  charged;  and  then  tlie 
finding  by  them  what  the  covenant  really  was,  as  well 
as  that  the  covenants  were  not  performed,  is  void  as  to 
that  part  of  the  verdict  stating  the  covenant,  and  not  to 
be  proceeded  upon  or.attended  to  as  a  part  of  theverdk^t 
at  all.  2  Ratios  M.  691.  2  Mo.  5.  L.  Hay.  390,  864» 
1521.  2  Rep.  4.  2  Stra.  873.  5  Ba.  M.  310.  The 
court  must  proceed  upon  the  legal  parts  of  the  verdict 
only,  that  is  to  say,  (hat  the  covenant  stated  in  the  de*- 
claration  has  not  been  performed,  and  the  asses^mi  iit  of 
damafi^es  for  the  non-p4$rformance — of  course  the  second 
objection  must  also  be  overruled,  and  the  Plaintiff  oiiiat 
have  judgment. — Atid  hehadjudgmeut  accordingly. 

(150)  Lewis  r.  Williams. 

Detinue.  For  two  resolutions  of  tiie  General  Assem- 
bly directing  certain  somn  to  be  paid  to  Lewis  i%ni\  Cruf* 
ton,  for  services  peifurmed  as  f>fficers  iti  the  State  le« 
gioti — that  which  belonged  to  Crafton.  had  been  sold  by 
him  to  Lewis  and  delivered  to  him— they  came  after* 
wards  into  the  hands  of  LunieTf  who  died  possessed  of 
them»  leaving  the  Defendant  one  of  his  executors,  who 
by  that  means  also  came  into  po^MesAion.  JVbn  deHnei 
was  pleaded,  and  a  verdict  foutid  for  the  Plainiiff,  and 
an  entire  value  and  damages  aaseacied.    The  Defendant 
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moved  an  arrest  of  jtid]»fnpht,  asAijs:nin.e:  various  reasons,  War.  i79si 
and  these  Hmonj3:*-t  others,  to  wiU  T^nt  in  the,  writ  'he-''^'^^' 
resoluf  ions  are  fle<t(Tibefl  in  imrt  by  thfdiy  of  their  (tate, 
and  in  the  dc'cl  a  ration  $»lso;  b(»t  the  dajr  stated  in  the 
drciaratiun,  was  not  tlie  ^ame  as  that  stated  in  tire  ^  rit ; 
and  so  there  is  a  vHriance  be<W4>«*n  (he  writ  anct  derU- 
ration  in  a  materinl  part*  Also  the  jury  hsrve  assessed 
an  entire  value  and  damages  for  hf>th  resdliitions,  where- 
as fhey  should  have  assessed  a  ^altte  »nd  damans  for 
each  aeparately,  or  at  le;*st  a  vahic*  fiH*  each  se|iarately. 

One  of  Hie  Judges,  now  nn  the  bench,  havtitg  iiislttuied 
the  action  wttilst  at  (he  bar,  and  d«*r)ii»in^  to  ^ive  auy 
opinion*  the  cause  for  that  reason  waH  aflj«>tii*ried. 

T)ije  patties  afterwards  compromised  the  dispute,  and 
the  reaHons  were  not  argued* 

Ni^i— As  to  th«*  first  of  thfSf*  o^»jpction«,  it  seems  to  stthd  but 
npon  slender  foundHtioiifl.  The  UefViiiiant  stiouM  have  erjvei!  oyer 
of  the  wtii«  ttful  by  his  plea  in  abatement  hnve  poin*ed  out  the  yari* 
tucfy  and  pr«yeil  tluit  the  writ  Bhould  be  quasiied  «  but  he  comes  too 
laie  to  take  a«1vantHgfe  of  this  circumstance,  after  failing  to  take  ii  at 
the  pro'ier  time,  and  especially  when  he  comes  after  verdict.  Latch 
173.  5  Oea*  L  eh  13.  But  wiih  respect  to  the  Uiter  objection,  ttiat 
probably  Upostte-sed  ofaime  solidity  $  and  ua  the  actioa  of  d<  tinue 
IS  of  very  g:enefal  U-se  in  this  country,  it  is  lo  be  ]ame>tted  that  this,  as 
veil  as  sievtrral  other  controverted  points,  were  not  settled  by  judt- 
oal  deciaion*— for  there  is  hnidly  any  evil  in  the  Uw  department 
more  mischievous,  than  uncertainty  in  the  m.«nner  of  proceedmg:  in 
courts  in  notions  that  are  in  general  and  fi-equt  m  use.  The  olu  hooks 
tfiemselrea,  that  treat  of  <his  action  when  itVas  in  use  in  F^ngland, 
leave  many  points  very  necessary  to  be  reduced  to  cert'tintv,  in  much 
pen>fexity  «  some  of  Ihemssy  that  the  urit  msiy  be  general,  demand- 
ing Aona  ti  caiatidf  and  th»t  tlie  Plaintiif  may  count  of  three  <>r  m  're 
papers.  21  B*  6  29.  Some  Kay  the  writ  need  only  name  the-  num- 
ber of  chatters  or  writings,  as  thsit  he  render  one  charter  or  three 
dtoiters,  or  one  vriiing  obligatory  or  testam«>nt,  &c.  &c.  JP.  JV*.  B. 
138.  but  that  the  deelaratio-  must  redu'^e  all  to  certainty  as  to  time, 
p'iaoe  and  yalue.  1  Hd,  3,  20.  a  3  If  6,  and  accordingly  it  hatU 
been  the  cooimon  pracuce,  botii  in  \\u.  English  courts  and  our  own. 
vbere  there  are  several  articles  sueil  for,  dioersi  gtnerU,  to 'name 
esich  articlCf  and  its  value,  in  the  declar<ition  ;  or  if  many  individuals 
oft^  flaiue  specicfi  are  sued  I'oryaa  a  flock  of  sheepy  sacks  of  cirn, 
ipoona,  «nd  the  like,  to  specf)  the  numbiP  and^'alue.  NewB.  EiU*  \\^*} 
169.  Lib.  Jnt  218  ^.  a.  4:  211.  /I.  a.  2.  And  in  actions  tor  ne- 
ff^en,  which  are  c  pable  ot  a  more  exact  description  by  name,  each 
Mgro  is  named  and  his  value.  This  certainty  in  the  declatation 
however  may  be  required,  only  for  the  purpo.^e  of  enabling  the  De« 
fendant  to  pl^ad  i'l  oar,  should  these  be  a  recovery  by  the  PlKinuiTf 
•r  a  v<  idict  and  juilgment  agonst  him, either  in  all  or  in  part— for  in- 
itance  if  several  things  of  the  same  species,  capfkble  of  precise  identi* 
ficaltois  t»  several  negroes  of  difierent  n  troes^  stiouUt  be  sued  for» 
and  it  verclici  and  judgment  for  the  Plaintiff  as  to  nome  of  them,  and  a 
verdict  against  him  as  to  the  others;  if  iht'  'decluration  mentioned 
Ikem  only  «iS  ss  many  negroes,  and  the*  verdict  ahoukl  find  for  the 
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Uar  1795.  PfaintilTu  to  part  nn1y«  not  Mentifyinfr  them,  and  aifamst  fthn  u  t« 
the  otbew,  it  would  be  imixisaible  ever  to  know  which  ofthe  negrocg 
were  recovered,  :ind  which  nor;  and  thoiij^h  thu  jury  mifrht  unpens  % 
value  and  d;>maR:efi  for  them,  <tnd  the  PlaintiflT  hy  that  m^a  a  obtain 
the  value  t  yet  should  he  afterwards  sue  for  paK  of  the  same  nef^oet 
agfsin,  desrribingf  them  by  numbers  only,  it  wouUl  be  impomible  for 
the  Defendant  b)  producing  the  former  record,  to  fihew   that  their 
Talue  had  al^-e^idy  been  recnverc-d  of  him,   or  that  the   PlaintiflT  had 
been  barrerl  as  to  th^  ;  h\v  it  will  not  follow  from  hence,  that  the 
▼ahie  of  each  must  Di*  assessed  by  the  verdict,  for  if  they  are  de« 
scribed  with  sufficient  certainty  in  the  declaration,  and  named  witb 
the  stme  certainty  in  the  verdict,  that  record  will  a^wtiys  be  capai>le 
of  repelling  the  claim  ofthe  PUintifF,  either  as  to  the  negroes  re* 
covered,  or  as  to  thoiie  for  which  a  verdict  was  against  him,  although 
an  entire  v>«1ue  be  uam  ?a«»d  with  reupcct  to  those  recovered-     The 
aame  n>ay  be  said   of  bonds,  or  writings  sufficiently  described  afid 
identified,  if  it  be  necessary  at  ull  to  a^^s'-Hg  a  v-jlue  for  each   article, 
it  is  bt'C  *use  upon  ifoing  out  of  the  distring-atf  some  of  the  articles 
may  be  delivered  and  the  others  a  't  (  and  then  the  Sheriff  would  not 
be  .tbie  to  know  hou  murh  m(»n«  y  he  oujrht  to  receive  for  the^e  aN 
tides,  the  value  of  which  weiie  not  Hssessed  $  but  it  is  doubtful  wheth- 
er upon  the  tHatrinroi,  the  sheriff  can  receive  the  %alae  ;  for  the  ob- 
ject ofthe  disinngaa  is  to  enforce  the  delivery  of  'h**  thing  itself,  the 
Judgment  being  tor  that,  if  'o  be  had  io  the  first  instance,  and  if  not 
to  be  had,  then  for  the  value    rtd  dama.  es  ;-  anciently   for  the    thing 
and  <{amages  «  and  if  not  to  be  had,  then  «ll  in  dam  ige».     According 
to  what  >s  said  in  some  books,  the  ass-  ssmvnt  of  the  value  seema  to 
be  of  little  or  n«>  une;  for  although  it  be  assessed,  if  the  Sb'*rifr  re- 
turn upon  the  dutringOB^  XU^i  the  thing  recoven  d  is  not  to  be  |im], 
then  the  execu'ion  seems  not  to  issue  for  <he  value  ahejidy  a<wes^ed 
but  anoi  her  jury  is  to  be  called  in  toa88eH<«d;«maL'e««tn<o/lo;  n|>on  which 
a  common  eX''CUtion  for  money  gt^es  out  to  buy  them.  3  Hi  Com  413* 
Baa   Em.  215  ,  1  Rvll  737^    Jf-nk.  388.    pi  23.     1  Sid    246.     If 
thiM  be  *he  practice  iff  all  circumstances,  theoth*^  ass«H«meiit«>f  v^hie 
in  the  fi^t  inRtHoce  is  not  of  absolute  nerewity  t  since  it  can  have  ne 
effect.  Si  d  of  course  an  imperfect  assessmerit,  or  one  not  made  in  the 
usual  manner,  cMio'jt  vitiate  the  other  parts ot  the  verdict,  which  are 
useful  and  substantially  well  founded.     But  if  the  aftsessment  of  dam- 
ages -fter  the    leturn   of  the  dutnngOBf  it  only  to  be  made  wh«:re 
the  judgment  hath  been  given  uf.on  demurrc  r,  or  where  the  jury 
omit  to  find  the  vulue,  mh  po«iaihl>  ni^y  be  thi  ca*>e.  and  indeed aeems 
verv  (leducible  from  Plow  84  aivl  283.     1  Kubk  882.  in  the  6ftt   of 
which  i'  IS  I'ecided,  that  the  jury  must  find  the  vilue  |  in  the   latt^ 
thiit  thr  omitting  to  find  that  vsliie,  may  be  supplied  by  writ  of  ea- 
quit^-^nd  in  the  second  there  is  :%  demurrei,   the  declaration  bt*.n^ 
toT  h<  v<  ml  >hii  ^  of  ad'ffereiitkind,  upon  which  the  jmigment  ia,  that 
the  plain  iff  «'orerover  the  goods  and  clattels,  &c.  or  their  vftlue» 
and  a  dutringaa  iMued  to  compel  the  delivery  of  them,  and  directing 
the  Sheiiff  to  enquire  oi  the  damages  for  the  detention  and  costs: 
and  ill  caNe  of  nuii-d>  livery  of  the  goods  and  chattels,  then  to  enquire 
how  much  they  are  uorth,  and  the  Sher  ff  returned  one  value  for  al^ 
and  d  'ma^^es  for  the  detention  and  coitts,  and  there  wa^s  jud.<reent  ac- 
cord •  gly.     If  iliis  .-listinctiiin  be  gvanted  to  be  well  drawn  the  resatt 
will  be  that  the  distringut  upon  verdict  assessing  the  value,  is  in  the 
disjunctive,  to  C('ni|)ei  itie  D«t«  nd:<iit  lode  liver  the  gond&  or  the  VBioe 
of  M)  much  in  lieu  of  ihem.  Mvrgan't  Pleader  328 1  but  where   the 
jun  omit  to  find  the  v«lu^ ,  and  Jie  juilr,nien<  is  rendered  upon   iliat 
finding  or  upon  demurrer,  that  the  dmbtingoM  then  is,  for  the  deltveor 
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tf  the  jpondfl  or  their  vaUi^.  without  spying  without  what  Talue  ;  tnd  Mmr,  1795. 
in  the  ^tu?r  case  with  a  furthtrr  difcctton  to  ihe  StierifT,  that  if  )^o<l9  v^-n^^^ 
are  not  dtlivere^l,  that  h«  enquire  of  the  vitliie  di^ma^'Ctt  for  detent  on, 
otMtSy  &c.  and  then  if  it  appe.irs  upon  the  Siieriffs  return,  that  the 
goodfare  not  delivered,  th';r^  issues  u  8ci  fa-  or  ca.  9a.  or  if  in  the 
forro^r  wh4fre  th>'  diatrin^as  issues  without  th  it  clause,  the  same  tiling 
appears  upon  the  Sheriff's  rrtuni,  tlien  a  jnry  in  court  is  call  -d  upnn» 
touiuply  the  omi^k^ion  of  the  former  jury,  and  to  assess  dtma^en  in 
ioio»  Tlie9e  disti'ictions  wilt  reconcile  all  t^e  ca^es  to  be  fuund  in 
tf)c  books,  and  «re  therefore  very  probably  the  true  ones,  thoU)(h  it 
must  be  conft-ssedin  one  in^t^nce  p  rhaps,  owini^toa  want  ofatten- 
tion  to  these  difiVrencf*?,  co<iir»rv  practice  haihheen  adopted  In  our 
toortsin  the  cast-  of  MerriU  v.  Warmcuih.  TIi«re  the  jury  ass.  nsed 
a  ?ahie  conaiderubly  above  the  reul  value  of  the  neg'o,  )ut  the  De- 
fenr1»nt  before  the  action  brought,  had  re-delivrred  "he  n -jfro  to 
f^/er,  who  had  hired  the-iiei;ro  to  him;  and  wh'-n  the  difttnn^tu  ■   ' 

vent  out,  he  could  not  deliver. him  to  the  Sheriff',  uud  upon  his  re- 
tun  to  this  efT  ct,  and  4  compbiot  made  that  t'le  assi  ssmen*  was  too 
hij(h  ;  it  WiS  said  oy  the  counsel  for  the  Plana. if,  and  admitted  by 
the  Court,  hat  there  must  now  be  a  new  as^cssmtnt  of  damages  i« 
Mb  Oefore  mfi,  fa.  or  a  ca.  sa.  could  issui*  ;  and  accordingly  a  jury 
were  empannelcd  in  court  to  assess  the  rlama^^t  s,  .ind  did  ass<  8->  them*, 
and  the  expcuti<in  tor  lh(  money  r  dunaj^is  wasi*>sued  accordingly. 
MaUfaz.  (}eiobtr,  1792  "  If  however  thi  distinc'ions  before  menti<tn«'d 
arc  just,  then  it  would  seem  to  iblhuv,  that  every  article  dcmunded, 
capable  in  its  nature  of  a  distinct  s»MisihIe  descrlptiou,  a-id  not  miking  ' 
•  part  of  the  whole  thint^  demaiuWd,  us  the  saiU  of  a  sliip  or  other 
appurtenance^  should  have  u  separate  valuer  aiBxed  to  it  by  the  jury 
Vlio  *ried  the  i>sue  ;  to  the  end  that  shiuild  the  Defendant  be  dis* 
posed  to  p^y  the  value  of  some  article  winch  he  cannot  d^diver,  ^ie 
milfht  know  whut  to  pay,  and  tlie  SheriiF  what  to  receive  tor  that  ai^ 
ticte*  Alth'High  the  s.^me  precision  may  not  be  nectssary  wh-  n  a 
jury  are  called  to  aHSi-s<i  the  valuf,  alter  the  r  turn  of  a  dUirin£a» 
usued  in  consequence  of  a  judi^nnent  upon  demurrer  1  fnrth/re,  if 
iooie  things  are  delivered  and  O'h^rs  not,  it  will  appear  upon  the 
return  what  articles  still  remain  undelivered  %  and  as  it  also  appears 
by  the  return,  that  the  Defeudant  cannot  or  will  not  deliver  any  of 
tbote,  thei«  will  no  longer  be  the  same  reason  for  Hssessing  a  sepa- 
ittevalur  upon  each  ;  and  an  entire  assessment  tor  the  remaining  ar* 
licles  wdl  be  wfll  en  >ugiif  according  to  what  W:iS  pradisd  in  the 
€k^  of  Gragsbrook  and  Fox  in  Piow.  283.  The  same  m«y  be  said  in 
regard  to  the  cage  wh«  r^  the  juiy  umiis  ui  the  first  n^Unce  to  find 
the  value.  .  Vide  JSl.  Rep.  854.  2  vol.  From  all  these  considerations 
it  would  foUoWy  that  t  ae  iMlter  of  these  ohj  ct  o>is  w-  s  a  \a<i  I  one» 
snd  that  the  proceedings  in  the  c  se  of  «VirmVf  a  td  Warmoutht  so  far- 
si  regards  that  point,  were  not  Wtn anted  by  |ir«^c  d'  n  ;  but  wuether 
t^ese  remarks  be  founded  or  not  on  solid  pr'uciples,  is  to  <>e  known 
only  by  the  event  of  future  deci>'^ons,  none  u;>o(i  ^hks  point  having 
yet  taken  place  in  this  country  that  have  beer*  pt<srrved.  The 
writer  hoptss  it  cannot  be  deemed  presumption  in  any  one  of  the 
profession,  to  have  contributed  hts  HvSS  stance  t<^>wards  the  elucidation 
^M  point  which  ought  not  to  be  misaHi'-rMtood,  or  to  be  held  in  un-  ^153^ 
oertaintji  by  exhibiting  such  ideas  is  occurred  to  \\wi\  upon  the  rea-  ^  ^ 
•sna  in  arrest  moved  in  the  case  o  Lew*  anu  H'ilUamip  and  in  con- 
sequence of  his  refletions  upon  heia  .iterwardbt  ihey  may  render 
the  researches  of  others  less  difficuU,  and  bv  tha  means  enable  i  lem 
to  go  deeper  mto  the  subject  when  the  pqmt  next  occurs,  thuii  if  he 
^•i  eooMgncil  them  t»  obhvioD^  and  left  the  subject  d«f  mant  until 
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liar.  1795.  the  •am^  reasons  should  be  af^ain  filed*  which  may  not  ^  for  gone 

NoTt.— The  practice  now  usH  in  our  courts,  in  consequence  of  a  deci* 
sioii  some yeitrs  11)^0 •«t  Rdent  >n,  a  <1  m  ^n  1  pr<*vioufl  to  the  institution  of 
thf*  action  nf  detinue  ia  required,  but  for  what  purpose  ia  not  clearly 
a:id<*rstood  'imong<t  the  practitioners.  It  cannot  be  to  entitle  the 
PluntifTto  hi«»  acti  n;  for  there  hive  been  several  decisions  Ihst 
the  act  of  Hmitatio'ts  will  ran  from  thetime  that  the  Plaintiff  knowsthe 
aubj-rt  of  controvfrsy  to"  be  in  the  pos'ii'ssion  of  the  Defendant,  snd 
to  he  idveraely  clai<ned  bv  him.  Vide  HUhborontgh^  April  1792.  B»' 
rti*/!  Mntinun-atort  v.  PuUam,  and  Hillshornu^h,  Atrril  1794^  Blw.cVt 
Executon  V-  Ru9h,  And  this  proves  th:tt  «  present  ri|fht  of  action 
mav  be  in  tht*  Plainfrff  before  the  d«»mand  ;  for  the  act  of  limitatiQfts 
cau  only  nin  from  the  time  of  the  action  Hccroinjr.  To  suy  th  Teforci 
thHtthcHCt  runfv-omthetimetiiat  theD'^fendnnt  has  an  adverse  posses- 
sion known  to  the  Plaintiff,  is  to  say,  that  the  action  accruea  to  the 
Plain»iff  from  that  time  ;  it  can  thert-fore  be  of  no  o'her  use  than  to 
entttK'  the  Plaintiff  to  his  dama{fes  for  the  detention  and  costs.    And 

^  in  out  courts  is  f^iven  in  evidence^  instead  of  being  replied  as  fo^ 

merly,  to  a  plea  on  the  part  ot  the  Defendant,  that  he  hath  alwsys 
been  ready,  and  is  still  ready  to  deliver  to  the  Plaintiff,  accompanied 
with  an  offor  to  deliver  instantly  in  court  t  or  with  a  pr<«vt*r  that  tho 
court  would  appoint  a  div  for  the  delivery.  Vide  2  Mo.  Bnt  427. 
1  Brown  149.  1  Bolf.  M.  574.  pi  4.  pi.  5.  Sayer^a  law  of  tiam*\gu 
69.  In  which  case,  if  the  plea  were  admitted  to  be  true,  or  not  de- 
nied by  replyinir,  u  former  dem  'nd  >tnd  refu<«al,  and  provinf^  the  same 
on  trial,  the  Defendant  wax  not  liable  to  dam.tge^  for  the  detention  \ 
but  if  our  practice  be  accounted  for  this  way,  it  will  remain  still  a 
matter  of  difficulty  to  assij^n  the  reaaon  why  it  is  griven  in  evidence 
upon  the  plea  of  tton  detinet;  unless  it  may  be  said,  that  our  practice 
requirinf^  this  evidence  in  every  instance,  takes  away  the  necessity 
fur  that  old  plea  and  replication,  and  reudt-ra  the  pie: dings  more 
aimple  ;  and  that  the  courts  have  gone  beyond  the  extent  and  pur- 
pose of  our  rule  of  practice,  where  they  have  orrtered  nonsuits  upon 
the  deficiency  of  proof  of  the  demand,  which  th(?y  must  necessurily 
Judge  of  themselves,  and  not  lea  'c  to  tht-  jury  to  conclude  upon,  ti 
they  were  used  to  do  upon  the  evidence  given  on  the  replication.— 
For  now  the  jury  being  charged  only  with  the  issue  tieiintt  vel  noSi 
must  either  answer  in  the  aifirmutive  or  neg^ative  ;  and  surely  they 
could  not  sgiy  ncn  dttinett  merely  beCiUsethere  was  no  dem:ind  proven, 
and  thereby  b-ir  t'»c  Plaintiff  forever.  If  the  want  nf  such  proof 
could  not  jus'ity  them  in  ftiying  non  detinet^  then  it  is  not  m:«t^rial  so 
far  as  rel.ti^s  t<i  the  issuf  with  which  they  jre  charged,  fortham  to 
con.sidt-r  wh  t'irr  the  evtdnce  offered  amount^  to  the  proof  of  tiie 
fact  iiitende<l  to  be  proven  b>  it  or  n>  t|  and  a%  it  b«*long8  not  to  them 
to  s>av,  wheth>  r  the  PlaintffshaSl  be  nonsuited  or  nnt,  if  he  is  n»n* 
auiti  d  'tt  ali,  it  inuht  be  under  the  opinion  of  the  C'Urt.  formed  upon 
conclusions  drawn  from  the  evidence  given,  and  that  not  matt- rul  to 
the  iasue.  So  that  ao  far  as  respects  a  nonsuit,  the  evidence  ia  given 
necessarily  to  the  court,  to  be  juilg«  d  of  :ts  t  >  its  amou>  t  only  by 
them  ;  which,  whether  it  t^e  more  convenient  and  prop«  r  than  the 
ancieni  mode,  or  more  consonant  to  conMitntional  principles,  may  bt 
a  matter  of  some  speculation.  But  if  given  in  rv.dmce  only  in  place  of 
the  old  plea  and  replication,  and  the  jury  are  to  dct  rmine  upon 
hearing  it,  whether  in  fact  thi-rc^  was  a  d^-mand  and  a  refusal  on' the 
^     part  of  tne  UetendHiit,  and  according  to  their  coocluaiona  (ipon  that 

(154)    head,  to  proceed  or  not  to  assessa  damages  for  tho  detention,  tben 


Haywood's  beports.  177 

tkcrc  vooM  be  less  cause  perhaps  for  impeaching  our  rule  of  prac-  Apr.  1795. 
tice  ;  but  this  would  eflTectuulIy  overthrow  t'le  practice  of  nonsuitinji^ 
the  Plaintiff,  upon  either  a  real  or  supposed  deficiency  in  the  proof 
of  the  demand.     Suppose  the  Plaintiff  refust^a  \o  suffer  a  nonsuit* 
and  requires  a  verdict  notwithsanding  a  deficiciicy  of  proof  of  the  de* 
isand,  having  ^iven  full  proofof  his  property,  and  the  Defendant's  de- 
tention— will  the  court  direct  the  jury  to  find  nou  detinet?      If  in 
•apport  of  the  court's  opinion,  thr  D*  fendmt  should  dernur  to  the 
evidence,  and  tiiereby  admit  the  fkctH  to  be  true  »s  sworn—would 
the  court  say*  they  were  proper  evidence  of  a  non   detinei,  <^t  a  dis- 
proof of  the  detinue  Uid  in  the  declaration,  and   adjudge  the  cause 
agvinst  the  Plainfiff,  although  tliere  was  othr>r  competent  proof  fully 
and  completely  aiiequate  to  the  proof  of  the  contrary  in  all  respects  ? 
And  besides  wh-tt  ju.lgment  could  the  court  give  upon  such  a  de* 
murrer  ?     Could  they  s;ty  that  the  evidence  was  inc  <mpetent  to  the 
maintenance  of  the  Isstie  he  h-<d  undertaken  tu  support,  and  that  he 
should  he  th  erf  fore  nonsuited?     This  is  stating  the  matter  in  the 
most  favorablf  point  of  view  of  which   it  is  susceptible  in   support 
o^the  practice,  perhaps  more  favimrabie  than  the   rules  of  law  will 
permit  ;  for  it  is  g^^n^  raliy  laid  d^nvn,  tiui*  t:i'-  p'-rson  demurring  to 
evidence  must  ailmit  that't'tc  circumstHnces  offered  in  'cvidrnce,  do 
amoant  to  proof  nf  thtr  fdct  litten<lr'd  to  he  provett  by  them,  ind  insist 
only  tba*  the  fact  when  proven,  is  \\\  law  incnmpct  nt ;  and  then  the 
Defendant  could  not  df  mur,  but  by   admitting  t  e  demand  and  re- 
fus  1 ;  upon  w'lich  admission,  the  cou't  cuild  not  oooHUit'fur  want  of 
a  demand  and  rdl'usa!  ;  but  iftbv  Pluntff  would  n>)t  agree  to  a  non- 
suit,  and  that  cotild  not  be  (irdrtireii  by  rne:«n&  of  u  dt-murrer  to  eyi- 
dence,  then  it  would  st-em  (ha>  the  court  have  no  power  of  nonsuiting, 
and  of  cour'^e  that  they  oug fit  noi  t»  he..r  tvidcnce    witli  that  view, 
nor  umiertake  t<>  jud^e  of  it^  amount  for  t^at  purpose  ;  and  thut  the 
evidence  which  is  the  subject  «>f*tii'S  iitv^Mtg^tion,  when  giv  n,  must 
be  for  the  purpose  of  enablint;  the  jury  to  decide  upon  the  justice  of 
aIIowin.:4  or  disallowing  damages  for  t hi-    ttiniion.     Idtoqwtrc. 

XiiTR. — \  variance  bctwe'*n  the  writ  an',  declaration  is  lat*!  in  this 
State  veil  afti-r  v  rdict.  Stamps  v.  Oraves,  4  Hawka  103.  Qlmon  v. 
Sminfff  2  iJev.  Jiep,  156. 


HILLSBOROUGH,  APRIL  TERM,  1795. 
State  V.  Bromlielfl  Long.' 

Hat  WOOD  and  Williams,  Jud.^es,  were  of  opinion  that  the  taking 
which  is  to  constitute  a  felony,  must  be  a  trespass.  Ashb  and  Ma- 
tat.  Judges,  thought  a  borrowing  with  a  irAudulent  intent,  might 
be  the  ground  of  a  felonious  act. 

At  this  term  the  Defendant  was  indicted  in  the  com- 
mon form,  for  stealing  a  mare  of  one  Samuel  ParkSf  in 
the  cuanty  of  Randolph. 

It  appears  u|)on  evidence  on  the  trial*  that  th4>  Defen- 
dant ua8  a  stranger  to  Parks^  but  came  to  his  house 
some  time  about  the  sixth  ut  Dec*  mber  last,  offering 
himself  to  be  employed  as  an  overseer  $  and  aftar  ra^ 
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Apr  1795,  mainin^  on  Parks^s  plantation  three  or  four  daySf  h» 
^'■'^^'^^^  boriow*'d  tlie  mare  in  question  of  ParkSf  to  riie  to  the 
liiHJRc  of  one  Candles^  who  livt^d  about  four  niil«*H  from 
Parks' 89  ill  tfie  ««aine  rcmnty  ;  and  he  railed  at  Oandltfs 
arro^diii^Iy,  riding  the  mare  ;  but  from  Candlt$^$  went 
directly  uffi  and  in  two  days  and  a  half  arrived    at  a 
bouse  ill  the  rounty  of  Lincoln,  at  the  distance  of  ei^ty 
miies  fi'om  Candles^s.     Upon  this  state  of  the  evidence^ 
It  was  insiHted  b>  Jones,  Solicitor- General,  that  the  De- 
fendant was  fi^uilty  of  felony — he  argued,  that  tho'  tliere 
.     ^     were  somi*  dicta  in  the  old  books,  and  even  some  ad.jiad|;- 
{loo J    ^  cases,   which  make  a  takinj^  that  would   amount  at 
,  least  to  a  trespass,  to  be  an  essential  in/^redient  in  the 
constitution  offelony,  yet  that  the  more  modern  author- 
ities have  decidf*d  in  many  instances,  and  uniformly,  that 
a  borrowing  or  hiring  u  ith  a  fr andtileiit  intent  not  to 
return  the  pro|)erty  to  the  owner,  but  to  convert  it  to  his 
own  use,  and  a  subsequent  going  oflT  with  the  property, 
and  selling  it  or  nut  iTtnrning  it   to  the  owner,   will  a- 
mount  to  felony  ;  and  that  in  such  cases  the  Court  will 
charge  the  jury,  to  enquire,  whether  the  borrfiwing  or 
hiring  was  v^ ith  such  frauilulent  intention;  and  if  they 
,  found  it  to  be  so,   rhen  to  find  the   pri««oner  guilty.     In 
su}»|»or(    of  this    |K>sitimi,   lie   cited  1  H.  P.  C.  90,  s*  5, 
9If  s.  10,  Kelyng  24.  81,  S5,  Leach  95,  ddl,  S66,  355, 
SIS.     Mr*  PoittTf  for  the  prisoner,  e contra^ insisted,  that 
-    a  felony  could  not   be  grounded  on   a  delivery  by  the 
o\^iier  to'the  borrower,  but  it  must  be  a  tsking  wiihoiK 
'the  consent  of  the  owner.     He  cited  4  Bl.  Cain.  230,  1 
E.  H.  P.  C.  504,  506,  50r.     And   with   lespect  to    Ihia 
poif't,  there  was  some  difference  of  opinion  in  the  Court, 
and  in  their  charges.     Judge  Macat  seemed  to  incline 
that  it  was  felony.     Judge  Hatwoou,   that  it  was  not. 
And  the  jury  found  a  special  verdict  as  follows  :    ♦*  The 
jurors  now  here  sworn,  upon  their  oath  say,  that  on  the 
sixth  day  of  December,  in  the  year  of  our  Lor<t,  1794, 
in  the  cotinty  of  Randolph,  in  this  district,  Samuel  Parks,^ 
un*  Was  in  possession  of  the  mare  in  the  indictment  oien- 
tiomd,  as  of  bin  proper  goods  ar.d  chattels  ;  and  tliat  on 
that  day  the  aforesaid  Bnrmfield  Lang^  in  the  ssiid  indict- 
ment mentioned,  did  borrow  tlie  aforesaid  mare  «>f  the 
said  Samuel  Parks^  to  ride  to  the  house  of  John  CandleSf 
li\ing  in   the  Hforesaid  CMunt>  of  Randolpti.  about    four 
miles  fr-  m  the  Iioumc  of  the  said  Purksn  ai  d  tlnit  he,  tlic 
said  Bron^ieUi  Long^  was  to  have  returned  the  mai^e  to 
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Ibe  said  Smmnd  Parks,  nftfr  rMinf;  her  tbith^r :  and  the  A]>r,  im. 
jufort)  afurryiii   further  flnd^  that  the  said  Bromfield  ^^'"^^^^^ 
XcMy  did  i^tTlie  said  mare  iiita  his  p<)!«sesMioii   h>   iho 
■eans  afuresaid«  and  did  ride  her  to  the  houne  nf  <he  naid 
Canilis,  and  that  he  did  not  return  h^r  to  the  Maid  Sam^ 
nel  Parks;  bur  forthwith  rode  the  said  mare  into  the 
county  of  Lincoln,  to  the  distance  of  eighty  miles  from 
the  house  of  the  said  tToAn  CandUs*  and  there  sold  her  to 
Ofi«  JMrew  HofUn  as  his  own  property.    The  jun^ra 
Jarlber  find,  that  the  sai^t  Bromfield  Ltmg  did  not  take 
the  said  marey  or  get   her  ,into  his  posseHsion  otherwise 
than  is  herdn  before  stated.     And  the  jurors  aforrsa»d 
farther  say,  that  they  do  find  th^t  the  said  Lonji;,  at  the  (156) 
tifne  when  he  so  got  posnession  of  the  aforesaid  mart*  as 
before  stated  from  the  s^id  Parks,  did  the  same  with  a 
fraadttiptit  inteiltion  not  to  return  the  said  mare  to  the 
said  Parks,  but  to  sell  and  dispose  of  her  as  afi»resaid  ; 
but  whether  up«in  the   facts  aforesaid  found,  the  said 
Mrsmfidd  Lm^  be  guilty  of  the  felony  stated  in  the  in- 
dictment, the  jurors  aforesaid  now  here  sworn  are  alto- 
gether ignorant,  and  pray  the  advice  of  the  Court  here 
tbereup^Hi  ;  and  if  the  Court  shall  be  of  opinion,   upon 
tkefacis  abo\e  stated,  that  the  said  Bromfield  Long  is 
guilty  of  the  said  felony,  then  the  said  jurors  do  find  him 
goilty  in  the  manner  and   form  as  stated  in  the  indict- 
Bent  ;  but  if  upon  the  aforesaid  facts  above  stated,  the 
Court  here  shall  be  (»f  opinion  that  Jie  is  nut  guilty,  then 
the  jury  say  that  he  is  not  guilty.'' 

This  special  verdict  afteri^ards  in  this  term  was  ar« 
gaed  by  JUr.  Jones*  t*r  the  State,  and  Jir.  Potter,  for  the 

E-itftoncr*  Mr  Jones  cited  the  same  cases  as  before.*— 
e  observed,  that  otie  of  the  Court  in  giving  the  charge, 
bad  stated  to  the  jury,  that  the  authorities  v\  hirh  went 
to  impllcale  the  prisoner  in  the  guilt  of  felony,  were  mo- 
dern pases  ;  that  the  eldest  of.  them  was  in  1775,  and 
that  many  <»f  them  >»ere  since  the  revolution  in  this  coun- 
try f  tiiat  all  the^cases  previoiis  to  these  cited  from  heack^ 
were  tbe  oilier  way  |  and  that  in  these  cases  the  Court 
bad  gradually  departed  from  the  ancient  law,  and  ^the 
law  itself  had  thereby  gradually  become  more  and  more 
severe,  and  this  was  owing  to  tbe  circumstanres  of  the 
country  in  which  they  were  adjudged,  the  io\aer  classes 
of  tlie  people  there  having  ncme,  or  but  little  property^ 
aad  being  iiumeraus;  the  higher  oi*ders  on  the  other 
band  being  rich,  having  preponderating  inflaenoe  in  tb^ 
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Apr.  l795.governmetit9  anil  regardless  of  the  other  orders,  bad  pre- 
^^"^'^''^^  vailed  in  extending  fhe  serurify  of  the  la^for  the  pro- 
tection of  property  ;  that  perhaps  also,  property  in  that 
country  beinjs^  ot  more  diffirult  protection,  in  proportion 
to  the  poverty  and  the  number  of  the  poor,  was  one  rea- 
soti  that  had  its  influence  in  eSectinis;  these  changes  ;  and 
that  as  the  same  circumstances  d«»  not  exist  here,  there 
is  no  necessity  for  the  same  rigour ;  ant!  that  the  old 
law,  as  laid  ddwn  in  Hale  and  the  other  books  cited  for 
the  priscHier,  ought  to  be  adhered  ti»— as  ta  which  re- 
.  mark^,  be  said  he  would  obser«'e,  that  these  new  cases 
are  not  introductive  of  any  new  law,  or  any  alteration 
of  the  old,  they  only  ascertain  with  more  precision  what 
the  old  law  really  was,  and  that  one  of  the  cases  adduced 
to  establish  the  doctrine  he  contftnded  for  on  the  part  of 
(1^7)  the  Siafe,  was  cited  from  Kelyng^  in  the  time  of  Charles 
the  seconds  Bl,  and  was  founded  on  a  decision  in  the  time 
of  Edward  the  third;  and  as  to  the  conclusions  drawn 
from  the  comparative  circmnstancrs  of  England  and  this 
country*  if  there  were  fewer  temptations  to  commit 
frauds  here  than  there  wer-e  there,  there  was  more  turpi- 
tude in  committing  them  here  than  thrre,  and  of  course 
the  crime  should  be  treated  with  more  severity  here.— 
He  concluded  with  praying  judgment  of  death  against 
the  prisoner. 
I  Tlie  Court  thought,   as  there  was  a  division  in  the 

opinion  of  the  Judgen  now  present,  it  was  profKT  f fiat 
this  special  verdict  should  undergo  tbe  consideration  of 
all  the  Judges:  they  therefore  ordered  the  pristmer  to 
be  recommitted,  and  that  the  Clerk  of  this  C«iurt  trans- 
mit a  copy  of  the  special  verdic  t  to  each  of  the  Judges 
of  this  ^tate ;  and  that  they  be  requested  to  return  their 
opinions  to  this  Court  at  the  next  term* 

At  the  next  term,  October,  1795,  the  opinion  of  all  tbe  . 
Judges  was  had  on   this  special   veitlict ;  the  Judges 
AsHB  and  Macat  were  of  opinion  it  was  felony  ;  Wix.« 
UAMs  and  Hatwood  that  it  was  not ;  atid  the  prisoner 
was  recommended  to  mercy,  and  obtained  his  pardon. 

NoTB*— The  crimiDal  code  above  all  others  should  leave  nutirinjf  to 
the  discretion  of  the  Court  or  iury,  but  should  be  ref^ulated  as  far  aa 
'^'  tbe  nature  of  things  wiU  admit,  by  certain  and  fixed  rul**s  not  dtfii« 
cult  to  be  understi'od,  and  incaoHble  of  being  construed  itway.  The 
rule  laid  down  in  Cokcf  ifale,  Hawkins,  and  Btackatone,  that  there  must 
be  a  taking  invUo  domino,'  and  that  there  can  be  no  felony  without  a 
trespass  '«•  a  plain  rule  comprehensible  by  every  capacity,  and  in  tta 
I  natui-e  not  easy  to  be  misconstrued— it  leaves  no  latitude  ti>  the  Judg«^ 

nor  any  to  the  jury.    The  plain  enquiry  is,  a  tortious  taktng— pbuK 
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slkoukl  the  question  be,  did  he  borrow  or  hire  with  an  intent  to  steal }  Apr.  ]r95« 
Thai  beine  sn  act  of  the  mind,  and  to  be  discovtred  by  circum»tan«  >^r>r^^^ 
ces  only,  leaves  the  h\e  of  the  pnsoner  entirely  in  the  discretion  of 
the  <  ourt  and  jury.     In  the  case  of  a  man  of  good  character,  or  .one 
they  were  inclined  to  favor,  a  borrowing  and  selling  aftcjward*  as  his 
own,  might  easily  be  deemed   innocent,  or  at  least  excusabl^t—lie 
might  b«  supposed  to  do  it,  with  a  design  to  nmkf»  a  good  b  irj^ain  for 
the  owner,  and  to  deliver  (he   money  to  him;  or  from   confidence 
ofhi9  assent  to  the  act  when  made  »cquatnted,f>r  were  he  acquaii^ted 
with  the  circumstances  which  determined  the  conuuct  of  the  f>orrow« 
er  «nd  the  hke  <  whf>n  before  the  same  Court  'and  jupj',  another  of 
but  indI^^rent  chanicter,   or  where  they  were'not  disposed  to  favor, 
for  borrowing'  and  then  selling,   or  for  borrowing  and  not  returning, 
might  be  sentenced  to  dtath  i  which  difference  of  decision  would  be 
owing  to  no  other  circumstance,  but  that  of  the  discrr  tion  exercised 
by  the  Court  and  jury.     But  this  discretion  drawing  tiie  lives  of  m^n 
into  its  vortex,  can  never  have  place  it  the  old  rule  he  adhered  to. 
The  rule  contended  for  on  the  part  of  the  Stale,  Vfhls  an  ]&rbitraiy 
power  over  the  lives  of  the  citizens  in  the  Court  aiul  jury — i  power 
tbst  ought  not  to  he  vested  any  where — which  it  is  fur  the  honor  of 
the  Court  to  disown  ;  and  which,   in  whatever  form  or  shape  it  may    ^^  ^.v 
endeavour  to  insmiiate  .tself,  sh-uld  forever  be  rejected  with  manly    v.*^®/ 
firmnetsbythe  Judges  of  a  free   country.     The  discretion  of  the    ^ 
Coort  is  the  mortal  enemy  of  all  safety  und  security  to  individuuls.— 
It  is  t-te  engine  that  all   governmeits  profess-ng  to  be  regulated  by 
laws,  have  used  to  elude  them,  wlien  the  op|5retision  of  an  individual 
19  the  object.     B^-sides,  the  old  authorities  are  foupded  upon  better 
leaaons  than  the  cases  cited  from  Leaeh — ^aws  are,  or  ougitt  to  be,  ri- 
gorous, only  in  proportion  to  the  mu^^mtude  of  of!Vncf  s,  and  the  dif- 
ficulty there  is  in  preventing  them  ;  but  wltli  re.^sonable  care  in  the 
owner,  an  oflTence  of  this  kind  can  never  happen^— let  him  not  lend 
his  property  to  a  man  he  does  not  know,  or  in  whom  he  cannot  safely 
confide,  and  he  will  never  be  deceived  in  this  manner  ;  but  if  he  will 
lend  it  to  a  stranger  he  does  not  know,  and   that  stranger  deceives 
him,  he  should  blame  his  own  imprudenc(:->he  has  corrti.  bated  to  the 
deception  himself,  and  he  has  nO  right  to  expect  the  Ihw  to  animad- 
vert with  the  same  severity  on  the  conduct  of  the  deceiver,  as  if  him- 
self had  been  perfectly  passive.     The  man  who  has  not  trusted  his 
prop-  rty  into  precuriuus  hands,  and  who  does  what  is  usual  to  secure 
It,  and  yet  has  it  invaded  by  a  takin^r   awuy  without   his  consent,   ia 
surety  more  to  be  regarded,  than  the  man  who  has  lent  it.     In  the 
one  case  the  owner  contributes  in  no  sh:ipe  to  the  ofT'rncet   in   the 
other  it  could  never  have  been  committed  had  nut  the  owner  put  it  in 
the  power  of  ihe  prisoner  to  commit  it  ?  and  surely  in  poif^t  ot  reason 
and  good  sentfe,  there  is  amply  sufficient  to  warrant  the  distinction 
made  in  the  old  cuses.     I  did  say  to  the  jury,  M\%i  I  believe  still,  thitt 
the  m«>dern  cases  cited  on  the  part  of  tl»e  Stute,  have  ,;r"wn  gradual- 
ly into   still  greater  and  greater  sevenl^,  owjng  ifi  the  circumstMices 
of  England  atidthe  Bnt'sh  people  at  the  times  when  they  tc«  k  place. 
In  every  coiiiitrv  as  wealth   »ccumulateM  j)u\-eity  als)  increaseh,  stdl 
formtng  a  wider  separation  and  greater  »ri>t -nee  between  the  diffVn  at 
cluM^s  ;  and  the  natural  consequence  of  this  ev.ry  wtsere  i«,  that  ihe 
band  of  government  clinches  the  sword  of  ven^eunce  agiin^t  tht  vio- 
lation  of  the  rights  of  property  wth  the  felron,ii^er  gfr^sp,  and  stiikes 
with  the  less  compassion ;  and  it  is  obviously  remark..b*e,  that  each 
of  the  succeeding  cases  of  those  cited,  has  gone  still   further  and  wi- 
der  of  the  old  rule  than  the  former ;  so  much  so,  that  ir  the  latter  of 
them  should  be  presented  as  a  proposition,  without  the  former,  to  fa- 
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Afir.  1795.  niilitrisft  the  miful  ftnd  prepare  it  for  tbe  reception  of  the  imeft  we 
sboakl  bfe  ttartlefl  and  reject  it  without  beettation— soch  for  instance 
at  that  where  a  iiihii  hired  a  post-chaise^  and  not  returning  it,  was  ta« 
ken  up  a  year  afterwardn,  and  convicted  of  felony.    Thi^  at  fin t  view 
woqM  appeal;  horrible— how  many  circiimttances  ttiif  ht  have  oceop* 
red  to  prevent  the  return  within  that  time— the  vtry  negrrifj^noe  and 
idle  dlspoaition  of  the  man  might  hare  caused  the  delay.     The  de* 
parture  from  the  old  rule  when  first  made,  8f*emed  to  eome  ao  near  it^ 
that  the  departure  did  not  strike  the  mind  with  much  force— >the  nett 
departure  came  so  near  the  last  precedent,   that  that  waa  not  Aiacb 
remarkable,   until  at  length  the  old  role  becomea  entirely  laid  aaide^ 
,  and  the  modern  authorities  boldly  prononnct*d  to  be  the  genuine  ruletB 
and  to  be  properly  explanatory  and  correctire  of  them— then  ia  th« 
time  when  the  life  of  the  subject  or  citiacn  ia  exposed  to  the  attempts 
of  evil  men,  Nt:d  there  is  no  helper  at  hand  to  protect  them — ^thia  i» 
the  progress  of  a  departure  from  anctrnt  well  established  rulea.    The 
smallest  reflectioii  upon  it  is  sufficient  to  convince  ua  how  dangerous' 
an  experiment  it  is,  either  to  nbandon  them,  ^or  to  extend  tbem  hff 
construction  to  oses  not  manifestly  and  obviously  within  them.    Thie 
is  the  onl>  operation  the  caiies  cited  have  upon  my  mind,  and  they 
confirm  me  in  the  opinion  th^t  the  old  rule  should  be  m<^at  sucredly 
regard«*d*    If  we  once  begin  to  depart  from  it,  we  ahall  gradually  in- 
clude in  the  definition  of  felonious  steuhng,  acts  that  are  at  present 
deemed  very  tar  from  its  comprehension,  nntil  at  length  perhaps,  the 
/i  KCi\     ^^'U'^^*'^^'  between  fraud  nnd  felony,  shall  be  no  longer  discernable  ^ 
^l99J     und  the  lives  of  many  citizens  sacrificed  improperly,   before  tie  law 
can  be  again  brought  back  to  it^  ancient  simplicity  and  certainty.     If 
ia  true  toe  case  in  Kdyng,  p,  81,  does  :iccoid  with  the  caaea  in  J>aeA# 
but  the  case  in  Kelyng  is  but  his  own  extra  judicial  opinion  {  and  that 
opinion  too  against  an  adjudged  CMse  report-  d  by  hims'  If  in  page  %^% 
in  which  latter  ca«e,  he  himself  and  two  otiter  Judgea  concurred.— 
This  opinion  of  his  ^eems  not  at  all  to  have  been  noticed  aa  law,  or  a^ 
creating  a  dount  with  respect  to  the  law  in  subsequeut  authors  s  mmI 
therefore  there  is  abundant  reason  to  treat  it  at  this  day,  aa  the  aoli* 
tary  eflTusion  of  his  imaginaiioo  |  he  himself  in  his  judicial  capacity 
has  eontradieted  it,  and  all  following  authors  of  any  celebrity,  bave 
passed  it  by  in  silence. 

KoTi — ^Vide  Doid  v.  ffamiUon  &  Mdmilion,  JC.  C.  Term  Hep.  Zl. 

Robertson  v.  Stuart 

A  slave  wrongfully  taken  out  of  the  possession  of  A»  and  aold  to  S^ 
and  while  in  the  i  osMSbion  of  B,  aold  i>y  A  to  C,  may  be  recovered 
by  C,  in  a  auit  brought  in  his  own  name. 

This  was  an  action  brought  for  the  recovery  of  a  Be* 
gro  boy.  It  appeared  u|ion  e%i(lencr«  that  oh!  fFiUiam 
JStone  was  the  owner  of  the  boy*  and  that  bis  son  Jo&it 
8t0fie  being  about  to  move  to  ScMith-Carolinay  bad  goiten 
the  boy  into  his  po?)S('Shion  ^  and  that  he  sold  him  as  hbi 
pro|ierty  to  the  Uefrndant ;  and  that  the  Defendant  l^ft4 
retained  th«^  posseshion  of  him  as  his  own  ever  since  ^ 
that  after  the  sale,  aid  whilst  Stuart  bad  him  in  fiosaea* 
•ion,  the  old  man  demanded  him,  and  then  sold  bim  bj  a 
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Ml  of  sale  executed  to  Boberf9on  ;  that  then  Roberfnon  Apr.  1795L 
demanded    the   boy  of  tlie   Defendant,  and  soon   after  ^^^^"^^"^ 
bronglit  this  suit  in  hiti  ovrn  name.    Tho  exception  taken 
at  the  trtalf  and  afterwards  in  arrest  of  judgment,  was 
that  this  iie|;ro  when  sold  by  the  old  man  to  the  Plain- 
tilTt  was  a  chose  in   action,  and   nor  transferable ;  and 
that  therefore  Sob&rtson  crmid    ncit  maintain  thi«4  action 
in  his  own  name.    Jir,  Whyit  cited    for  the   Defendant 
Com.  Dig.  Verba.  MngnnunU  and  i  Bae.  M.  lo7,  and 
Ce.  lit  21 1,  a«  966.  a.  •   Oeneral  DaviCf  for  the  PlHintilT, 
contended  that  Che  negro  in  question  was  not  a  chose  in 
action*  for  a  chose  in  action  means  only  a  thin.i^  or  sob* 
jert  of  dispute,  so  situated  that  the  person  entitled  has  no 
other  meanft  of  obtaining  the  |>OMses8ion  but  by  an  action 
at  law*  and  excludes  the  idea  of  recaption,  or  g«*tting  a 
lawful  possession  by  the  act  of  taking  it  without  the  im* 
medial'  aid  of  law — as  in  \\w  case  of  a  bond  or  other  in- 
strument for  the  payment  of  money,   tlie  obligee  could 
^ot  fake  the  money  without  the  assent  of  the  obligor  ttio' 
it  lay  before  him,  and  he  has  no  other  means  of  obtain- 
ing the  money  but  by  a  suit  at  law  :  this  definition  will 
not  apply  to  cases  of  specific   property,   in  which   tlie 
owner  is  not  absolutely  driven  to  ^a  suit  at  law  to  gain 
possession,   but  may  take  the  thing  in  dispute  into  his 
p<msession   wherever  he  can  fiiul  it.    This  circumstance 
constitutes  the   diifrrence  between   a  chose  in   action, 
which  cannot  be  taken,  and  a  sutiject  of  prop<>rty  that    \}^^y 
aiay.     He  cited  2  JR.  M.  45,  46,  and  the  opinion  of  Jus- 
tice BnlUr  in  4  Term  Rep.  340.     In  vfU'uh  opinion  it  is 
said,  that  the  rule  of  a  cliose  in  action  not  being  assign- 
able, is  not  foundccUon  good  sense;  and  that  the  law  at 
this  day  will  protect  theaasignnient  of  a  chose  in  action, 
so  as  not  to  suffer  the  as8ign<»r  or  his  contracts,  to  defeat 
or  impair  it;  and  that  (»nly  so  much  of  the  rule  now  re- 
mains as  respects  the  form  of  action,  and  dii*ects  that  it 
must  be  carried  on  in  the  name  of  the  assignor,  and  that 
is  now  IflHiked  u{Mm  in  Courts  of  Law  to  he  carried  on  for 
Hie  benefit  i»f  tlie  assignee.    He  argurd  that  (lie  rule  now 
contended  for  by  Mr.  fVhyte^  was  adopted  in  England  in 
very  ancient  times,  when  the  Lords  were  rich  and  |iow- 
erful,  and  the  ottier  orders  of  men  poor  and  indigent,  be- 
fore the  diff'uaion  <if  property  introduced   by  commerce, 
and  at  a  time  when  it  might  reasonably  be  »pptehended| 
that  the  influence  of  >  a   iMiwerful  Baron,   being  an   as*' 
iignce»  might  be  too  weighty  for  a  poor  Defendant,  even 
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Apr.  1795.  though  he  might  have  justice  on  his  side;  bat  since  the 
^^'^'<^*^  cirrninstances  «»f  the  people  have  been  ameliorfated  by  an 
influx  of  wealthy  and  a  consequent  (^quality  uf  fortunes 
and  of  weij!;ht  in  the  government*  the  influence  of  the  no- 
bles haHi  gradually  declined  in  England,  until  it  is  now 
no  longer  an  object  of  legal  jealousy*  and  the  rule  against 
tht*  assignment  of  choses  in  action  hath  been  gradually 
relaxed  and  found  to  bs  of  less  use,  until  it  has  come  to 
be  thought  not  only  useless  but  inconvenient.  In  this 
country,  these  circumstances  which  gave  birth  to  the 
rule  have  never  existed,  much  less  can  they  be  said  to 
exist  at  this  time,  when  there  is  a  perfect  equality  amongst 
the  citizens  of  the  country  in  i*espcct  of  their  legal  ad« 
vantages.  There  is  ei^en  less  rcanon  for  the  rule  here 
than  in  England  at  this  day,  and  therefore  beside  the 
point  that  the  negro  in  dispute  did  not  agree  with  the 
definition  of  a  chose  in  acMiun,  he  said  it  might  be  \evy 
justly  doubted  whetlicr^he  rule  itself  was  such  an  one 
as. our  law  would  recognize.  He  argued  further,  that 
the  circumstances  <if  the  ancient  \illHins  in  gross  inEti^- 
land,  and  of  our  slaves,  ivere  Himilar  in  most  respects  ; 
•  and  that  in  the  times  of  villainage  in  England,  a  man 
could  not  in  l^w  be  disseisrd  or  dispossessed  of  his  vil* 
lain  in  gross.  Co.  Lit*  306,  307,  Lit.  s.  541.  In  those 
books  it  is  laid  dbwn,  that  a  man  may  be  dispiHsrssrd  of 
bin  ward*  but  not  of  his  villain  in  gross.  And  the  action 
de  fuitivo  habendo  used  for  the  recovery  of  villains,  was 
\i^ry  similar  in  its  principles  to  the  action  of  detinue 
(161)  that  we  use  for  the  recovery  of  slaves.  And  if  in  Eiig* 
land  a  man  couht  not  be  said  to  be  dispossessed  of  his 
villain,  the  same  ought  certainly  to  be  tiie  case  with  a 
slave  here.  And  tiie  owner  cannot  be  legally  said  tn  be 
dispossessed  of  his  sla\e,  then  it  uiil  follow  that  al- 
though at  the  time  f>f  this  s.ile  to  the  plaiutiSli  the  dtTen* 
dani  had  acuiallv  the.  possession  of  the  negt*o,  yet  the  le* 
gal  possession  was  in  Stone,  and  so  the  negro  not  a 
chose  in  action,  e\ en  according  to  ttie  idea  entertained 
of  it  bv  the  derendant's  connsi  I.  This  distincti^tii  is 
fouiid<d  in  naiui-e»  and  the  diflT'-rence  between  this  .spe- 
cies ot  property,  ciiid  ever^  othei  tiiud  known  totbeava- 
'  rice  of  men.     A  flock  of  sheep  or  a  horse  is  a   passive 

subject,  I  he  arhilrary  will  of  the  posse^isor  designates  its 
condition  absolutely,  either  as  the  property  of  another^ 
or  his  own.  But  a  slave  is  a  rational  creature,  posses* 
sed  of  a  will  capable  of  directing  his  actious,  and  the 
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law  will  not  leave  it  in  his  power  to  change,  the  abadote  Apr.*  1795. 
property  of  his  o;wiier  into  a  mere  right  of  action  when*  ^-^^^^^^^ 
e?er  lie  pleases,  by  riinnioj^  <L\yay  and  putting  himself 
onder  the  roof»  or  on  the  plantation  of  a  stranicier. 

Mr,  fFhf/te.'^-As MiiUe  definition  of  ti  chase  in  action^ 
as  given  by  the  couiii^el  on  tlie  other  side,  tlie  case  in  Cam* 
INg.  sta^s  a  lease  of  slifH*p  fur  two  yeors*  and  a  sale  of 
the  lessor  during  these  two  years^  aiHl  h«|d  ill.    In  that 
case»  the  ven4eo  of  the  ^iieep  after  the  tw«i  years  might 
have  taken  them,  yet  uere  they  held  to  be  c/Mts.inac- 
tiofL     Co.  lit*  .£l4y  a.  states  a  right  of  <vttry  intoIands» 
and  says  it  cannot  be. assigned  ;  and  in  that  case^  the 
person  having  ^  right  to  enter  need  not  bring  his  action* 
he  may  take  {lossession  when  bo  pleases,  withimt  the  im- 
mediate assistance  of  the  law.     As  to  the  rule  itsrlf,  the 
object  of  it  is  to  repress  litigiousness,  aiMl  that  is  as  ne- 
cessary here  as  in  fingland,  or  any  where  else.    As  to 
ihe  authorities  relative  to  (he  villein  in  gross,  he  was  not 
apprized  of  tlicir  being  intended  to  be  {H-oduced,  and  was 
therefore  not  prepared  to  answer  them  |  butitsdsmed 
to  him,  that  the  cases  of  villeins  in  gross  in  England  an-^ 
ctently,  and  ^f  the  slaves  of  tliis  country,  .were  widely     * 
diflercnt.    A  villein  In  gross  was  an  inlieritancc,  and 
passed  by  deed,  and  the  action  to  recover  him  was  a 
writ  of  right*  or  a  writ  de  iiaiivo  habendo.    And  the  rea^v 
son  why  a  man  could  not  elect  to  suppose  himself  dis- 
seised f>f  a  villein  in  gross,  perhaps  might  be  owing  to 
tfiis,  that  he  was  not  allowed  to  bring  an  assize  or  writ     . 
of  entry  for  a  villein  in  gcoss;  but  must  betake  himself 
to  the  writ  de  nativo  habendo^  and  more  especially  as  in 
the  case  of  a. ward*  where  tho  wardship  wills  considered    (16^) 
as  a  chattel  interest.    Co.  LitU  says  tie  may  be  dispos- 
sessed, and  doubtless  this  diatiaction  arosci  from  the  cir« 
cumstance  of  being  able. to  bring  a  personal  action  in 
this  case,  when  in  the  case  of  the  villein  in  gross,  it  was 
otherwise ;  and  the  lawyers  were  obliged  to  use  terms 
expressive  of  the  real  quality  of  the  thing  to  be  reco- 
vered.    Whetlter  these  conjectures  however  are  nearflte 
troth  or  not,  it  would  be  a  strange  doctrine  to  adopt  at 
this  day,  that  a  man  C6uld  not  be  diapossessed  of  his 
slave,  after  so  many  actions  of  trover  and  detinue  have  ' 

been  brought  for  the  recovery  of  slaves^  and  after  it  has 
been  considered  for  so  great  a  length  of  time,  that  an  ad- 
verse possession  of  slaves  for  the  length  of  time  menti- 
oned in  the  art  of  Assembly  concernin|;  limitations  of 
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Apr.  ir95.  aciionSf  will  bar  (he  tmmt^n  action.  How  can  tbts  be 
^"^''^^^^^  any  longer  effectfdt  If  the  legal  poaaesslon  continaea  af* 
waya  In  the  owner,  no^ithstanding  a  diapo^Masion  in 
fact?  Sttcb  a  doctine  as  thist  would  overturn  the  actoC 
limitations  with  respert  to  slave  property  entirely,  and 
woald  render  It  more  insecure  than  any  other  species  of 
property  wliatc^ver.  He  tlierefure  could  not  believe  it  to 
be  foonded  on  principle,  and  concluded  with  praying  that 
judgment  might  be  arrested.— -Cbrta  advisare. 

And  at  October  term,  1795,  this  cause  was  ag^in  ar- 
gued, as  I  Iiaviv  understood  from  the  counsel,  and  there 
1%'as  a  judgment  for  the  plaintiflf^  per  Judges  Asbe  and 
Macat. 

KoTC.— It  11  certainly  trae,  that  according  to  the  notions  of  the  an- 
cient law  relative  to  villeinai^ea  a  man  could  not  be  diaposteMed  of 
bia  vhlein  ^  he  canaot  be  diaseiaed  or  diapoawaaed  of  an  incorporml 
hereditament.  Salh.  666.  Co.  IaU.  33.  And  auch  was  a  villein  ta 
grosa.  Co  LiU,  121  Oiibn  on  7\ni.  74,  75.  Co.  LUt  306,  b.  But 
the  nativo  habendo  bore  no  resemblance  to  the  writ  of  detinue,  tboueh 
it  had  the  clause  fi0e  9tiii»  d^A'n^f ;  it  waa  directed  to  the  Shenfi" 
againat  noperaon  in  certain,  and  waa  removable  by^aneor  Hbvtmte 
probanda.  F.  N.  B.  186, 187.  It  was  cooteatible  by  the  rilUin  bioi* 
^  self,  by  plen  denyinr  his  villeinage.  F.  N.  B.  190,  186.  And  the  aim 
of  the  naiofo  habenab  is  a^iiinst  no  one  bat  the  villein  himaelf,  not 
against  any  third  person,  >in  whoae  aervice  or  actual  poaseaaion  he 
may  be.  F.  N.  B.  191.  SullwanZVt^  319«  For  thia  latter  purpose, 
other  writa,  coiuidering  the  villein  aa  an  incorporeal  hereditamentj 
were  used. 

^0T«. — Vide  Morgan  v.  BrtidUy,  3  Bawks  S59,  Stedman  v  i?iV  '/>/; 
4  Hawks  29,  which  latter  case  seems  contra% 

In  Equity. 

The  Court  adopted  this  rule,  ^hcrc  an  injunction,  bill 
and  answer  have  been  read,  and  the  injunction  dtasolved* 
and  no  replication  nor  commiasions  wjtliin  two  tcroiK 
after,  the  bill  alialj  be  diamisaed  for  want  of  prosecution  ; 
and  accordingly,  many  Injunction  bills  were  dismissed  at 
thia  temi  for  want  of  prosecution  opon  the  above  rule. 
.       Also  in  a  caae  before  the  Courtt  where  tlie  com|ilain« 

U^^y  ant  bad  died,  it  was  said  by  Jfr.  •tfoore,  and  conceded 
per  eartam,  that  since  the  act  of  1786,  if  Ihe  complainant 
dies,  the  defendant  is  not  thereby  out  of  Court,  or  tlio 

^  aoit  abated;  bat  it  is  continued  in  Court  for  two  terms 

next  following,  by  the  force  of  that  act ;  and  at  either  of 
theeo  two  next  terms^  complainant's  representatives  may 
come  into  Giurt,  and  move  to  be  made  parties,  and  bo  ad- 
mitted parties  m  record  to  carry  on  the  satt ;  and  within 
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tbcM  two  termsy  there  U  no  necessity  for  a  bill  of  revi-  Ayr.  1795 
t7or-*bttt  if  the  party  applying  is  not  the  legal  represen-  ^•^"^'"^^ 
tative  entitled  to  carry  on  the  suit»  bis  application  may 
be  controverted  by  the  other  party»  and  drawn  into  tlie 
jodgment  of  tlie  Court  by  plea^  as  well  as  if  there  was  a 
bill  of  revivor*  And  thi^  Court  seemed  t>  incline,  that 
if  tlie  interest  of  the  complainant  had  gone  by  devise  or 
will,  or  other  legal  transfer,  to  any  other  person  than  to 
him  who  is  constituted  by  law,  that  then  such  person 
must  state  that  circumstance  to  the  Court  in  a  bill  to  be 
brought  for  the  purpose. 

NoTi— FM<e  Jhtru  V.  Mrandh  poBi  569.  A  nQoymous,  poH  45L  ZX^- 
^  r.  — ~  3  Jfoy.  296. 

Mann  Patterson  '0.  Mark  Patterson,  et.  aL 

Teiuot  io   till  in  remainder^  ib  entitled,  unler  the  act  of  17[B4,  t> 

the  fee.     Qfseref  by  SbjfwootL 

Complainant's  grandfather,  by  deed  duly  executed  and   ^ 
registered  in  proper  timei  conveyed  to  Complainant's  fa- 
ther, a  tract  of  land  of  six  hundred  and  forty  acres,  to 
him  and  the  heirs  of  his  body,  reserving  to  himself,  the    * 
graodfathert  a  li&-estate  thei'ein.    lie  continued  in  |»os* 
session  of  the^aud  and  of  tlie  deed  till  bis  death,  which 
happened  in  1786  ;  and  the  bill  stated  that  Mark  FaU 
tenonf  his  executor,  had  taken  posscHsion  of  this  deed 
amon^t  the  other  papers  found  at  the  old  man's  deatli^ 
and  liadsuppresed  it.    The  bill  was  taken  pro  confcsto, 
as  to  Mark  PatUrion^  for  want  of  an  answer.  The  other 
Befendni^ts  answered  and  confessed  the  deed,  and  dis* 
closed  strong  circumstances  to  induce  a  belief  that  JUiirA* 
Falterson  had  gotten  the  deed  into  his  possession  and 
suppressed  it.    He  was  the  heir  at  law,  and  upon  this 
case  a  doubt  was  conceited  how  Mark  Pattcrion  should 
be  decreed  to  convey,  wlietfaer  in  fee,  or  to  him  and  the 
heirs  of  his  body.    The  act  of  1784  declares,  that  all 
persons  who,  at  the  time  of  passing  this  act,  were  seised 
or  posses^d  in  general  or  special  tail,  should  lie  held 
and  decoQjBd  to  have  a  fee;  but  in  this  rase,  the  donor 
was  seised  of  a  life-estate  in  the  lands  at  the  time  of  pass* 
ing  that  act,  and  the  doubt  was,  whether  the  remaindei* 
man  could  be  said  to  be  seised  of  the  estate  tail  at  that 
Ciine  ;  this  remainder  was  vested,  and  had  it  depended 
upon  a  particular  estate  for  years,  the  freehold  would    (i64^ 
have  passed  at  tlie  time  of  Iivei*y  and  seisin,  or  what  in 
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Apr.  1795.  this  coaiitiy  is  e^nivftl^nt  thereto,  madel  to  the  ttfrmbr^ 
and'tlfen  the  remainder  man  ^would  have  been  seised  in 
tail ;  but  in  thlf)  rast^  the  freehold  havinfc  not  been  passed 
to  liim,  but  remaining  in  the  tenant  for  Iife»  it  seemed  to 
some  or  the  Court,  that  the  donee  waii  not  seised  in  tail 
as  ilie  ^ct  requires,  and  then  ttie  estate  tail  iTas'nnt  con- 
verted into  a  fee  by  the  operation  of  that  act :  but  the 
other  Judge  bring  very  clear,  not  witlistanding  this  doubtt 
that  the  art  had  vested  a  fee  in  the  tenant  in  tail,  in  this 
case  it  was  ruled  hentanierj  that  he  should  convey  to 
Complainant  in  fee — and  so  it  was  decreed. 

8ed  quere — ^For  suppose  it  had  been  to  the  grandfather 
for  life,  remainder  to  the  scm  in  tail,  remainder  to  ano- 
ther in  tail,  this  would  have  been  a  vested  remainder  in 
both  ;  and  if  the  remainder  man  in  tail  h  to  be  seised  in 
fee,  merely  becauso  his  remainder  is  vested,  then  the  lat- 
ter >remaindcr  man  is  equally  entitled  to  the  fee  with  tho 
former,  and  the  operation  of  the  act  would  be  absurd,  to 
vent  a  fee  in  the  latter  remainder  man,  and  destroy  his 
interest  at  the  same  time,  by  vi|^ting  a  fee  in  the  former; 
but  if  the  meaning  or  the  act  be,  tliat  an  estate  tail  in 
imssession  only,  shall  be  convertc<l  into  a  fee,  there  seems 
to  be  no  such  abnard  consequence  ;  the  estate  of  inberi*^ 
lance,  it  is  true,  \Vould  be  rendered  unalienable  during^ 
the  liietime  of  the  tenant  for  lire,  and  the  law  allows  of 
the  same  thing  for  the  ronvei^ience  of  families  in  execu- 
tory devises;  and  the  same  convenience  may  justify  soch 
a  construction  of  the  act — to  that  degree,  that  if  in  the 
case  supposed,  the  first  remainder  man  had  died  \%ithout 
issue,  in  the  lifetime  of  tenant  for  life,   the  laitd  might, 
have  gone  over  acconilng  to  the  limitathm  of  ihe  donor, 
and  the  second  remainder  man  have  become  seised  in  fee, 
by  virtue  of  the  act.    Whether  it  was  not  the  intention 
of  the  Legislature  to  leave  such  a  power  of  dis|Hisal  in 
tlie  owners  of  fee*simple  lands^  is  perhaps  worthy  of 
some  enquiry. 

NoTK.— -In  the  above  stAtement  of  this  case,  there  seems  to  bo  tome 
clreufiutanee  omitted,  as  the  deed  was  registered  (here  whs  no  abao- 
lule  ne  Tfcsstty  for  a  decree.  The  reporter  t  hinks  the  necrastt^  for  s 
decree  was  occasioned  bv  a  destruction  ot  the  register  in  the  time  of 
the  war,  which  renderea  it  impossible  to  procure  a  copy  qf  th^  re- 
(|istered  deed. 
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V.  Arriftfi^ii  ei  of.  Apr.  1795. 


The  pavehater  of  a  cAow  in  adUn  for  a  valuRble  consideration  will 

be  protected  in  Equity. 

•   The  bill  stated  in  ftnbstance,  thnt  the  negro  in  ques- 
tion wan  given  by  old  Jrringtont  now  deceaRed,  to  his 
daughter,  one  of  the  DefendaiitSt  now  married  tu  another   (I^^) 
of  the  Defendants  ;  that  she  and  her  liusband*  for  a  va- 
loahfle  mtisideration  paid  to  them  by  the  ComplainanlSt 
had  by  defd  polK  asKignrd  and  transferred  their  interest 
in  said  negio  to  the  Complainant ;  tliat  otd  .Srringfon, 
the  father  of  the  Defendantn,  had  dietl^  leaving  the  De- 
fendant,  Arrivgtfmn  his  executor ;  that  he  had  gotten 
possession  of  the  negro  and  detaitied  him  ;  tliat  the  Com- 
plainant, in  the  name  of  the  feme  and  lier  husbatid,  had 
brought  detinue  againt  the  Defendtrnt,  Jrringtonf  to  re* 
cover  the  negro  ;  and  that  the  feme  and  her  husband  be- 
ing indigent,  and  in  insoUent  cirrumstanres,  threatened 
to  enter  a  retraxit  in  the  soit  at  law,  ov  to  execute  some    , 
writing  to  the  Defendant,  Jlrringtonf  thnt  would  operate 
at  taw  as  a  dtschdrge  of  the  artion*    The  Defendants 
demnrred  tu  this  bill  ;  atid  upon  argument,  the  Court 
said,  thtf<  is  a  chose  in  actiorif  purrhased  for  a  valuable 
considemtion  paid  by  the  CompUinant,  and  a  Court  of 
'Equity  will  protect  it.     If  the  Defendant  could  |iro('tire 
a  retraxit  fnim  the  Plaintiffs  at  Law,  or  a  release  of  the 
action  from  them,  the  Complainants,  who  carry  on  the 
suit  in  their  own  name,  would  be  totally  defeated.    If 
the  Coort  of  Equity,  who  ought  to  protect  this  assign- 
ment, beitig  for  valuable  consideration,  would  not  inter- 
pose as  prated  by  tlie  bill,  the  Complainant,  as  the  bill 
states*  would  be  defeated  by  a  fraudulent  contrivance  b^ 
tween  the  vendors  wh<»  have  received  value,  and  theDe- 
fendatit  who  knows  they  have.    This  would  be  a  fraud 
in  the  very  face  of  the  rules  of  a  Cottrt  of  Equity  on  the 
subject   of  assignments.     The  Court  theref  ire  were  of 
opinion,  tbe  bill  was  proper^  and  ought  to  be  atiswered, 
and  overruled  thedemurrer,  and  ordered  the  Defendants 
to  answer  accordingly. 
^i>Ta..i-riVf  2  Bfach  Com.  442,    1  Term  Jtep.  26. 
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A|»r.  179$.        <f iie  Bxectttors of ■■  ■     ■      r.  SaibimI  Oldlitoi. 

Where  an  executor  declares  as  executor,  there  tie  nakM  prolert  oif 
his  letters  tektamentary,  and  they  are  lo  be  objected  to  in  pleading 
upon  oyer  of  them,  or  by  demurrer,  if  any  defect  appears  in  the 
Ueciaration  §  and  »fter  the  first  tnnat  ttiey  need  not  be  produced 
ag^ain.  But,  where  an  executor  declares  upon  his  own  pdssessioti, 
t!ie  fact  of  executorship  forms  part  of  his  title,  and  must  be  proved 
upon  the  trial  by  the  production  of  the  letters  testamentary  them- 
aelvea ;  unless  they  bare  been  lost,  wbeo,  perhaps*  other  proof  4f 
executorship  will  be  admitted. 

Detinue  for  negroes  in  the  Plaintiff's  own  ponsessioD* 
TliePlaiutiflT proved  tiie  wench  froin  whom  these  iiegroe§ 
were  descended,  to  have  been  (he  property  of  the  testa*' 
tor;  that  siie  continued  to  be  biskproperty/ and  was  ia 
his  iiossession  at  the  time  of  his  dealh  $  that  after  his 
death»  she  canie  into  the  iMSsension  of  tlie  Plaintiff*  as 
his  ezecutria ;  that  she  was  brought  from  Virginia  se- 
cretly by  a  man  who  had  married  her  daughter*  and 
disposed  of  by  him  to  the  Defendant  ;  that  they  wero 
'  demanded  of  the  Defendant  previous  to  the  commetico* 
ment  of  this  action,  who  confensed  he  bad  throe  boys  iu 
his  possession  which  were  the  children  of  that  wench* 
This,  bt^ing  all  the  evitlence  produced  by   the  plaintiffs 
Mr.MMte^  on  the  pai*r  of  the  Derendant,  laoved.  that 
.    .  .V    the  Plaintiff  mighi  ^e  nonsuitedv  for  want  of  the  lettert 
^       '     testamentary  to  prove  the  Plaintiff's  executorship  anti 
qualification.    Et  per  curiam9  alter  much  argumentf  if 
an  executor  declare  as  execuUn**  then  in  the  declaratioiif 
at  the  end  thereof,  he  makes  a  profiert  of  his  letters  lea-*^ 
tamentary  to  the  Court,  and  then  in  contemplation  of 
law,  they  are  in  Court  during  all  that  term,  according 
to  fFyinack^s  casCf  in  Cok^s  Reports;  and  during  that 
term*  the  Defendant  may  demand  oyer  of  them,  and  on 
their  being  produced,  m;iy  either  deny  them  by  plea,  or 
by  plea  shew  tiiat  they  are  invalid,  as  not  being  granted 
by   the  proper  jurisdiction,  or  for  other  defects:  or 
if  the  declaration  does  not  set  forth  a  proper  jnrisdictioii 
for  granting  ihem,  and  they  appear* to  be  granted  by  the 
improper  jurisdiction,  he  may  demur ;  but  if  oyer  ia  tint 
then  craved,  and  advantagu  taken  for  want  of  the  pro- 
duction«  or  for  any  defect  in  Ihem,  but  the  party  defea* 
dant  pU'ads  in  chief,  or  any  plea  p^isterior  in  point  of  or- 
der to  these,  that  question  the  plaintiff's  right  to  soe^— « 
than  the  letters  are  admitud;,  and  the  Plaintiff  at  thaend 
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of  the  lertD,  may  tnke  them  not  of  Court,  and  need  not  Apr.  irft5^ 

produce  them  any  nmrp.    'But  wliere  the  executor  do-  ^-^'**'^^^ 

dares  upon  his  own  possession,  and  not  as  executor^ 

Iken  he  docs  npt  make  a  |H*ofort  of  the  letters  teatamen* 

tary  in  hia  declaration,  and  the  Defendant  cannot  crave 

oyer  and  take  advantage  of  them,  or  for  the  not  produc* 

in|^  them  brfoi'c  be  pleads,  as  in  the  other  cases*— and 

therefore,  intMs  latter  case,  tlie  Plaintiff  must  shewtiie 

ri^it  to  recover  on  llio  trial,  and  this  he  cannot  do  but 

by  allowing^  the  property  to  he  in  him  as  executor ;  proof 

of  which  murit  be  made  by-sliewing  th^  letters,  and  tf»en 

Ike  Defendant  may  cimteat  tliem,  not  having  before  ad* 

mitted  them  by  pleading;  and  for  this  the  Court  cited 

Butler  4S,  246,   108.     ilMU.  M.  6S6.     Bih  96,  £18. 

8alk.  dr,  S8 — JMr.  miliamSf  t»v  the  PlainttfT,  then  of- 

fered  a  copy  of  the  lestatcrr's  wfH,  attested  by  tli«  Ck»*k 

of  the  proper  county,  ami  his  clerkship  regularly  certi*^ 

lied  by  tito  presiding  Justice,  under  the  title  of  Chief 

Justice  of  that  Court;  and  at  the  end  or  this  copy,  it  was 

also  certified,  that  the  Plaintiff  had  given  bond  accoi*ding 

to  laii',  and  taken  tlie  oath,  and  had  a  certificate  for  ob^ 

taining  the  probate  in  due  form,  but  site  had  not  any  hU 

tors  teatamentary  to  prmhicc ;  and  he  insisted  l»6')iad 

stificiently  4>roven  the  executorship  of  the  Plaintilf,  tfie' 

copy  of  the  wiU  sliewing  she  was  appointed  cxeoutrix* 

and  ftie  Clet*k*H  certiiicato  »4te«i'ing  nlie  had  taken  u|)on 

herself  tlie  execution  theiHfof;  and  that  it  was  not  ttie 

}»racticc  either  in  Virginia  or  in  tltis- Slate,  actually  to 

take  our  letters  testamentary ;  and  even  in  England^    O'^j; 

where  tlicy  ai*e  taken  out,  the  exi^cutorshlp  may  be  pro« 

v^n  by  a  copy  of  tlie  will  and  probate.  BuUcr  S4f,  or 

the  probate  in  ttieiUgtJ^r*s  book.  Bfii[<fr'S45,  £46*  But 

jier  curiam^  it  is  a  mistake  to  say,'tfiat  letters  testament-. 

tarty  are  nut  taken  out  in  this  State  and  Virginia  ;  they 

at^often  taken  out  when  anits-  are  to  be  cmnmenced  nut 

c>r  tlio  statp  or  county  where  the  tc^^tator  resided.     The 

Plaintiff's  executorship  is  to  be  proven  by  testimony 

produced  by  himself,  and  Uie  letters  themselves  mast  be 

produced,  the  issuing  of  them  being  the  final  act  that 

makes  him  a  complete  legal  csecutor.    Until  they  issue, 

his  executorship  is  inchoate  and  imperfect,  and  in  em* 

bryo  only,  liable,  notwithstanding  the  intermediate  acts/ 

Co  be  questioned,  and  all  further  progress  s to pped»     if 

the  executor  ccMild  prove  the  letters  to  be  lost,  then  per* 

hape  lie  might  be  admittedto  a  prwf  af  the  executorship ' 
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Apr.  1795.  by  a  probate  4>r  ciipy,  or  if  tbe  execotorBliip  were  to  be 
^^'"^^'^i' proveji  by  a  third  person,  tl^n  iierhiips  soch  proof  <ntg|it 
be  allowable ;  or*  under  some  circumstances*  even  proof' 
less  SHtiftfartory.     And  tiiiif  reconciles   tbe  cases  cited 
""  from  BdUr  245«  ^-l-G,  and  is  proven  to  be  the  true  doc- 
trine hy  the  pnsifji^e  in  liie  same  book  108,  where  h^  cites   . 
1  l4v/£5.  Cro.  Elix.  13,  and  the  caso  of  Lewis  ^  Brag, 
Mich.  t6.  0€0*  2*    Therefoi*e  the  proof  offt^'od  in  the  pre- 
sent case  is  not  sufficient,  and  she  must  produce  the  let"- 
ters,  up^ess  she  can  prove  them  lost  or  destroyed  by  ac- 
cident.   Mr.  Williams  then  saying  be  could   not  make 
such  piHiofy  the  Court,  recomineuded  the  witlidrawing  a 
juror;  and  a  juror  was  withdrawn  by  consent* 

NoTi.— rufe  Berrif'a  adnCrt.  v.  PulUam^  ante  16. 

Pattrr8<»n  ei  oi*  legatees  of  Patterson,  deceased  v.  Mark 
Patterson  and  Sellars,  Defendants. 

A  person  made  a  party  defendant  in  a  bill,  who  is  not  compellftble  to 
Answer,  and  agfain&t  whom  no  relief  is  sought,  may  have  the  biU 
dismissed  as  to  him. 

The  bill  stated  a  will  made  by  tlie  deceased^  contain- 
ing dispHsitions  of  th>?  testator's  property*  which  went 
to  thr  .Uefendanty  Mark  Paltersoiu  or  at  least  a  conside- 
rable part  (Iteroofi  in  casr  of  the  deceased's  intestacy. 
It  stated  that  M[irk  Patterson  and  SeUars  (who  it  did  not 
appear  had  any  intci*cst  in  the  destruction  of  the  will} 
liad  fraudulently,  and  with  intent  to  secrete  tlie  same, 
gotten  possessicHi  of  tlic  said  will*  and  st-creted  it*     Scl^ 
lars  demurred*  because  tlic  charge  in  the  hillt  if  true^sub- 
jected  him  to  a  ct*iniinal  prosecution,  and  that  ho  was 
thercfoiM^  not  bound  to  answer,  and  tliei*e  was  no  relief 
prayed  in  the  bill  as  to  him. 
^168)        ^^  ^^^  argued  at  the  bar,  though  it  might  be  true,  that 
he  was  not  cc^upcUable  to  answer,  that  was  no  proof  bul 
tliat  lie  might  .be  continueil  in  Court^or  if  the  Cora-i 
plainant  could  pixive  the  charge,  he  might  have  a  dect-ee 
against  SellarSf  notwithstanding  he  was  not  obliged  to^ 
answer :  and  fcir  this  was  cited  JRtford  64,  65.    £  Fes. 
£46.    jEctmlfo,  it  was  argtied,  that  it  was  adiiiitt<Hl  he 
could  not  be  compelled  to  answer,  aud  that  as  tbe  bill 
prayed  no  relief  against  hitu,  tlicro  could  be  no  reason' 
foi*  keeping  him  any  longer  in  Court. 

Per  cumnu-^It  sectn^  a  little  contradictory,  tl»at  this 
man  mij^it  be  compelled  in  a  Gourt  of  Law  to  answe'r 
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thU  cbarge  apon  oatli*  as  he  iaiii;lit  b<-  by  lT77f  c*  S*  8.  6£.  ^P'-  ^79S^ 
and  that  a  Court  of  Equity  should  ii<»t  have,  as  lar^je  a  Vi^^^r^i^ 
power  for  ttie  discovery  of  surh  a  fraud  $  hut  with  Aome 
wuctaiice  the  Court  Hllowed  the  d<Nnurrer,  and  dis- 
missed the  bill  a.s  to  Sdlars — ^fur  no  relief  being  prayed 
in  the  bill  afi^ainst  hiiD^  and  he  not  bring  coni|»ellable 
to  make  a  discoveryy  it  was  uselea  to  keep  him  longer 
in  Court. 

Cooke  V.  Little  &  anothery  sureties  qn  an  appeal  bond, 

for  Whitney. 

Salt  in  the  County  Couft,  and  judgtnent  for  plaintiff;  appeal  by  De- 
fendant to  the  Superior  Court,  with  A,  :*nfl  B,  aeciiritipA  to  the  ap- 
peal bonil ;  before  Judgment  in  tht  Superior  Court,  the  bai)  belov- 
aorrendered  the  Defenaant,  and  he  whs  comnutted  )  aO*r  judgment 
in  the  Superior  Court,  the  Det'cnditnt  beinjf  gone,  3cu  fa^  thsued  to 
the  tfnretiea  in  the  appe  A  bond,  and  it  was  hdd,  that  the  surrender 
bj  ibe  bail  did  nat  discharge  them. 

Tbi'  Plaintiff  had  sued  Whitney  in  tl>e  County  Court* 
where  be  had  given  bail.  Upon  the  trial  of  the  cause 
there,  the  Plaintiff  obtained  a  %'erdirt,  ai<d  Whitney  ip-  i 

pealeily   and  ga\e  an  appeal  bond   hs   the  law  direrts^ 
with  (he  present  Defcndanis  his  securiues.     Th<'  rause 
was  removed  to  the  Su|»erior  Cdurt,  and  entered  upoa 
the  docket  of  that  court;  and  pindingthe  action  here^ 
and  before  judgment,  the  bail  below  surrendered  Whit'- 
ney  in  this  court,  and  he  was  committed  to  jail.     Atrer- 
Wards^  the  Plaintiff  obtained  a   verdic  and  ju'tj^i^nient 
here  also,  and  Whitney  being  gone,  the  Plaint  iffiouk  «)at 
a  ^cLfa*  aguitiHt  the  Deteodants,  to  siii»ject  ^hem  to  the 
pay  mt^iit  of  the  money.   The  Defendants  pleaded  tlie  suf* 
render T>f  Whitney  by   the  huil,  and  hi^  commitment  to 
jail  thereupon.     Ttie  Plaintiff  dnnurred  ;  and  now  the 
demurrer  was  argued  by  Mo$re^  for  the  Defendant,  and 
Davie^  for  the  Plaintiffs.    The  reason  whv  this  cause 
bad  been  brought  before  tiie  court  by  id.  fa.  and  plead- 
ing tliereto,,Was,  because  a  motion  had  ueen  made  at  a 
former  term  in  behalf  of  the  Plaintiff,  for  leave  to  enter 
up  judgment  instanler^  fA\>»\\nui  to' the  act  of  1783.  c.  S.  ^ 

s.  2,  which  directs  that  **  bonds  taken  for  i^rosecurtono^  v 

apfieals  ^ifh  effect,  shall  hereafter  make  part  nf  he  re- 
cords aent  up  to  the  Su{ierior  Court;  on  w.>ich judgment 
may  be  instunter  entered  up  ai^ainst  the  app«*llaot  and 
bis  sectfriiiea;*'  which  motion  was  then  refus*d,  and  the  (^^') 
PlaiotiflT  directed  to  take  out  a  «£i./a. .  The  caeee  was 
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Apr.  1795.  now  very  well  ar^ed  nn  both  Riden  ;  the  argument  ia 
hor«*  omitted,  lest  some  material  piirt  should  be  forgot* 
tciu  it  bein^  very  leng^thy  on  bnth  sides* 

Et  per  cttriam.— The  act  of  1777,  c.  2.  a.  7o,  directs 
bail  to  be  pveri  at  the  rommencement  of  a  stiit  in   the 
County  Court,  nnd  also   thnt  such  bail  may  surrender 
the  pf'tnripal  in  dinrhar^  of  themselves  at  any  time  be- 
fore fifiHJ  judgment  obtained  against  them.  s.  2q.     It  aU 
lows  eirher  party  an  appeal  to  this  court,  s.  8£.  but  re- 
quires the  ap|>ellant  to  give  bond,  with  suflirient  sure- 
ties, t(ir  the  proHcrutioii  of  such  appeal  with  effect,  and 
for  p*  rtbrming  the  jud]i;ment,  sentence  and  decree  which 
this  court  shall  make  or  pass  thereon,  in  case  such  ap« 
yellant  shall  have  the  cause  derided  against  him ;  bat 
the  art  makes  no  pro\  ision  for  any   surrender  to    be 
mnde  bv  ihes^  latter  se(  uriries,  which  is  a  proof  that  the 
Legislature  did  not  intend  that  they  should  be  discharge- 
able  by   means  of   a   surrender.     Had  this  been  their 
'  meaning,  tliey  certainly  would  have  declared  it,  as  they 
had  the  subject  of  suri*ender  under  their  consideration; 
and  made  provision  for  it  in  certain  cases  in  this  very 
act.     Th<'  act  probably  goe.s  upon  this  reason,  that  the 
Plaintifl^havitig  by  a  suit  at  law,  and  verdict  in  his  fa- 
Toi,  established  (he  pnrbable  justice  of  his  demand,  the 
DefendHut  ought  then   to  be  held  to  more  strict  terras 
than  at  the  institution  of  tlie  suit,  before  there  was  any 
presniuptive  evidence  on  record  against  him.     l*lie  Le- 
gislaturi'  probably  thonglit  it  reasonable,  after  such  evi* 
dence,  that  the    Defendant  should  not  have  it  in    his 
power  to  defeat  the  Plaintiff  by  conveying  his  property 
to  otiier  creditors,  (»r  by  wasting  it'during  the  pendency 
of  the  appeal  ;  Hhicli  e\ent,  combined  with  the  circnm* 
stance  iA'  an  intermediate  surrender  by  the  bail,  would 
Iea\e  the  Plaintiff  entirely  remediless,  were  it  not  fon  the 
security  Uv  has  by  means  of  the  appeal  bond.     At   the 
same  tinte  that  li»ey  all<»wed  the  privilege  of  appealing 
to  the  Defend  ant,  titey  were  solicitous  to  provide  against 
every  possible  inconvenience  that  might  result  from  ii 
to  the  other  party,  and  this  they  have  intended  to  effect, 
by  requiring  an  appeal  bond   with  condition  for  prose- 
cuting with  effect,  or  paying  the  condemnation  in  case  of 
a  judgment  against  the  appellant.     This  secures    the 
Plaintiff  at  all  events,  and  against  all  practices  to  his 
prejudice.    The  sureties  for  the  appeal  therefore  cannot 
surrender,  nor  can  they  be  discharged  by  the  surrender 
of  the  bail. 
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Much  arf^amenthanibeeii  used  re<«perting  the  meaning  Ap**-  ^^^4jt 
of  »be  art  of  1785,  c  2*  and  ii  hath  been  cotitendofl,  that  ^^^^y^^^ 
the  appeals  there  spoken  of,  an*  frnm  jndf^ments  and  vcr-    (170). 
diets  I'endered  in  actions  siibje/^ted  ,  bv   tli.«t  act  to  the 
Coanty  ("ourt  jurisdictions*  and  not  appeals  from  all  ac- 
tions in  general.     The  title  of  the  art,  sind  its  preamble^ 
it  in  true,  only  looks  to  the  enlargement  «if  the  County 
Conrt's  jurisdiction  ;  but  the  provisos  in  the  first  clause^ 
and  the  second  clause,  relati;  to  ApjieaU  in  general,  ami 
are  to  be  taken  to  be  in  pari  materia  with  the  act  of  1777, 
c  £•    They  are  both  parts  of  one  whole,  and  these  p^rts 
of  theact  of  1785,  ha\e  a  reference  to  appeal  bonds  taken 
pursuant  to  the  act  of  1777.     This  jh  plainly  evinced  by 
the  preamble  or  introduf^tory  part  of  the  Ni'cond  clause. 
^  And  whereas  from  the  manner  in  >yhicli  appeals  from 
the  County  Courts  of  Pleas  and  Quarter-sessions  have 
been  heretofore  obtained  in  numerous  instances,  frequent 
injustice  has  bappetied  to  many  just  suitors,  from  th^  de- 
lay incident  to  said  api>eals."   Tbis  is  the  most  unequi- 
vocal reference  to  abuses  committed  in  the  pn>s^*cuiion 
Of  appeals  previous  to  that  time,   that   laiiji^uage  can 
signify,  that  is  to  say,  to  tiie  pri»secutioti  of  appeals 
takon  pursuant   to  the   act  of    1777;  and  for  tiu*  re- 
medying these   abuses,  it  directs  appeal  bonds  for  the  ' 
fature  to  be  sent  upjis  a  part  of  the  record  ;  but  it  doca 
not  direct  any  new  species  or  form  of  bonds.  It  is  addi* 
tional  to  the  act  of  1777*  which  did  not  provide  for  the 
sending  up   such  bonds,  and  the  consequence  of  their 
omission  frequently  was,  that   the  bonds  were  lost  or 
mislaid,  and  the  remedy  upon  them  frustrated,  to  the 
prejudice  and  loss  of  the  appellees.    Theact  of  1777  did 
Dot  ascertain  the  mode  of  proceeding  up'^i  appeal  bonds 
by  the  appellee,  when  it  should  be  necessary  to  proceed 
apon  theniy  whether  by  a  new  action  of  debt,  by  scufa* 
by  a  motion  in  court  for  judgment,  or  how  otherwise; 
and  of  course  doubts  were  entertained  u|H)n  that  point. 
The  net  of  1777  imposed  no  penalty  by  way  of  restriction 
upon  vexatious  and  unjust  appeals^  pr.tyed  sometimes  for 
the  mere  purpose  of  di^l^y,  at  others  fur  the  pnrpctse  of 
gratifying  a  litigious  disposition.    All  these  omissions 
areanpplied  by  the  act  of  1785,  appeal  bonds  by  that  act 
are  to  6e  a  part  of  the  record  transmitted  to  the  Su|ie- 
rior  Court;  the  ap|iellee  may  enter  judgmrnt  upon  thenv 
itisianicr^  by  motion  to  the  court ;  and  if  tlie  judgment 
below  be  affirmed^  the  appellant  shall  pay  interest  at  the 
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Apr  179$.  mte  nf  tw^We  and  r  half  jmt  cent.  Tor  his  delay.    And  if 
^^^""^^^^  the  art  of  1785  relates  to  appeaU  f^nerally,   the  arj^o- 
U^^)    inentR  built  upon  the  cnntrHry  poHition  munt  all  full  te 
the  ground.     It  was  argued  ftu*  the  defeiidanta,  that  the 
commitmrnt  of  their  prif  iripal  after  his  surrender  by  the 
bail,  WBH  H  coinroitmrnt  in  executiont  and  that  there  can 
be  no  fi.fa.  against   the  surrties  after  this.     None  of 
these  statements  are  jost^he  was  nnt«  nor  cnold  be  com* 
mitted  in  execution^  because  at  the  time  of  the  surrender 
there  wa<)  nn  judgment  against  him  :  but. suppose  him  to 
have  beencommitti'd  in  execution,  it  will  not  folIo\%  tiiat 
that  operates  as  a  discharge  of  his  suretieSf   any  more 
than  in  the  case  where  there  are  three  obligors  to  a  bondp 
and  one  h  taken  and  imprisoned  In  execution  for  the 
debt,  that  will  not  discharge  the  others.    5  Hep.  86.     1 
JZoU.  M.  903.  pL  Si.    Nothing  shoft  of  payment,  or  a 
release,  will  dincharge  the  co-obligors  in  such  case-~ 
bad  he  been  in  execution^   and  been  discharged  by  the 
PlaiotifT,  that  might  have  discharged  his  sureties;  but  a 
man  can  never  be  in  execution  till  after  judgment,  and  a 
prayer  for  that  purpose  entered  on  record,  and  the  prayer 
allowed  by  a  comivit^ti^ttr  entered  on  record,  when  a  prin- 
cipal is  surrendered  by  his  bail — for  if  he  could  be  in 
exe<*ution  merely  by  a  surrender  without  prayer  of  the 
PlaiotifT.  he  might  then  take  advantage  of  the  insolvent 
debtfir's  act,  ami  also  migiit  preclude  the  Plaintiff  of  the 
benefit  of  a  Ji./a«  when  perhaps  at  the  time  of  the  sur* 
render,  the  Plaintiff  might  know  that  in  a  little  time  to 
come,  he  would  have  property  enough,   as  by  the  death 
of  relations,  marriage  or  other  means — and  should  he  be 
once  in  execution  by  his  body,  the  Plaintiff  could  ney^ 
afteruards  during  his  life,  have  ^Ji.fa.  and  therefore  the 
law  will  not  say  he  shall  he  in  execution — ^for  the  Plain- 
tiff* even  upon  a  surrender  after  judgment,  unless  the 
Plaintiff chuse<<  that  he  shall  be  so;  which  choice  raitat 
.be  manifested  by  a  prayer  on  record.     And  ir  he  be  im- 
prisoned upim  a  surrender,  for  instance  to   the  Sheriff 
out  of  court,  the  court  will  release  him  from  his  impri- 
sonment after  judgment,  unless  the  Plaintiff,  in  a  rea- 
sonable time,  apply  to  charge  him  in  execution.     Bat 
Qf)on  this  h'.Ht  p'ltnt,  though  the  court  seemed  to  be  very 
clear,  Mr.  Moore  still  thought  the  law  was  otherwiset 
and  fire^sfiil  tor  further  time  to  argue  it ;  which  was  al» 
lowed  him  b}  the  court,  and  the  argument  did  not  again 
come  on  during  this  term* 


RATWOOD'S   REPORT&.  197 

-     '  Apr  1795 

Anonymnufl.  s^->rsii# 

An  ippeltee  may  move  for  an  affirmance  of  the  jtidgment  with  double 
costs,  eithtr  at  ihe  first,  n  at^y  o^'itr  tprm  -fier  »he  appeal.  Per 
Macat,  Judge;  But  Hatwoob.  Judge,  dtrnied  the  propriety  of  it, 
and  li  rule  upon  the  appellant  to  show  cause  ut  the  nest  terin,  was 
ordered. 

•Mr*  JVbnrood  moved  to  have  leave  to  enter  up  the  af- 
firmance of  a  jiid,e;aient  of  the  County  Court,  upon  an  ap- 
peal takrn  fi'om  thence  to  this  court.  The  appeal  uas  C^'^^) 
returnable  to  last  termf  but  no  motion  was  then  made 
for  the  aflSrmance.  The  appellant  had  failed  to  bring  up 
the  appeal  fifteen  days  before  the  term.  Judge  Macat 
•—To  the  best  of  my  remembrance,  it  has  alv^ays  been 
the  practice  to  enter  up  judg;ments,  as  now  moved  for» 
at  any  time.  Judge  Haywood — Whatever  may  have\ 
been  the  practice  I  cannot  say,  not  having  aftended  to  it 
in  tills  particular — sometimes  a  practice  may  prevail  for 
a  length  oftime,  upon  the  strength  ofaprece«leiit  passing 
tub  silentio^  which,  when  it  comes  to  be  examined  may 
be  found  very  erroneous.  Where  an  apf>eal  is  taken^ 
both  the  appellant  and  appellee,  have  the  JSrst  day  of  the 
next  term  of  the  Superior  Court  given  to  them  for  their 
appearance  in  court,  and  by  that  means  they  are  both  in  ^ 
court  that  day — the  appellee  to  mo\e  for  the  affirman9b 
of  judgment,  and  the  appellant  to  defend  himself  against 
the  motion^  by  slu'wlng  any  good  cause  he  may  '"have 
against  it,  as  payment,  release  or  the  like,  nince  the  ap- 
peal taken.  The  act  of  1777.  ch.  2.  sec.  84,  directs,  that 
ttie  appeal  shall  be  brought  up  fifteen  days  before  the 
sitting  of  the  term,  for  ttiis  reason  priiicipall^v,  that  the 
appellee  may  have  sufficient  time,  after  knowing  the  ap- 
peal Is  intended  to  be  prosecuted,  by  its  being  filed  in  . 
the  office  for  that  purpose,  to  prepare  himself  for  the 
trial,  or  if  not  filed,  then  to  procure  from  the  Clerk  of 
the  County  Court  a  transcript  of  the  record,  and  there- 
upon move  for  the  affirmance  ;  but  if  the  first  term  of 
the  Superior  Court  passes  without  any  such  motion  for 
the  affirmance,  and  without  putting  the  cause  on  the  re- 
cords of  thin  court,  and  continuing  it  to  the  next  term, 
the  parties  are  both  out  of  court ;  and  one  of  them  can- 
nut  move  againt  the  other,  without  brinj^ing  hitn  into 
court  again  by  some  nt^w  process.  7  Bep.  SO  a.  It 
would  he  productive  of  great  mischief,  could  the  appellee 
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Apr  1795.  at  any  distance  of  tirqp,  in  ttie  absence  of  the  appellant 
^^"^^^'^^  bpat  \\\svviy  lo  take  a  judgment  «^ gainst  hi m  apon  a  mere 
moiion  to  the  court.  By  snrh  mcana  a  jiidgment  mi^ht 
be  f'ntered  a^ainsi  a  man,  upon  an  old  dormant  County 
Court  verdict,  after  he  had  mo\ed  out  of  the  country* 
and  perhaps  satisfied  the  demand;  or  >*hen  thePlaiutiff 
bad  discovered  hi«»  evidence  were  lost,  and  all  the  property 
he  had  here  beswepi  away,  before  he  could  have  the  least 
intimation  of  it.  I  am  very  clear,  if  the  practice  s|M>keii 
of  has  prevaile<l,  that  it  is  repugnant  to  an  utiiversal 
/  prlnci|.le  of  law  and  justice,  that  no  man  shall  be  con- 
demned ex  parte  or  unheard,  a»«  v\ell  as  to  the  true  mean-* 
'  /  -ro\  ingof  theac? — theiefor*-  I  cannot  yield  my  consent  to 
^^^^  the  motion;  but  I  am  willing^  you  stifnild  take  a  middle 
way-— you  may  f;i^e  notite  lo  the  appellant  of  the  in- 
tended motion  for  afiirHianco  »o  be  made  at  the  next 
term  ;  and  at  the  next  term  piow*  the  service  of  this  no- 
tice by  affidavit  filed  In  court,  and  then  renev\  yoiir  mo- 
tion, and  the  court  will  then  consider  it — jou  may  have 
a  rule  entered  for  this  purpose — so  the  rule  was  entered 
accordingly. 

KoTE. — Vide  BrickeU  v.  Bau^  ante  137. 

Cain  V.  Pullam. 

Action  on  the  case  for  slanderous  words.  This  causa 
was  referred  by  lule  of  courttoarbifrators,  who  awarded 
in  favor  of  the  Plaintiff,  and  returned  their  award  into 
court.  These  exct-ptions  were  taken  thereto  in  writing, 
filed  by  Gen.  Davie,  tti*'  principal  of  which  were,  that  the 
arbitrators  proceeded  without  declarationf  notwithstand- 
ing the  Defendant  insisted  it  should  be  produced.  These 
beinf;  filed,  a  day  was  given  by  rnlr  of  court  for  hearing 
the  excepMons*  They  were  answered  In  writing  also^ 
filed  by  .¥r  Moore  for  the  FlaintiflTy  and  on  the  ap|)ointed 
day  wei-e  biftught  before  the  court.  The  exceptions  of 
the  Defendant  were  supported  hy  affidavit — they  were 
contradicted  by  the  affi<lavits  of  one  of  the  arbitratorSf 
and  of  one  Smith,  who  had  been  present.  These  persons 
swore  that  the  Defendant  made  that  objection,  upon 
which  the  abifrators  sropt  in  order  that  it  might  be  pro* 
duced/  tlien  tlie  Defendant  consented  they  might  pro- 
ceed withtiut  tiie  declaration,  stating  thn  words  spoken 
as  laid  in  the  declaration^  which  tha  other  ftarty  agreteA 
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were  tbe  words  stated   therein.    Upon  tlils  the  court  Apr.  1795. 
overruled  tl«e  exceptions.     This  case  is  reported  to  shew  ^-^^ 
what  is  the  practice  in  sucli  cases  in  our  courts* 

Hunt  V.  Jucks  &  London^  sui*\ivinj?  partners  of  the 

company  of  Ju/ks  &  Co. 

General  reputation  is  not  sufHcifnt  lo  chappie  a  particular  person  as 
partner  ;  there  must  be  f»onie  confession  of  his,  or  some  ov-  rt  act 
to  prove  it.  Wtien  a  pers  >ii  itidebtcd  to  anotticr,  knows  what  sum 
he  is  to  pay,  and  when  he  is  to  pay  it,  he  must  pay  interest. 

Dunbebbin  had  purrhasod  the  tobacco  c,f  tlie  Plaintiff; 
and  had  net  p^id  for  ir..     Dunbebbin  wan  (Wm]^  and  his 
estate  supposed  difficult   to  be  come  al^ — wbcionpoti  the 
suit  was  instituted  a.u;ainst  tht*sp  Dercudants.    Tlie  proof 
of  the  partiiei'slup  dependoci  upon  tlu»  deposition  of  Mr* 
Hooperf  who  d(*|msed,  that  about  tlie  ♦iuie  of  the  p\ti  chase, 
there  was  such  a  cinnp.my  a.s  that  u^  Jucks  ^  Co,  that  he 
wes  a  partru r   hini»eir,  and  also  Dutibebbin  Sf  U^iioiXf 
and  anoliuT  whose  name  he  inoniiourd  ;  and  tiiat  lo  (he 
best  of  his  remembrance,  some  of  ihe  par»ne»s  «»f  this 
company  puvrh.srd  a  quantity  of  t(»bHcroof  the  Plaintiff 
for  the  company      /V   Ictfer    was   pio<luccd   writti^n    by, 
London  or  Uunhtbbin  to  tiie  Pirtitiiiff,  statitii:;  the  account, 
which  ^as  111  'he  nam*"  ol'  Jacks  (Sf  Co.     It  inroimed  Ihe 
Plaintiff  that  Jucks  had  the  tnoney  to  pay  the  balaore  of 
the  account  ;  and   thr  Counsel  for  the  Plaintiff  insisted 
this  tender  had  been  made  upon  this  evidence.  The  court 
left  it  to  tlie  jury   lo  say,  v\ hither  such  a  company  had 
existed,  and  whether  the  Defendants  had  been  pariners. 
The  court  informed  them,   that  Ifie  otijer  depositions  in 
the  cause,  stating  a  f^^neral  reputation  of  the  partner- 
8hn»,  were  liot  suITicient  to  charj^e  Jiicfcs  as. a  partner- 
there  must  be  sooie  conf(Ssion  of  his,   or  some  overt  act 
proving  the  yaine  ;  but  if  they  could  rely  upon  the  accu- 
racy of  Jlir.  Hooper^s  rcnicmbrancc,  as  he  had  spoken  of 
it;  or  if  they  believed  Jucks  carried  the  letter  and  the 
money  mentioned   in   it,  and  knew  liow  the  account  inr 
clnsrd  was  stated,  that  would  amount  to  an  admission  of 
his.boing  a  partner;  and  in  that  case,  they  Kliowld  find 
for  tile   Plaintiff,  oh'M'wise  for  the   Defendant. — They 
found  for  tlie  Plaiotiff,  and  also,  puisnant  to  tite  charge 
of  one  of  the  court,  given  a  few  days  before,  who  srHt;*d 
the  rule  to  be,  that  wherever  th*-  d^  jtor  knows  preristly 
^hftt  be  is  to  pay,  and  when  he  is  to  pay  it,  that  l-he 
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Apr.  1795.  jupy  might  give  intrrest  by  way  of  dniniigeSf  if  tiiey 
^'^'^'^^^^  thought  proper.  Ttil*y  did  in  this  case  allaw  damages 
to  the  amount  of  the  intiM'eMt  on  the  principal  sum,  by 
way  of  addition  to  the  principal  daniageA,  and  it  was 
not  complained  of  on  the  other  side,  and  the  Plaintiff 
bad  judgment. 

NoTC— ru2e  SiaUv,  John  G.  U  T/imuu  Blwnt,  anie  4. 

Smith  v«  St.  Lawrence. 

The  negotiabiliiy  oFh  bill  or  note  may  be  restrained  by  indorsement, 
or  by  special  words,  in  the  body  of  the  not*.     Jndor-»«r  mtiy   sua- 
tain  an  action  in  hts  own  naroe,  either  striking  out  ihe  indorsement^ 
or  with  >ui  it «  posbcssion  of  the  note  being  prima  facie  evidence  of 
payment  to  indorsee. 

This  was  an  action  instituted  upon  a  note  under  seaU 
dated  .since  the  year  1786,  promising  t<>  P<^y  the  money 
to  Plaintiff  and  to  him  only.  It  was  imlorsed  by  the 
Plaintiff  to  an  assignee,  but  the  action  was  still  com- 
menceit  in  the  name  of  the  orib;inKl  payee.  Mr.  MoorCf 
for  the  Defendant,  ohject^d  that  the  Plaintiff  <»ught  not 
to  reco\er,  because  it  appeared  by  this  indorsement  that 
the  pr*ip«»rty  or  intt*fvst  in  this  note,  v%as  not  in  the 
Plainriff  but  in  another  pwHon.the  indorsee.  Gen.  Davie, 
(•IfS^  «  c<>M/ra — the  indofNement  of  a  note  by  ^^pnriil  \»oi*ds9 
may  r*'strain  itN  futui^  negotiability.  2  Doug  638. — 
And  hy  pHriry  of  reason,  the  nogoMibrlity  of  a  ii'i^einay 
be  rrsii'Miii(*d  by  special  xiords  in  the  tiod)  of  the  note 
itself — ifso,  then  here  is  thf  uiird  only^  meant  no  doubt 
to  rcHtrain  its  tr^Mst'er,  and  then  it  i^.  nut  negotiable  un- 
der the  act  of  1786,  c  .  wliich  only  nays,  that  *♦  all 
bills,  bonds  or  notes  f  »r  money,  as  \sv{\  tltose  with  Heal 
as  tliost-  without  seal ;  thi»se  which  are  fi(»t  expressed  to 
be  pa}  able  tn  order,  or  for  lalue  received,  as  those  which 
are  expressed  to  be  payable  to  order,  or  for  value  re- 
ceived, shall,  after  th«*  p  tssing  of  this  act,  be  held  and 
deemed  to  he  negotiable;  and  nil  iiiteiest  and  property 
therein  shall  be  transt'eiahleby  indorHeiiiPiit,  in  the  same 
manner,  and  under  the  same  rules,  c  ><iilatiiiiiH  and  re- 
strictions, as  notes,  called  pjo.Mi-.^fry  oi  i»egotiable 
notes,  hn\e  heretofore  been.**  This  clause  compr«-hends 
the  case  of  notes,  in  uhirh  tbe»e  is  n  »i In ug  expressed 
towards  rendering  tl»'*oi  .••goiiaOle;  but  it  does  not  ex- 
tend to  cases  like  the  preaeiity  where  ncgoUability  is  ex- 
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ffmAj  guarded  Rj^«inst ;  and  of  coarse  the  indnrReinent  Apr.  179% 
in  the  present  rase  cannot  operate  as  a  Icj^al  transfer  of  s^^v^^n^ 
the  note.     OneoftheJudi^es  mentioned  the  rase  of  Book 
r.  OanvM*  firmf^rly  d«f*ided  in  this  courts  wtiere  the 
note  WA*t  indorsed  to  BmioHf  but  the  suit  commenred  in  « 

tiie  name  of  Dookf  and  ihe  court  allowed  the  Indorse- 
Bient  to  be  atru<*k  out,  ufioii  an  objection  simitar  to  the 
piTsent  being  made.  U'.iou  the  mentiomng  this  ca«te  the 
recr>rd  wa^*  sesrclted  and  foi^nd  to  b<*  «o. 

Per  Curiam — The  negotiability  of  a  bill  or  note  may 
be  restrained  by  ind«irseihent,  or  by  special  words  in  the 
body  of  the  note  itself;  and  if  it  could  nou  yet  the  origi- 
nal payee,  having  ttie  bill  or  note  in  his  posses^^iou,  is 
eridance  of  the  note  having  been  returned  to  him  by  the 
indortvee  after  the  indorsement ;  and  if  a  payee  indorses 
by  a  general  or  s|iecial   indo*  sement,  and  the  assignee 
cannot  obtain  payment  of  the  drawer,  or  maker  of  the 
bill  or  note,  he  may  call  upon  the  in<lorser,  and  he  is 
eofflpellable  to  pay  the  money  and  take  bark  the  bill  or 
note  ;  and  if  in  such  esse  the  indorsee  or  payee  cnuld* 
not  sue  the  maker  in  his  own  name  because  of  the  ifi- 
dtiraement,  tie  could  not  recover  at  all.     He  may  strike 
o«t  the  indorsement^  or  recover  without  striking  it  out*^ 
hia  poHwasion  of  the  bill  or  note  b»*itig  evidence  of  such 
a  repaymet»t  until  the  contrary  be  shewn.     Show.  163. 
Lnirv,  885,  888,  896  -r-8o  tliere  was  a  verdict  and  judg- 

nent  f  >r  the  Plaintiff. 

Ntrru.^^ViiU  Z.  Baif.  743^  where  the  indonier,  who  was  in  potaes- 
•lon  et  the  bih»  l>av-in>;  ptiid  it  to  the  Ufrt  iiidoniee,  >>«■  nonsuited  for 
not  producing  a  receipt  for  the  inoney  paid  from  the  Um  indorsee^* 
bat  the  f 'hief-iustice  Holt  thought  proof  of  isfe  pR^n1£nt  would  have 
been  mifllcient  without  the  receipt.  The  fart  in  the  ci't-d  case  was, 
that  2>ooX;  the  pay.  e,  had  endorsed  to  Benton^  Hh"  wan  an  :ittorDey» 
that  he  might  iiifttitule  the  suit  in  his  own  f>ame,  but  to  the  use  of 
Ikmk'^'SeiUon  gave  nothing  for  the  bill,  and  lied  bflbf^  t>.e  com- 
menc^rffiv-nt  of  the  intended  nction,  wher  up^Mi  the  bill  was  returned  '  (\ft^ 
by  the   Kaecutors  to /IwA.  '^        ^ 

NoTB. — Vidt  Drew  t.  JaeaM^  AdmW*  3  Murpfu  138.    Jhok  v.  Cai- 
flc«tf  and  the  note  thereto,  ante  18. 

State  V.  Roberts. 

iJMlictni«nts  containing  three  CfHintH,  the  ftr^t  of  which  the  CtHirt  hlid 
no  eoffnizance  of.  To  iHibm«t  Km  the  first  count  (the  ottiers  not  to 
be  const lered)  would  ou^t  the  Court  of  juri:id>ction.  Submission 
cannot  be  made  upon  one  count  without  aU,  unless  nolprog,  is  eo^ 
fcred  ttn  to  the  othi  r  counts.  Upon  assaults  with  intent  to  kill,  the 
Court  may  punish  b]r  fine  only. 

He  was  Indicted  for  an  assault  and  battery,  stated  in 
Xhrm%  coants ;  in  the  first,  for  a  commoa  assault  and  bat- 
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Apr.  1795.  tery ;  In  flie  second,  for  an  afisaalt  with  intent  to  ki^ 
and  murder ;  in  the  third*  for  an  assjuult  and  wounding 
with  intent  to  kill  and  murder.  Oen.  Davie  for  the  De<« 
fendanff  upon  an  aerei-ment  between  him  and  the  Solid- 
for-Genemly  offered  to  submit  upon  the  first  count*  and 
the  other  countft  should  not  be  considered  at  all.  Per 
curiamy  if  he  submits  upon  that  only  the  court  cannot 
take  anjf  notice  of  the  oflRsnce,  being  ousted  of  original 
jurisdiction  by  the  act  of  1790*  c&.  S.  sec.  8.  which  di- 
rects* <<that  all  indictments  for  assaults;  batteries  and  pe- 
tit larcenies,  shall  in  future  originate  in  the  county  courts 
of  pleas  and  quarter-sessions  only/'  These  words  are 
equivalent  to  express  negative  words*  which  it  is  said 
are  necessary  to  oust  this  court  of  jurisdiction  *  and  the 
Defendant  cannot  by  his  admission  give  to  the  court  cog- 
nizance of  an  oflRence  which  by  law  they  have  no  cognT- 
9ance  of*  any  more  than  a  prisoner  indicted  for  a  capital 
(felony*  could  by  his  admission  give  authority  to  a  county 
court  to  pass  sentence  upon  him.  Neither  can  there  be 
-a  submission  for  part  of  the  indictment  only — be  must 
submit  as  to  all  the  counts  in  the  indictment  if  he  submits 
at  all,  unless  the  Solicitor-Greneral  will  enter  a  noli  pro* 
nequi  as  to  some.  Btpercuriumf  this  court  are  not  obli- 
ged to  imprison  upon  a  co«(Tiction  for  an  assault  with 
intent  to  kill— tliey  may  inflict  imprisonment*  the  pillory 
and  a  fine,  but  they  may  inflict  some  or  one  of  them  on- 
ly. 4  BL  Com.  S17*  means  only  that  the  court  have  a 
discretionary  power  of  inflicting  the  punishments  there 
mentioned*  not  that  they  are  obliged  to  inflict  all  of  them. 
He  submitted*  and  the  witnesses  for  the  State  were  es- 
troinedy  and  the  court  fined  him  only. 

KoTB— That  the  consent  or  admittions  of  partiet  cannot  gfve  a. 
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FAYBTTEVILLE,  APRIL  TERMt  1799.        wr>n^ 

Seekrighty  on  the  demme  nf  Wright  and  Wife,  v* 

Patrick  Bogan* 

It  IS  the  first  patent  or  grant*  and  not  the  fint  entry,  in  the  land  office 
that  gives  the  best  title.  In  the  case  of  lapped  patents  where  both 
are  in  possession  of  thair  respective  trscts,  but  neither  artually  set- 
tled on  the  lapped  part*  the  oldest  grantee  will  be  considered  as 
hjnrtng  the  legpkl  poasesaion  of  that  part.  Plaintiff  may  proTc  the 
loaa  oTbia  deed  by  hia  own  oath ;  but  not  that  the  plat  offered  91 
rapport  of  bis  title  was  part  of  the  deed  lo^t 

Ejectment  for  fifty-four  acres  of  land.    The  Plain ttflb 
claimed  under  one  Thoma$9  who  conveyed  ,to  Jiaron  Ba^ 
ItCTp  who  died  Aeised,  leaving  the  feme  hia  only  rhild.-r- 
The  grant  to  ThoiifLa$  bore  date  in  the  month  of  Decern- 
ber^  in  the  year  1770.    The  me^ne  conveyance  to  BakcTf 
hiB  dyin^  geised*  and  the*4ieirRkip  of  the  PlaintiflTy  nere    (17f) 
proven.    The  Defendant  claimrxi  title  under  one  M*Mittf 
who  conveyed  to  him/  .^^.Arafrs  patent  bore  date  iSth 
Aprils  1771f  and  his  conveyance  to  Sogan  wa^  proven* 
l*be  land  granted  to  ThomaSf  and  fay  him  to  Baker^  was 
a  large  tract  of  five  hundred  acres.    The  tract  granted 
to  M^Mittf  jind^  by  him  to  Bogan,  was  a  tract  of  tw.c# 
iHindred  acres,  and  it  intersected  the  tract  of  five  hun- 
dred acres,  so  as  to  include  the  fifty-four  acres  which 
were  the  subject  of  this  dispute*    Bogan  took  posHession 
of  his  tract  of  two  hundred  acres,  as  one  witness  proved, 
in  irrs,  as  another  said,  in  1773,  and  continued   that 
passession  down  to  tlie  pi*esent  day.    Baker  was  provea 
to  be  in  posHession  of  his  tract  of  five  hundred  acres  in 
1778,  soon  after  the  Briar-creek  dt'feat;  and  his  posses? 
sion  iias  also  been  continued  to  tne  present  time,  except 
as  to  tliese  fifty-four  acres,  which  wet*e  cleared  by  Lanier, 
tbe  first  husband  of  the  feme,  and  cultivated   for  two 
years;  he  then  died,  and  the  feme  intermarrying  with 
^ri^&Mie  cultivated  it  one  year;  in  the  fall  of  which 
year  ^o^an  entered  and  took  possession — whereupon  this 
action  was  instituted.    M*MiWs  entry  in  the  land-office 
was  made  in  the  year  1766,  that  of  Thomas  at  a  subse- 
quent period*    This  being  the  evidence,  Mr.  Moore  for  the 
PlaiotiSs,  was  about  to  speak  to  tbe  jury ;  but  Judge  Ml' 
cay  called  to  Mr.  Witliame  to  begin.     He  in«<i5tted  that 
their  entry  was  prior — that  M^MUi  had  first  purchased, 
and  was  in  jiuitice  entitled  to  it    fi^ondly^  that  B(^m 
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Apr.i79S. hgd  poflsemion  ever  since  the  yi^ar  1 773,  and  that  more 
^'^"^^'^^  than  f^ev en  yearn  having  olapsed,  durini^all  which  time 
Bogan  WAH  in  p^ssesnion^  that  Uie  Plaintiff  had  thereby 
]o8t  her  ri^hi  <»f  ptisseHRion. 

Per  curiam^  the  question  here  is  who  ha^  the  best  title 
to  iHiHMesH  thiH  fifty-four  atresias  to  which  the  rule  isp 
that  the  fir-^t  pntent  or  f?rant  gi^r^  the  bent  tit|e«  not  the 
first  entry  in  the  land-office,  unless  the  firnt  patentee  or 
grantee  loses  that  title  by  suffering  an  adverse  possessi- 
on of  seven  years  without  entry,  claim  or  action  made 
b^  him  within  that  time.  Here  the  Defendant  hath  been 
in  possession  ever  since  the  year  1773,  but  the  operation 
of  the  act  of  limitations  bath  been  suspended  by  two  aev* 
eral  acts  of  the  Legislature,  from  the  year  1773,  to  the 
first  of  June,  1784,  that  \h  to  say,  by  the  act  of  1777, 
c.  2,  sec*  54,  snd  the  act  nf  1783,  c.  4,  $ec,  9 ;  and  this  ac* 
tion  WAS  commenced  nfte.r  the  first  of  June,  1784,  and 
before  seven  years  had  elapseil  from  that  |ieriod  ;  so  that 
there  is  no  bar  formed  under  that  statute  by  the  {mssess* 
(178)  iun  which  the  defendant  had.  Be-^ides,  thf  rule  <»f  law 
is,  that'^.where  two  persons  are  in  possession,  claiming  by 
different  titles,  the  law  will  adjudge  the  legal  pfissessibn 
in  him  who  hath  the  right.  In  the  pnsent  case  b«»tb 
Plaintiff  and  Difendant  were  in  p<issession  of  the  fifty^ 
four  acres  in  dispute,  from  the  year  1778,  when  Baker 
is  proved  to  have  been  in  the  occupation  of  his  fi%e  hua- 
dred  acre  tract ;  and  therefore  from  that  period  he  claim* 
ing  uiidiT  the  patent  first  dated,  the  law  will  adjudge 
the  possession  of  this  tract  of  fifty>four  acres  to  have 
been  in  him ;  and  then  from  the  year  1773,  when  Bogan 
first  took  possession  of  his  two  hundred  acre  trac^  to 
the  year  1778.  there  were  but  five  intervening  years— ^, 
Bogan^s  possession  of  the  Aft^-four  acres  was  then  de» 
featedby  ^afc^r^A  entry  into  his  five  hundre<l  acre  tract— for 
either  of  These  reaHons,  possession  will  not  avail  the  De- 
fendant in  the  present  case,  and  then  the  title  must  rest 
upon  the  priority  of  tlie  patentn.  Wherefore  the  Plain* 
tiffA  ought  to  recover,  and  there  was  a  verdict  and  jodg** 
nient  for  the  Plaintiffs  accordingly. 

KoTR«— Upon  this  trial  Wiiiiam»  for  the  Defendant,  offered  in  evi- 
dence a  plai  and  cc-nificute  t»(  the  survey  made  for  M^J^ait^  Mlleg'in^ 
it  had  been  annexed  to  the  original  patent,  which  was  drttroyed.  and 
thio  tt!e  only  part  of  it  thai  ha  t  bi-en  preaerved  He  proved  the  de* 
atructmn  uf  th'  parent  by  B€igan*9  anidavit  and  offered  to  prove  this 
101)6  the  plat  formeily  annexed  to  it  by  the  stme  means  :  but /»er  ct^ 
fUnm^  though  the  party  offetiog  the  copy  of  a  deed,  has  been  perinii- 


UATWOOD'S  BEP0RT8.  >  205 

te4  lo  pTore  the  low  ami  d'  »truction  of  the  deed  by  hi«  own  o«lb»  Apr«1795j 
be  his  never  been  permitted  to  pro^e  a  pur*  of  his  titi  -— this  would  Vi^^v^^ 
be  to  allow  him  t  •  prove  I  y  liis  own  o  th,  that  the  paper  ^n  qiKSion 
was  an  «ppenda{;c  of  tlir  old  deed;  witen  pprliapa it  mi^ht  not  have 
been  ao^  and  by  that  means  he  would  be  let  in  to  pn>ve  by  hi  a  dwn 
oath,  a  material  purt  of  the  title  perhaps  tiiat  he  set  up,  st  least  <  ve« 
fy  matt-riMt  lact  in  this  controversy.  This  wou!d  be  g'nog  miich  far- 
mer tbsn  the  bare  letting  him  into  the  exhibition  uf  a  cop>  of  the 
dead  (^ which  when  produced,  must  he  proven  hy  the  certificate  of 
an  officer  acting  on  oath,  or  the  o  .th  of  a  peraon  who  had  compared 
it,  to  con.ain  the  wordaof  the  tirigina)  p^^r  which  once  existed.-— 
And  the  court  n fused  the  cvidenc*^  offered;  saylog  further,  that 
there  is  a  counterpart  of  al!  the  old  patents  and  pLts  lodged  in  the^ 
Secretary's  office,  atid  that  might  have  been  pr<duc(*d  by  force  of  a 
duce9  /acum,  and  would  have  been  more  satifSCactory  evidence  than 
the  paper  now  offered,  ' 

Upon  the  fiiat  and  last  pointa  see  BUkey  v.  FToodenpHe  port  S58, 
and  Biaat§n  v.  Miller^  oMe  4  The  decision  upon  tht-  point  o^  the 
hipped  patents  has  been  cot  firmed  in  acveral  cases  which  h(d(l  fuither 
that  if  «*one  of  the  parties  is  actually  «ct»l'»d  f>rsev«  \^  years  together 
upon  the  part  comprehend^  in  botli  d^i'ds,  the  possession  is  his,  and 
the  other  will  be  barred  thereby".  Bryant  v  Allen  U  otherSf  2  hay. 
74.  BatreiM  \.  Turner^  ibltf.  113.  Slade  v.  Gr^^n,  ibid.  178.  Saw- 
yer  v.  ftirf.  235.     OibUan  v.  Morriiont  1  Hawht^  467. 

Den  on  the  demise  of  Park,  v.  Cochran  and  others. 

A  party  who  has  been  guilty  of  neglect,  may,  upon  teeking  m  conti* 
imanre,  be  compelled  to  pay  the  costs  of  the  term,  sa  the  conditi* 
on  of  the  continuance  ;  and  tlx-se  cos  s  nre  not  to  be  rel'unded  even 
though  he  should  succeed  in  tl>e  cau:?c-  In  this  country,  no  actual 
eDtr>'  18  necesasry  until  an  adverse  possession  commences.  A  pes- 
aeasion  to  bar  an  entry  must  be  a  continued  one. 

Ejectment  The  conlinunnce  of  this  cause  was  moved 
for  upon  mnaiBdavit*  staling  that  the  Plaintiff  had  at  the 
iaiit  term  procured  an  order  of  survey  of  the  premises  in 
dispute;  that  be  had  given  notici*  that  ho  would  begin 
the  survey  four  days  before  the  beginning  of  this  term  ; 
that  it  had  been  begun  accordingly,  and  that  the  survey 
was  not  yet  coropli'ted,  though  it  \aould  be  completed  by  (179) 
the  end  of  this  dayt  the  day  on  vihicb  the  motion  is  made. 
It  aiipeared  on  the  other  hand  that  this  order  had  been 
first  procured  about  three  years  ago«  and  had  been  ro<* 
newed  from  term  to  terra  ever  since,  an«l  that  the  survey 
had  ne%:er  yet  been  completed.  Fer  curiam^  the  Plaintiff 
baa  been  guilty  of gi-eat  neglect;  he  might  lia\e  |>rocured 
a  survey  before  this  time.  This  is  distinguishable  from  ^ 
tbe  case  of  S/.  Lawrence  last  term,  at  IMIsborotigh,  to 
which  it  has  been  roinpared — St.  Lawrence  had  made  no 
preparations  at  all  for  the  trial,  for  want  of  notice  as  he 
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Apr.  1795.  g|i{ j^ of  n  new  trial  having  been  granted  the  terra  before^ 
'^^^^^^•^  whereas  he  might  have  known  it,  had  he  inad^  the  pro- 
per enquiry*  as  he  ought  to  ha%'e  done-— the  motion  for  a 
new  trial  being  his  ow'n  motion.     Here  the  PlaintilT  be- 
gan his  survey  in  time,  as  he  siipp<tsed,  to  complete  it  by 
the  time  of  the  setting  of  this  court  at  the  present  term  ; 
but  hatli  been  prevented  by  some  nnforesecn  difficolties^ 
and  \f\\\  be  ready  witli  his  plats  sftcr  this  day— his  cause 
therefore  should  be  continued  ;  btit  as  he  has  not  used  all 
tlie  diligence  that  he  might  have  used  to  prepare  for  the 
triaU  then^fiire  according  t<»  the  act  of  1779*  c.  4,  $.  5»  he 
must  pay  all  tiie  costs  accrued  at  this  term;  which  are 
not  to  be  refunded  to  him  even  although  he  should  even- 
tually pi%vail.     Rather  than  submit  to  these  condifionSf 
the  Plaintiff  thought  proper  to  proceed  to  trial ;  and  up- 
on the  trial,  it  appeared  that  Dyer  and  CamM  had  been 
tbe  proprietors  of  the  land  out  nf  which  this  lot  was  ta- 
ken ;   that  they  conveyed  to  Ihe  PlainMff's  father,    by 
deed  dated  the  ninth  of  May*  176S.    \Xh  execution  by  Car- 
tioU  only  had  been  proven,  and  it  had  been  registered  u- 
pon  tliat  pi*oof ;  and  the  Plaintiff  ^as  proved  to  be  the 
heir  at  law  of  the  bargainee.     On  the  other  side  it  ap- 
peared, that  on  the  22d  of  November  1764,  Bvier  and 
CaTYoU  and  others,   assignees  of  the  cstat(\  of  the  first 
mentioned  CarrM^   com  eyed  part  of  this  large  tract  of 
land  to  JBdmonif  Fartvttng,  and  on  the  same  day  Dyer  and 
wife  conveyed  another  part  thereof  to  the  said  JEdmoiid 
Vanning  \  and  it  seemed  to  be  admitted  that  the  tot  con* 
▼eyed  to  ParJk,  or  described  in  his  dead,  lay  somewhere 
ivitliin  the  lot  conveyed  to  Fanning.    Tbe  3d  of  May» 
1775,  Fanning  conveyed  to  Cochran^  father  of  the  Defen- 
dants, who  is  now  deceased.     Fanning  between  the  com- 
mencement of  the  year  1764,  and  the  year  1766,  built  m 
bouse  up<in  the  lot  now  claimed,  and  was  sometime  in 
erecting  buildings   which  when  buiir  had  fallen  down  ; 
after  which  time  he  had  no  actual  possession — he  had  na 
.    ^    actual  possession  tu  the  time  of  his  conveyance  to  Cadk- 
^    ^    ran.     Cochran  took  possession  In  1775,  and  that  posses^ 
sion  has  been  continued  to  the  present  time.    Farkt  bad 
never  any  actual  possession.     This  being  the  evidenccy 
Mr.  Williams  for  the  Defendant,  moved  that  the  Plain- 
tiff might  be  called.     He  cited  many  authorities  from  tbe 
English   bnoks  to  prove  that  unless  a  man  has  entered 
within  the  time  limited  by  law^  he  can  never  enter  after- 


irard«»  bat  .loses  his  rijcht  of  entry.    That  here  was  an  Apr.irs^. 

adverse  possession  in  Fanning  between  the  years  1764 

and  1766,  and  the  possession  once  beitig  adverse  need 

not  be  continued.    That  Cockran^s  possession  commen** 

oed  in  i775»  and  was  an  actual  adverse  possession.     But 

per  curianif  though  the  law  as  stated  by  Mr.   fViUiamSf 

is  so  in  Bnj^land,  yet  it  is  different  in  this  country — ^in 

this  country  there  is  no  necessity  for  an  entry,  until  .an 

actual  adverse  possession  commences,  and  that  actual  ad- 

verse   possession   must  be  coutinued  for  se\en   yearSf 

witlioot  entry  or  claim  on  the  other  side,  before  it  can 

tell  the  Plaintiff's  right  of  entry.    The  contrary  doctrine 

in  this  country  would  be  attended  witli  consequences  ve« 

ry  fatal  to  titles  for  land.     According  to  Jdr.  WiUiam$* 

Cusition,  if  a  man  had  title  to  a  tract  of  laud  which  he 
ad  not  been  upon  for  seven  years.  Defendant  n«*xt  day 
after  the  seven  years  expired,  might  enter  witliout  any 
colour  oftitle^  and  hold  it  forever  against  the  first  law« 
fui  proprietor.  Fanning's  posnession  was  not  contino-, 
ed  lunger  than  the  house  was  building.  The  next  adverae 
poss«!ssion  of  .tfr.  Cochran,  commenced  in  1775  ;  from 
tliat  time  to  the  first  <if  June  1784,  the  operatiim  of  the 
act  of  limitations  is  suspended  ;  and  in  1784,  before  ihe 
act  began  to  run,  the  Plaintiff's  father  died,  leaving  the 
Plaintiff  an  infant,  and  he  continued  an  infant  till  juHt  be- 
fore the  commencement  of  this  action,  so  that  the  Plain- 
tiff ought  not  to  be  nonsuited ;  but  afterwartls  at  another 
stage  of  this  trial,  a  juror  was  withdrawn  for  another 
reason. 

NdTs.— At  to  the  continfiance  see  Tyce  ▼.  Ledfanlt  ante  36.    Upon 
the  other  qu^stiont  tee  the  note  to  Slvudwuk  ▼.  Skauo.  ante  5. 


The  surviving  Partners  of  Auley  M'Naughton  and  Co. 

V.  John  Naylor. 

Debt,  and  payment  pleaded;  and  the  jury  being  called 
Mr*  SpiUar  would  have  pleaded  a  plea  puis  darrein  am- 
Umtanee ;  but  jper  curuim,  the  court  must  be  satisfied  of 
the  prtibable  troth  of  the  plea,  before  they  will  permit 
it  to  tie  made ;  and  cited  Butler  309.  2  Mo.  SOT.  Telv. 
181.  Oro.  Mix.  49.  And  J!fr.  SpiUar  not  being  able  to 
satisfy  the  court  on  these  heads,  he  was  tfot  permitted  to 
enter  his  plea.    See  9  Wih.  X37.  138^  where  it  is  dtcidMl 
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Apr  1795*  that  the  court  ranm^t  reject  a  plea  puis  darrein, 
^-^'"^^^^  ance^  if  verified  by  affidavit ;  also  1  Sir.  492.     3  Terfln. 
(18i;    554. 

NoTL—fiife  also  Chitiy'i  Pleadings,  Vol.  1,  p.  638. 

.    Pcale  T.  Folsome. 

At  the  pleadinjii^  term,  the  Defendant  pleaded  nan  est 
faeban^  and  cotHlitidtis  piMfurmed ;  and  afterwards  at  a- 
nother  term,  the  insolveiit  debtor'^  act.  Mr.  Haij  iimist* 
ed,  that  was  intended  as  a  plea  puts  darrein  conHnnancef 
and  that  it  was  a  waiver  of  the  precedini^  pleAs.  It  whs 
insisted  oh  the  other  nide,  that  it  was  not  a  plea  puis  dar^ 
rein  continuance^  not  havinj^  been  so  pleaded,  nor  entered 
on  ttie  re<(Md  as  such.  Per  curiam*  were  it  a  plea  paia 
darrein  continuance^  tlie  plea  of  non  est  factum  would 
be  therebj'  waived,  and  jou  would  have  n<t  need  to  prov» 
the  execution  of  the.  bond  ;  but  unl*  s*4  the  other  side  will 
concede  it  to  be  a  plea  puis  darrein  continuance*  the  court 
cannot  take  it  ti  be  so.  it  d<if8  not  puffiort  in  itself,  nor 
by  the  entrj  of  it  on  the  record,  to  be  a  plea  of  some  new 
matier  arisen  since  the  la^t  continuanre.  It  mig^it  tia^» 
been,  and  probably  was  a  plea  added  to  the  others  bj 
aiotion  to  the  court,  or  by  consent  c»f  the  opposite  party, 
as  an  original  plea — a  juror  was  withdrawn  by  consent. 

NoTB.— Ficfe  Chur  v.  Sheppmd,  ante  96. 

M*Miirpliey  v.  CaoipbelL  « 

Process  returned  by  the  Depuiy  SherflT,  dhauid  be  in  the  name  of  the 
Hi^b  Sneriff,  and  not  in  the  nanne  of  the  Deputy,  for  tkie  High  She- 
riff'i  hut  a  return  in  the  lutter  mode  waa  supported. 

Campbell  had  been  summoned  on  the  part  of  Jin.Mkr- 

li^Bep  P*^  ^**  *^^®"^  ^'"*  ^^"''^  *^  *  witness  in  his  behalf;  and 
vol.2,440.  ^hpntlie trial  came  on,  failins;  to  appear,  was  called  up- 
on  his tftttposna,  and  his  default  recorded;  whereupoti  a 
ScLfa.  issued   ag<iinst  him,  and  now  bis  defence  was» 
that  he  ne*er  was  summoued  by  any  pro|jer  officer.    The* 
iubpeena  ^Um  produ*  <  d.  app'  ared  \n  have  been  served 
by  tti'*  O  puty  Sheriff,  and  returned  by  him  in  his  owa 
name  fur  lue  High  SheriflT,  and  not  in  the  name  of  tlie 
BijiCh  Sheriff,   as  it  should  have  bren ■^whereupon   Jlfr. 
SpWar  objected  that  the  Deputy  Sheriff  was  not  a  sworn 
ofBcer,  which  was  conceded  in  the  pi*esent  case»  and  that 
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there  fore  As  the  return  was  made  by  him,  and  not  in  the  Apr.  1795. 
name  of  Hie  principaU  it  was  nor  a  ^ood  sfrvire.     Per  **^^^<^^^ 
euriamf  the  return  here  is  for  the  |>Hncipal  by  th«*  De|m- 
ty«  wlitrh  is  nearly  the  same  thinj;  an  if  the  return  had 
been  **  executed/*  and  the  name  of  the  ptinriiiMl  aubHCri- 
bedy  afid  the  words  "  by  \.  B.  Deputy  ^honfP*  added^ 
whirh  in  the  usual  rourse*    This  return  is  indeed  a  lit- 
tle irreicular>  bat  it  cannot  now  be  atnended*  the  princi- 
pal being  dead«  and  the  Deputy  removed  out  «»f  the  State.     (iQs) 
Such  i*eturns  howeier*  though  irregulnr,  have  pre\  ailed 
very  generally  thnnigh  the  cnuntr>  fur  a  lim^;  time,  and 
the  disallo>%ing  them*  would  be  pt*'»durtive  of  terrible  in- 
convenienre*     Commune  error /ad^Ju^,  is  a  maxim  we 
do  not  approve  of,  but  it  must  sometimes  be  Nubmitted  to 
for  the  sake  of  avoiding  confusion.     The  eour»te  '^f  prac- 
tice frequently  makes  the  law,  and  must  be  ^iven  way  to 
where  a  sudden  disallowance  of  it  would  be  followed  by 
a  great  p«ibiic  evil.     In  strictness  however,  then-  is  no 
doobty  but  that  all  retnrns  should  be  made  in  the  name 
of  the  High  SheriflT.     Salk.  96.     Bac.  Mr.  437.     1777, 
c  8,  Sm  5.     So  tiie  objection  was  overruled^   and   the 
Plaintiff  had  Jud.;;meitt. 

Vide  SiaU  ▼.  Johnston^  post  293.     IloUlin^  v.  jfoldin^,  2  Car.  Lav 
Rep.  440. 

Duncan  M*Rae  r.  the  Administrators  of  J  Moore. 

When  *'  no  assets'*  are  plead,  t«ie  PI  iiiiiifT  shall  have  judgment  for 
the  aiaotiot  (if  t lie  upsets  whicii  ii-  caa  »bovr  in  the  hands  of  the  Ad* 
mjnistraior,  and  judgment  quawio  for  the  balance  of  his  debt. 

Set  ofTand  no  assets  pleitdcd.  The  debt  was  one  hun- 
dred and  fifty-four  pound.i  two  shillings,  and  Plaintiff 
produced  the  inventory^  shewing  a^st'ts  to  the  value  of 
one  hundred  and  tuetity-four  |)ounds  eighteen  shillings 
and  8IX  pence;  and  the  jury  gave  their  %erdi<t  accord- 
ingly— wtiereupon  the  Plaintiff  had  judgment  for  one 
hundred  and  twenty-four  p^iunda  eighteen  shillings  and 
8ix-penct%  to  be  levied  of  the  go<»ds  iif  the  decea^tedt  in 
(he  liaiids  of  the  administratiirs  ;  and  for  the  residue  he 
had  judgment  to  be  levied  of  the  assets  which  should 
thereafter  come  to  the  haiidtf  of  the  administrators  to  be 
aduiiiii«4t€^red. 

Vide  8  Rep.  tS4.  Swinb.  392.  Lton.Jol  67*  I  And. 
150.  The  Ofiu  6/  ExecalorSf  p.  191,  says  Pluintiff  ^hall 
haTe  judgment  for  as  much  as  Defendant  bath  atseta  to 
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App|j5|95.  pay,  and  an  award  that  quando  assets  acdderint  m/afcira, 
^■^"^^^*'  that  then  he  shall  have  judgment  fur  th.-  residue,  opon 
which  award  a  scL  fa.  lies  to  have  judgment  and  execu- 
tion.    Co.  Ent.  151,  ft. 

Nuts  —Fu^e  1  Saimd.  336,  note  10,  for  the  form  of  the  judrmcii 
in  such  cue.    See  also  Ore^oicv  v.  liooker^t  admr.  1  Deo.  442, 

Jamieson,  assignee,  t.  Farr. 

A  bond  pftyftble  partly  in  rooney  and  partly  hi  specific  articles  is  not 
negotiable  under  ihe  act  of  1786,  IUd.c,24/^ 

Debt  upon  bond  f(ir  fifty  poundst  dischargeable  part 
in  money*  and  part  in  specific  articles.     After  verdict  it 
was  roo\ed  in  arrest  of  judgment,  rhat  this  bond  is  not 
assignable  so  as  to  enable  the  assignee  to  bring  debt  in 
his  own  name  ;  and  it  was  argued  that  no  bonds  are  ne- 
goriiible  unless  for  mnne}  absolutely,  not  where  they  are 
for  money  and  something  else  beside,  or  for  monev,  but 
to  be  discharged  in  something  else.     In  support  of  this 
doctritie«   ^ere  cited  SCidd  on  Bills  32,  where  it  is  laid 
(183)    down,  that  the  instrument  mu<it  be  for  money  in  s{)ecie, 
not  to  be  paid  hi  good  East-India  bonds,  or  any  thing 
else  but  mtmey  ;  also,  3  WUs.  ^13.     BviL  £73.     £  Sir. 
1271.    Fer  curiam^  the  act  of   1786.  c.  4,  makes  only 
bottds  for  money  ntgotiable,     Bond^  for  specific  articles 
could  oe^er  answer  the  purposes  of  tr»de,  not  being  the 
l*epr»'setitati\es  of  any  certain  value  as  money  is.     The 
assignee  of  such  bonds  could  never  know  how  murh  mo- 
ney to  exp<*ct  in  lieu  thereof,  neither  could  he  know  whe- 
ther the  debtor  would  discharge  ilie  bond  in  the  stipula- 
ted article  or  in  money.     But  bonds  for  money  are  of 
a  certain  precise  value,  the  payment  must  be  in  moneys-* 
the  assignee  knows  ex;ictly  how  much  he  is  to  receive, 
and  when  upon  a  man  of  good  ct*edit,  may  be  readily  sub- 
stituted, for  the  same  sum  in  money,  or  almost  with  the 
same  advantage  as  if  it  were  money,  without  any  dan- 
ger of  being  afterwanls  involved  in  disputes  about    the 
value— ->^htrh  in  the  case  of  botids  for  specific  articles   is 
continually  fluctuating,  and  depends  np<Hi  a  great  varie- 
ty of  circum*«tatires.     For  these  reasons  the  law  has  ne- 
ver made  bonds  for  sfiecific  articles  negotiable,  but  only 
bills,  notes  and  bonds  for  money.    The  cases  in  3  fPJl^. 
£13,  and  in  KOd  3£,  are  precisely  similar  to  the  presents 
and  the  reasons  for  these  decisions  are  strictly  aii|illoa«> 
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Ue  to  the  case  now  beftire  us.    On  the  score  of  reason^  ^P'*  ^^^ 
the  present  case  cannot  be  disfingiiished   from  them,  ^'^^^^'^^^ 
therefore  the  judgment  must  be  arrested — and  it  was  ar- 
rested accordingly. 

NoTi  —  Vide  TindaWi  exn,  v.  Mntim^  post  373.  Campbeiiv.  Mum- 

fitd,poii39^     Thompiottv.  Crayland,  2  Aby  150.  Wqffordv.  Qrttn* 

ieef  C9nf,  Rep.  79.     Tbe  Uw  ia  the  .samf  <>t  bonds  payable  on  a  con- 
'  tin^Qcy*     Goodloe  v.  Taylor ^  3  ffawka,  458. 

Anonymous. 

Payments  made  in  the  depreciated  currency  prior  to  17S3,  shall  dls< 
charge  the  same  numerical  suid,  as  their  nominal  value. 

This  was  an  action  of  debt  upon  a  bond,  datt'd  the  21st 
Marchf    1776,   payable  in  September,    1776,  for  2£00 
pounds,  and  payment  pleaded.    There  was  also  another 
bond  for  seven  hundred  and  thirteen  pounds,  upon  which 
a  suit  had  been  instituted  in  the  county  court,  and  pay- 
ment pleaded  to  that ;  and  the  same  payments  were  thei*e 
proven,  as  were  now  proven  to  this  bond.     But  it  was 
alleged  that  these  payments  were  large  enough  to  dis- 
cbarge both  bunds,  and  the  Df feiidan^s  counsel  offered 
that  tbe  amount  of  the  principal  and  interest  ofthti  small 
bond,  might  be  deducted  from  the  payments  now  about 
to  be  proven,  and  the  balance  of  the  payments  only  to  be 
^applied  to  the  dincharge  of  the  present  bond.     To  'his 
the  court  assented— and  he  proved  one  hundred  and  ten 
pounds  sixteen  shillings  and  eight  pence,  paid  the  19th 
day  of  January,  1777;  nine  hundred  pounds,  the  17th 
day  of  November,  1779  ;  one  thousand  two  hundred  and 
thirty -seven  pounds  ten  shillings,  the  2Sd  dny  of  Jaiiua-    (194) 
ry»  17t0 ;  .  and  ten  thousand  pounds  the  26(h  of  May, 
1780.     All  of  these  sumn  but  the  first,  were  in  deprecia* 
ted  money,  and  if  reduced  intf»  money  of  the  priseni  ror- 
rencjr*  by  application  of  the  scale  at  the  several  timen  of 
payment,  would  amount  to  about  the  sum  of  three  hun- 
dred and  forty-nine  pounds  four  shillings  and  ten  pence. 
But  if  taken  as  payments  according  to  the  nominal  value 
when  paid,  both  bonds  were  discharged.    The  counsel 
for  the  Plaintiff  contended,  that  the  payments  ought  to 
be  Hcaled,  and  that  this  had  been  the  practice  of  the  courts 
beretofore  in  divert  instances — ^that  to  allow  them  as  pay- 
ments according  to  the  nominal  amount,  would  be  injus- 
tice to  the  PlaintiflT,  as  his  bonds  would  then  be  dischar- 
ged by  one  tenth  of  their  value ;  and  be  urged  that  the 
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Apr.  I795.p3y||||intfl  vnhAe  bfin^  much  beyond  the  fluras  contAined 
^  'ill  Mie  hondn,  aflTorflecl  hii  pvidence,  tha^  the  Defendant 
believt*d  himself  batjiid  to  pay  as  rntirh  of  the  de)M*ectftted 
tnoiM*y  as  ^an  equi%.4ent  in  real  value  to  the  gums  men* 
tioried  in  thf*  bonds.  He  arji^ued  fuirher,  that  the  Lej^- 
lature  iiitmdt'd  fiaymentn  m^ale  in  the  time  of  the  wnryto 
be  reduced  by  the  Kcnle  ti»  thnr  I eal  value;  for  1783, 
c  4.  s.  lU  repeals  the  tender  law«,  so  far  as  they  rela- 
ted to  the  payment  of  debt ;  and  by  sec,  Tth,  have  ou^sffd 
all  pie  'H  of  tender  \«ith  fin  always  rendy*  allejs^  to  be 
made  in  ^he  time  nf  the  war,  unless  such  pleas  be  arrom* 
panied  with  affidavits  stating  that  the  sum  tender  d,  was 
equal  at  the  time  of  tlie  tender*  to  the  debt  or  damaxe 
deroandedf  acrordinjs^  to  the  then  depn^ciation ;  and  as 
no  tender  of  the  nominal  debt  made  in  times  of  depreci- 
ation is  ^ood,  as  by  this  act  it  clearly  is  not,  by  the  saqe 
reason  no  payment  tnade  in  depreciated  money,  i»ught  to 
pass  to  the  credit  of  a  bond  for  more  than  its  real  value. 

Per  curiamf  it  hath  been  the  constant  practice  ever 
since  the  passinjyr  (»f  this  act,  that  payments  made  in  the 
time  of  depreciation,  shonld  discharge  as  muci*  of  the 
debt  as  such  payments  noinin  ill)  am^iunted  to.  A  con- 
trary decision  at  this  time,  would  revive  many  of  the  old 
disputes  that  have  been  settled  by  that  mle,  and  produce 
much  litigation.  When  payments  were  matle  in  depre- 
ciated mimey  in  the  time  of  the  war,  they  were  .(generally 
vnderstood  to  he  equKl  to  the  same  nominal  sum  in  the 
bond — both  suins  ^  ere  equally  depi^ciated — both  the  mo- 
ney in  the  bond  and  money  paid.  Had  the  creditor  su- 
ed for  his  debt  he  ctuild  have  recovered  no  mm-e  than  as 
much  depreciated  m(»ney  as  numerically  equalled  his 
debt.  When  he  received  deprei*iated  money  for  hi*»  debt 
pound  for  p<»und,  or  shilling  for  shillini;,  he  n^ceived  pre- 
cisely what  the  law  allovied  him,  and  ysUat  V  would 
have  compelled  the  debtor  to  pay.  Under  the  laws  then 
existing,  the  debtor  was  dischai*ged  pro  tanto^  according 
to  tlie  numerical  sura  ;  and  the  act  o(  1783  did  not  in* 
tend  to  lay  any  nevi  charge  upon  the  debtor  to  which  he 
WHS  not  subject  before,  or  from  which  he  had  been  dis- 
chargefl  under  the  nperaticm  of  the  tendelr  laws,  and  pay- 
ments made  before  that  time — nor  is  it  cleat  the  Le^is- 
latitre  could  have  thtis  subjected  him.  hail  they  been  so 
inclined.  The  act  of  1783,  meant  only  to  re|)enl  the  ten- 
der lawS|  so  that  they  should  not  operate  for  the  fottire^. 


1,185) 


haVwoob's  reports.  213 

not  to  destroy  the  effort  «itKi  opei  atloit  of  the  laws  upon  ^P***  ^^^^• 
tninAiiotiniiA  ihat  littd  mIi  eady  taken  place  uniler  tliem.-—  ^^"x^^/ 
It  iiiu«<t  be  Hfluiifted  that  a  payment  niad<^  in  the  time  of 
the  WHT  iif  the  whole  numerical  sum  dne  upon  a  bond,  is 
a  legal  discharge  of  that  found,  alih(M).^h  th>  re^^l  vahie  of 
the  p*'«ymeiit  was  much  inferior  t«»  the  real  value  of  tli€ 
monfy  mentioned  in  ihe  bond  a*  the  time  nf  thecon(ract:  ^ 
for  no  install  re  ever  occurred  Kince  the  \Aar«  wht^rc  such 
pavment  hah  been  reducec)  by  the  *h:a\v — aod  if  the  law 
be  so  in  case  of  full  pH}ments  ho  it  is  also  in  case  of  par- 
tial ones.  The  cani*  nitw  bi'tt^re  uh  is  that  of  a  full  pay- 
ment. Indeed,  it  is  not  fnuitded  in  justice,  that  the  cre- 
ditor shall  receive*  the  full  \alue  of  his  money,  and  be  ex* 
•mp'ed  entirely  from  mII  loss  by  depreciation,  wheo  tlie 
.debtor*  v^hi*  |>erhapfi  prorui'ed  the  money,  <»r  securities 
for  money,  at  an  earl>  period,  when  the  currency  was 
but  little,  if  at  all  ftei»re(  iated,  iotrnding  therewith  tn  pay 
off  his  debt,  **hall  Im-  allowed  only  the  real  talue,  when 
he  received  from  his  deb'or  and  paid  it  to  his  crt'ditiir, 
and  \ery  likely  did  tlii.s  at  the  request  «»f  his  cri'ditnr. — 
])epreciHti<in  was  a  consiVjuenre  of  the  war  carried  on, 
as  well  for  the  benefir  of  the  Aieditor  as  the  debtor,  and 
he  ought  at  least  to  bear  n  part  of  this  burthen.  As  to 
the  argument  drawn  from  »he  7th  sec.  of  the  act  of  1783, 
that  act  st-  pped  the  circtilation  «»f  the  deprrci;Ue<l  papei- 
currency,  aiid  tiud  it  not  made  some  provisjim  for  tiie  ca- 
ses of  tenders  made  in  tbo  time  of  depreciation,  tlio 
Plaintitr  whei'C\er  a  legal  tender  had  been  made,  would 
by  the  operation  of  this  act,  have  b<'en  barred  forevrr.— 
Xht*  Drfetidaut  might  lia%e  pU*aded  the  tender  witii  an 
always  ready,  and  have  paid  the  money  that  had  been 
tendered  into  court,  leaving  the  J^IaititilTno  others  alter- 
native, but  to  take  that  or  Join  issue;  in  whicii  latter 
case,  if  the  plea  proved  to  be  true,  he  was  barred.  This 
would  ha^e  been  a  case  nf  hardshij),  especially  where  the  (186) 
money  had  been  refused  because  of  its  gre^t  inadequacy 
in  point  of  value  to  the  contract — his  har<lship  >k:vs  pre- 
vented by  the  clause  in  question.  It  sayM  nothing  of 
payments  actually  made — it  ooly  provides  against  a  to- 
tal loss  of  tlie  debt  where  the  Plaintiftha^  not  rcceiwMl  the 
money,  9Lni\  nu\y  extends  to  cases  after  a  certain  day 
when  the  money  had  become  j;reatly  deprc*iated,  not  to 
cases  before.  It  onh  places  the  debtor,  who  !:ad  made 
an  unconscionable  t<  iider,  in  the  same  sitoatioti  v.  ith  one 
who  had  made  no  tender  at  all.     Htit  this  is  a  very  differ- 
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Apr.  1795.  ent  thinf?  from  a  payn^nt  actoaliy  road*  and  accepted» 
and  nnderstJiod  at  the  time  to  be  a  diHchar^e.  But  if 
th»'  leahofi  i>f  the  thin.u:  be  not  in  iipptmifion  to  the  doc- 
trine contended  for  on  the  part  of  the  Plaintiff;  the  con- 
stant practice  of  our  courts  hnth  been ;  and  we  oug:ht  not 
to  rehdtM  the  law  uncertain  by  a  contrary  decision.— 
The  Plaint  iff  suffered  a  nonsuit. 

Lucy  Lee  v.  William  Ashley. 

Tr9^j}MSf  quare  clausum /regit ;  not  gjoilty,  and  fiJ^- 
rwm  tenemtnium  pleaded.     It  appeared  in  evidence,  that 
the  land  on  \%hich    ihe  tre»pa««s  is  alie^d  to  have  been 
committed,  was  a  tract  of  two  hun<lre(l  and  thirty  aci^es^ 
which   was  part  of  a  tract  of  fifteen   hundred    acres,  of 
yihich  Zachariah  Lee,  the  husband  of  the  PUiintiff,  died 
seised  ;  who  at  the  time  (if  his  death,  left  a  son  and  heir 
at  law,  now  of  the  age  of  tliirty-one  years.    This  son 
had  solil  all  the  land  except  the  two  hundred  and  thirty 
acres,  <*ome  considerable  time  apjo ;  tlien  he  sold  the  rc- 
aiduv*  to  John  Fieldf  who  sold  to  the  present  Defendant* 
The  Plaintiff  had  kept  possession  fr»in  the  death  of  ber 
husband   until  the  conveyance  to  Field  of  the   residue, 
^  which  lately  look  place.     She  %erball>  assented  to  this 
latter  conveyance.   Field  and  the  son  on  their  parts   a- 
greeinf^    that  she  should  possess  one  hundred  acres  du- 
ring her  life.     Upon  iiese  facti  the  counsel  for  the  De- 
fendant, insisted  tliat  the  plea  ti{  liberum  ienementum  was 
supported.     He  argued,  (hat  though  it  be  sometimes  laid 
down  in  the  botiks,  that  possession  Is  of  itself  sufficient 
to  support  an  action  of  trespasM,  quare  clatisum  fregitp 
and  that  the  action  of  trespass  is  an  action  for  ttie  vrola.^ 
tion   of  |K)ssession,   the  tiue  distinction  is,  that  posses- 
aiononly  is  sufficient  to  support  (he  action  against  a  mere 
trespasser,  who  hath  no  cause  ot  justification  or  excuse^ 
or  in  other  words,  against  a  wrong  doer.     £  8tr.  1238^ 
Bull.  93.     But  where  the  Defendant  hatli  the  fi*eeholcl, 
(187)    ^^^  pleads  it,  there  a  bare  possession  is  not   sufficient; 
for  then  the  entry  of  the  Defendant  is  lawful,  and  not  a 
trespass.     In  such  cane  the  Pfainriff  can  no  otherwise 
supfiort  the  action,  than  by  shewing  an  interest  in   the 
soil  or  Mie  profits,  either  deriM^l  under  the   Defendant, 
or  precedi-nt  to  his  title,  as  will  take  away  the  Defend- 
ant's right  to  enter  for  the  present    Some  of  these  iif- 
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stances  are  stated  In  BulL  85,  in  the  case  of  Wdeh  and  Apr.  1795. 
Ball  there  cited  ;   and  ot tiers  \r\  3  BL  Com.  210.     BM. 
93,  94.     Here   indt^ed,  the  PlaintiflT  hatti  continued  the 
possrHMion  from  the  time  of  her  husband's  death*  but  up- 
on h\^  death  the  fee  and   freehold   descended  to  the  son, 
who  it  is  pro%en    lived    upon  the  land  with  his  mother, 
and  consequently  had  the  le/i^al  posnession  ;  and  he  halh 
conveyed  both  t lie  foe  and  freehold  to  the  Defendant:  his 
entry  was  therefore  regolary  unless  it  c^in  be  shewn«  not- 
withstanding  the  Defendatit's  having  the  freehold,  that 
she  hath  a  right  to  maintain  her  possession  against  him. 
She  hath  not  repltid  her  having  any  such  interest  by  way 
of  avoiding  the  ;dea  of  iiberum  tenementum  ;   indeed  the 
fact  is,  she  hath  no  surti  interest  to  reply.     It  hatli  been 
argued   for  her*  that  upon  the  death  nf  her  husband  nlie 
hail  a  right  to  continue  the  possession,   notwithstanding 
the  heir's  title  until  her  dower  should  be  assigned  ;    and 
for  this  her  counsel  cited  2  BL  Com*  135.     Allowing  the 
fullest  extent  to  this  dortritie,  she  could  continue  but  foi*^ 
ty  days  in   |)08ses9ioti,  and  afte^  the  expiration  of  thai 
time,  if  her  closer  had  not  been  assigned  in  the  interim^ 
she  was  liable  to  be  turned  out  of  possession  by  the  heir, 
and  rould  have  no  other  action  but  that  of  dower  to  re* 
cover  tlie  possession  of  any  part ;    though  before  the  ex- 
piration of  the  forty  flays,  the  old  law  provided  her  with 
k  writ  de  quarantina  habendot  to  be  <lerided  imtanter  by 
th«   Sheriff.     Co.  Litt  31-,  6.     ^InsU  l6,    but  m^  Much 
writ  lying  after  the  forty    days,  is  a  proof  that  she  was 
no  longer  entitled  to  possession  though  her  dower  were 
not  assigned.     Had  ttie  law  intended  that  her  pussessi* 
on  should  continue  until  the  actual  Hssignment  of  dower, 
it  would   have  provided  a  remedy  in  case  of  disposses- 
sion previous  thereto. 

As  to  the  doubt  suggested  by  one  of  the  court,  relative 
to  tlic  estate  in  dower  being  considered  as  a  part  of  the 
estate  of  the  dereased  stiil  continuing,  so  that  the  law 
docs  not  cast  the  freehold  mereof,  but  only  the  reversion 
tipon  the  heir ;  for  wliich  were  cited  the  authorities  of 
Cb.  LiiU  9A\n  a  15,  a  31,  a  and  6  327,  44,  45.  (see  also 
aUberPs  Ten.  23,  Hawk.  Mr.  23).  The  Wni  answer 
to  that  Is,  2  BL  Com.  133,  136,  where  it  is  said,  the  as- 
signment of  dower  must,  be  made  by  the  heiri>r  his  guar- 
dian, to  entitle  the  lord  of  the  fee  to  demand  his  services 
of  the  heiri  who  by  his  entry  to  assign  dower,  becomes 
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Apr.ir95.tenmfit  oftlie  latxl  to  the  lorii^  and  tin*  widow  immediate 
Nrf^^^^i^  tenant  m  liim.  Wh»*rifv  it  foiloivs,  that  the  heir  has  the 
(188)    right  of  « iitry  and  frci-huld,  which  tlie  law  casU  upon   , 

him  from  the  moment  f>t'  tiie  ancentor's  death,  and  not  a 

reversion   only. 

Ftr  cwrvxm  ;  we  entertain  some  doubt  upon  the  facts 
statu!  ill  evidence  relative  to  this  plea  ndiberum  tewcmCH- 
turn — let  the  jury  give  their  vi'rdict  as  they  shall  think 
proper  ;  and  if  either  {>arty  be  dissatiafied,  he  may  move 
for  a  ney^  trial,  and  tlien  the  law  will  be  more  deliberate- 
ly consi4lered. 

The  jury  found  f'^r  tlie  Drfendant,  and  the  cause  was 
no  more  stirred. 

NoTB. — When  the  plea  oUiberum  letiemtntum  h  pleaded,  which  is 
'  (allel  tn-  common  har  in  tUe  actim  of  tr-r.spass  if  the  Defendant  has 
not  jfiven  a  name  to,  t>r described  exactly,  Ine  Uau  in  yiio,  m  his  de- 
clar^hon,  it  becomea  necessary  tor  him  to  make  •  novel  a^si^iimc*nt«  to 
which  the  Dvfendani  aK':iin  pleuds ;  but  if  thf  PlainlifFdc»cri'»e8  the 
ftjctu  inqtto  in  his  declaritiMn,  with  precision,  then  the  plea  ofliberwn 
fmem^nimm  puts  it  u;>on  the  Defendant  to  prove  that  the  loeut  in  900 
tliUii  descnbed,  is  his  freehold;  and  the  Plaintifl'  need  oniy  deny  the 
plea,  without  1*  novel  assig  'metr.  S^nd  in  *he  first  case,  li  tUePJaino 
tifFdoes  not  inakt-  a  new  assi,Minient,  ascvrtaining  the  place,  the  Dc- 
fendan.  may  prove  any  ch»se  Unt  is  the  freehold,  and  th»t  will  «up- 
port  his  piea.  But  lh<*  freehold,  I  appr^»i«nJ,  must  he  proved  to  be 
within  t;»  ■  pace  iaul  for  the  venue.  Vide  2  Bl  Rep,  1089.  Salk, 
453.  6  vWfl.  119,  but  ^f  the  aqiion  of  irtsii.iss  oe,  cfe  bonis  asportalit^ 
jind  tfie  D  i\  ntlaii  jjhaded  that  the  locui  tn  q^io  »s  liu,  freehold,  and 
that  the  i;oods  Wert-  th*  n  damage  feasant,  tuen  tie  must  deicribe  the 
phice  with  rertainty — the  h»cal»ty  ia  a  material  part  of  hifl  plea^nd 
without  it  the  |>l'«  i-»  not  go  »d.  So  ii  to  trespass,  the  Defendant 
pleaded  «on  oamk//  proof  of*  an  assault  by  the  Piaintffon  the  aame 
day,  or  tiefor-  i In  action  brought  supports  the  plea.  Jioth.it  if  in 
fact  there  were  two  baireries,  one  produced  by  the  PlaintilT's  owii 
assault,  the  otlier  n«»t,  the  Pliintiff  must  new  i.Vign  and  dist>i»guish 
the  b:«t»ery  not  brought  on  hv  his  own  assault — but  it  iherc  are  two 
coun*>j  s'.Kting  the  luo  batteries,  and  two  justifications  or  pleas  of«on 
asBOuii,  one  of  Them  wdi  be  untrue,  4ind  upon  that  the  TiaincifF  may- 
recover  u  ithuut  a  new  assignment.     BuUet  92. 

NoTK.-»It  appears  evident  from  the  authorities  cited  on  that  bead 
above  that  the  wife  is  deemed  to  continue  the  estate  and  possession 
t>f  the  husband  afti-r  his  d  ath  \  the  reason  of  ^hich  probably  may 
be,  that  if  she  claimed  under  the  heir  and  not  paramount,  her  dower 
as  being  a  [luit  of  his  estate,  might  be  subject  to  hi!«  fitior  ctiarges 
and  incumbrances,  which  ia  avoided  by  ht^r  cla.ming  above  him.  Also 
it  she  clam)ed  under  the  heir  and  from  him,  and  wasnotin,  in  continu- 
ance of  her  hnsoa.  d's  estate— then  if  ihe  husband  was  tenant  in  tait^ 
and  he  died  without  isi^ue,  in  that  case  there  wouli  be  no  heir  nor 
any  estate  tail,  and  she  would  losi  her  dower  Y.i  by  l<w  she  is 
dowablt',  and  of  necessity  the  estaie  tail  of  the  husuaod  must  hare 
continuance  as  to  one  third  until  her  death.  Vide  BMep,  34.  6  Hep. 
41.    2  Bee*  M,  127,    AgaiHi  wer«  the  dower  &  part  of  the  heir's  es* 
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diet  then  by  the  descent  he  might  be  rernitted  to  hU  aaeient  and  Apr.  1795. 
belter  title,  and  the  eittate  descended  thereby,  cease  altogether,  and 
the  widow  be  defeated  of  dower.  Thift  the  law  does  not  allow.  Her 
dower  therefore  is  not  derived  out  of  the  heir's  estate,  nor  luppored 
by  it»  btti  out  of  the  estate  of  the  hushand,  continued  by  fiction  of 
law  after  his  death  <  which  fiction  is  invt  nted  for  the  purpote  of  a* 
voiding  the  inconveiMences  above  stated,  and  others  that  might  result 
were  it  not  for  this  fiction. 

The  surviving  Partners  of  Aniey  M'Naughton  and  Co. 

V*  John  Moore* 

Ftr  Uatwoos^  Judge.— Death  of  one  partner  dissolves  the  partner- 
ship, and  a  clerk  or  agent,  who  had  been  appointed  by  the  com* 
pany,  cannot,  after  such  dissolution,  do  any  act  to  affect  ttte  inter- 
est^ of  the  company,  as  to  receive  payments  &c.  But  the  jury 
found  otherwise. 

ThU  was  an  action  of  debt«  and  payment  pleaded ;  af« 

(er  the  Ae^iU  of  M^^aughtQUf  M^AnaUn  received   forty 

pounds,  aud  indorsed  it  on  the  bond  ;   and  tiie' question 

was,  if  this  was  a  good  payment.     It  appeured  in  evi- 

dencep  that  M'MiughUni  and  M'AmIuu  btith  li^ed  in  the 

same   town  before  the  deaih  of  thi*   former.     That   M^ 

^niughtan  appointed  th^'oiher  one  of  his  clerks,  tiiat  he 

ope-nt'd  H  store,  and  put  up  a  sign,  purporting  that   the 

store   was  Ji^Jiuslin^s^  but  the  books  w<-i*e  kept  in  the 

name  <ir  tlie  company  ;   that  this   bond  whs  fi»r  a  debt 

contracted  in  that  ntore,  and  «a*$  made  fmyable  to  M** 

Mhughlon  df"  Co*     M^^aughion  wrote  to  his  correspiind* 

tut»  in  £uropH,  informing  them  thai  he  hnd   appointed 

M^Anslin  one  of  his  clt*.rks,  or  agents,  or  assisf'tnt'H ;   of 

wfairh  they  approved  by  their  letters  in  ans\\«M  ;  and  a- 

bout    twelve   montlis  befuie  the   death  of  M*^u^hUmf 

they  ^addressed   letters  to  M'Auslin^  aft  an  agent  of  the 

Company.     It  was  argued  Ihat  this  pavnient  was  not  a 

legal  one,  and  %  Esp.  and  I  8alk.  27,  were  cited. 

Judi^e  M4CAT  being  some  way  interested  in  the  ques- 
tioiu  ji^ave  no  opinion. 

Jud^  Hajtwood  doubted,  and  requested  that  if  the  ja* 
rj  should  ^ive  a  verdict  pursuant  to  the  opinion  he  was 
now  about  to  deliver,  and  tlie  bar  Hhould  be  at  all  di.ssa* 
tisfted  with  it,  that  they  wtmld  by  motion  for  a  new  rral, 
or  by  some  other  meaiif(,put  the  question  U|Kin  record,  in 
order  to  a  further  investigation— -his  opinion  beini^  very 
onaetlled,  as  the  question  came  suddenly  upon  hnn  t»i<h- 
otit  any  previous  intimation  of  it,  and  before  he  had  time 
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Apr.1794.  to  form  ft  upon  deliberation  and  looking  into  aatliorititiB. 

^^■^'^^^  Tiien  turnioji^  f  n  the  jury,  he  said,  witli  rcspert  to  the 
point  under  considpratioiu  it  seemed  to  him,  that  where 
there  were  several  partners  in  trade,  and  one  of  them 
died,  that  operated  a  dissolution  of  the  partnership.  As 
thej  could  no  longer  trade  jointly  together,  and  the  !»• 
terest  of  thr  deceased  vested  in  executors,  the  goods  and 
debt**  immediately  became  vested  in  the  survivors;  and 
a  right  t«>  a  *<hare  or  what  remained  after  all  debti^  due 
from  the  r»|iipany  were  paid  and  satinfied,  belonged  to 
the  executors  of  the  deceased.  That  M^JusUn  was  to  be 
>  ^^  considered  as  a  person  having  autliorlty  to  act  by  virtue 
\J^)  ^f  tiie  Hp|>eiiiiment  of  tlie  r^impany  ;  and  as  it  was  a  rule 
that  )A  pdwer  to  act,  could  be  exercised  no  longer  than 
the  life  of  him  that  gave  it-»the  company  that  gave  the 
appointment  being  dissolved,  ^nd  no  longer  exisUag,  all 
authorities  derived  from  (hat  company  were  at  an  end-** 
eoiispquently,  that  the  authority  i^M*Jiuslin  had  ceased 
from  the  tifneii(M*^niught(m*$  death,  and  he  had  no  pow- 
er to  make  hhIc  of  goods,  or  to  receive  and  give  dischar- 
*  grs  for  debts  afterwards,  unless  by  virtue  of  a  new  ap* 
pointnient  From  the  survivors.  In  which  case  he  would 
aci  in  the  name  of  the  survivors,  and  not  an  he  had  for- 
merly done,  in  the  name  of  the  company*  If  an  author- 
ity be  committed  to  several  persons  jointly,  and  one  dies 
the  autlibrity  cannot  be  executed  ;  and  by  like  reason, 
if  several  |»ersoirs  jointly  give  an  authority,  and  one  dtes^ 
the  authority  mu^^t  be  revoked,  and  more  especially  where 
the  detitb  ofone  causes  an  aheration  of  the  property,  con- 
cerning which  the  authority  was  givm — as  where  by 
death  of  one,  his  share  goes  to  executors  or  heirs,  and 
tite  like,  who  might  be  unwilling  to  be  bound  by  the  con- 
duct of  the  agent  formerly  appointed  ;  and  therefore  he 
thought  the  payment  v^as  not  a  good  one«  The  jury 
hov^ever  found  for  tlie  Defendant. 

KoTB.  •  A  factor  ia  thus  described  bj  MoUojft  465.  He  is  a  terrtnt 
creiitfd  by  .*«  merchant's  letters,  »nd  take>»  a  kind  of  prorision  called 
factortge:  he  is  bound  to  answer  the  loss  which  happens  by  esceedr 
ing  his  cfiromission,  but  a aimplp  servant  or  apprentice  car  only  in* 
cur  his  mas<er*%  displeasure.  Extensive  commerce  renders  it  veces* 
aary  for  merchants  to  intrust  the  sale  of  their  goods,  particularly  in 
foreign  counties,  or  remote  parts  of  the  same  country,  to  othen 
whri  do  net  act  under  their  immediate  inspection  ;  jmi  from  thence 
•ome  rulc«  hare  resulted,  which  make  the  case  of  a  factor  very  dif« 
ferent  trum  that  of  ■*  simple  ^servant  or  clerk.  The  foctor  teceivet 
his  directions  by  vny  of  A  cemmisMon,  and  is  bound  like  aU  othar 
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penoM  ftuthorixed  to  net.  by  the  terms  of  hU  coiiiiiii«sion»  or  to  an*  Apr.  179^. 
•ver'the  loss  himMlf  \  for  beings  at  m  difltmnce,  if  he  was  not  thus  re-  ^«^v^i^ 
sponsible,  the  merchant  who intnistfi him  ini|fht bene itly   rejudioed. 
u  be  wsM  empowered  to  sell  simply,  he  cannot  sefi^upon  credit.    1 
AV/Sk  M,  323.  pL  3.    If  empowered  to  sell  upon  credit  st  the  ri  4k  of 
the  owner,  the  debts  will  be  a  loss  to  the  owmer  i  but  if  he  is  to  sell 
upon  credit  at  his  own  risk,  the  loss  occasioned  by  bad  debts  falU 
open  himself.    3  Sir.  1183.    When  he  sells  at  his  own  risk,  the  sc* 
tion  against  the  purchaser  is  m-iintainablc  in  hi«  own  name.     Bidkr 
130,   Wben  be  acts  in  his  own  name  beyond  sea,  bein||^autbnriaed  so 
to  do  by  his  commission,  he  may  nmintsin  a  suit  in  his  own  name« 
sad  receive  payment^,  because  he  iathe  visible  owner./  Suilert30, 
^S6,    But  if  be  ia  not  authonaed  to  sell  in  his  own  name,  but  Sf  Ila 
aad  keeps  hit  books  io  the  name  of  the  principal,  tliere  I  apprehend 
^  psyments  must  be  made  and  received  in. the  name  of  the  princi- 
ptJ,  and  all  actions  ilsa    Thus  there  is  s  decided  diflTerence  between 
the  case  of  tl>e  fiustor  who  sells  in  the  name  of  the  principal,  and  of 
him  who  sells  aoeording  to  hia  commission  in  his  own  name.    In  the    (191) 
ooe  case  the  action  must  be  commenced  io  the  name  of  the  principal,    ^       '^ 
and  his  debt  may  be  set  oflTaf^inst  it,  when  that  of  the  factor'a>  can* 
not ;  and  although  in  both  cases  the  property  of  the  debts  remain  in 
the  principal,  unless  perhsps  when  the  ^ctor  sells  not  only  in  his 
ovn  name,  but  at  his  own  risk  also  ;  and  upon  notice  given  to  the^ 
debtor  not  to  pay  the  factor,  it  will  inyaliilate  such  payment  as  is  af. 
terwards  made,  should  it  eventually  appear  that  at  the  ti<pe  of  pay* 
Bent  there  was  no  balance  due  to  the  fiictor  from  the  principal.  The 
Mtr  gives  to  the  fiictor  for  the  benefit  ol  trade,  a  lien  for  the  baUnce 
due  him  for  all  his  transactions,  'ss  well  for  bis  former  servic<*s  as 
those  upon  the  gooda  then  on  hand  or  last  consig^ned  to  him  ;  and- 
not  only  upon  the  goods  theroselres,  but  upon  the  price  of  them  also 
vhen  sold,  and  whust  it  remains  in  the  hands  of  the  purchas^^r.  Cot*. 
3S(^    And  of  course  he  must  have  a  right  to  receive  until  he  has  re- 
ceived to  the  amount  of  the  baUnce  due  to  him.    And  in  case  of  tk 
dtspate  between  the  principal  and  factor,  payments  to  the  one  or  to 
the  other  may  be  maae  to  be  at  the  perH  of  the  debtor,  until  it  shall. 
Itt  settled  by  agreement  between  them,  or  by  a  judicial  decision*    It 
beiog  a  rule  of  law,  that  no  man  shall  hiMre  it  in  hia  power  to  vary  the 
rights  of  third  persons,  or  to  prejudice  them  by  any  act  of  his.    if. 
M.  Rtp.  84.     Cmop.  255.    This  right  of  the  factor  to  receive,  how- 
orer,  is  by  virtue  of  his  lien,  which  the  law  gives  for  the  security  of 
his  balance,  not  by  virtue  of  any  property  he  has  in  the  goods  or  debts. 
2  Atk  638.     But  yet  when  the  goods  are  sold  by  the  factor  in  his 
own  name,  the  purchaser  cannot  set  off  a  debt  due  from  the  princi- 
psl ;  for  aa  the  principal  cannot  by  any  act  of  his  defeat  th<*  lien,  so 
neither  can  he  by  contraetiny  debts  with^the  puiehaaerfi  of  the  goods« 
Om^  356.     There  can  be  httle  doubt  therefore,  that  a  factor  having 
Moe  gained  the  possession  of  the  goods  of  his  prinoipsl,  may  retain 
^hem  till  hia  balanee  be  paid  i  or  having  sold  them,  msy  receive  the 
dabts  until  payment  of  that  balanee,  unlebs  the  purchaser  be  reatrgined 
hy  notice  mra  the  principal  from  paying  the  factor,  and  even  then 
^  factor  may  receive  them,  if  upon  the  dispute  between  the  princW 
pal  and  bim  being  adjusted,  a  balance  appears  in  his  favour.    Could 
JieJkuHn  be  considered  in  the  present  caae  as  a  factor  entrusted  with 
the  poaaeasioQ  of  the  goods  to  be  sold  for  the  benefit  of  the  company, 
sad  there  waa  aj>alance  due  to  bim  for  the  expenditures  andsemicei^ 
hit  reeeipta  mignt  be  good  until  notice  to  the  debtors  not  to  pay  him, 
^ad  aneb  reeeipta  might  ba  binding  upon  the  aunrlviog  partners  %  for 
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Apr.1795.  they  recopniztd  htm  by  their  anfiwer  to  JtNaufMan^  hhjtMrBmin% 
letters  to  him  as  their  acr^nt  t  and  though  »  power  to  sue  might  poS" 
si*>ly  be  eountermanded  Sy  the  death  of  M^Naa^hUnit  y*t  not  his  power 
to  receive,  that  beinff  derived  from  another  source,  the  lien  he  bad  on 
the  price  of  the  goods  in  the  hands  of  the  debtor  ;  but  this  concto- 
tion  can  only  )^o  upon  ihe  supposition  of  his  having  been  the  com* 

Janr'fi  factor,  and  will  only  result  when  that  pointy  snd  the  other  of 
is  Dein{?'  entitled  to  g  balance,  shall  be  established.    It  does  not  ap» 
pear  he  wa^  ever  d^sif^ned  by  the  company  to  act  for  them  in  that 
capacity  ;  he  had  no  commission  or  authority  from  them  tn  that  ef* 
feet  {  he  lived  under  the  immediate  and  daily  infipectioi^  of  JITiVoiftfA- 
ton  ;  his  books  were  kept  in  the  name  of  the  company      This  bond  is 
made  payable  to  them  ;  had  any  debt  been  due  (Vom  the  company  to 
the  obligor,  that  might  have  been  set  oflT  agfainst  this  bond  $  neither 
is  it  pret'  nded  th.it  thcfe  is  a  balance  due  to  H'^utUn  from  the  com* 
pany  ;  he  seems  in  short  to  have  been  nothing  more  than  a  simple 
servant  or  dark,   uho   in  case  of  a  )om  happening  to  the  matter* 
could  not  have  been  made  liable  to  it  himself;  for  not  pursuing  his 
commission,  be  w<s  a  person  frorn  whom  M^Haughimn  might  at  any 
tifiie  have  legally  taken  possession  of  the  goods,  as  being  only  a  ole|>k 
appol'Ued  to  assist  him  in  his  business.     He  had  not  in  the'  lifetime 
of  M^Naughion  any  legal  possession  of  the  gOf)ds,  exclusive  of  and 
distinct  from  him  ;  he  had  no  power  to  ncIl  but  by  and  under  hia  im- 
mediate direction  and  as  his  insirumemt ;  and  that  power  was  erery 
mometit  liable  to  be  discontinued  whenever  M^Naughton  riiould   bo 
disposed  to  discontinue  it  t  the  approbntion  given  by  the  partner*  in 
Kurope  to  his  appointment,  might  be  foundc-d  parly  4ipon  the  eon* 
sidcration  that  he  was  removeable  at  pleasure^  and  waa under  the  in* 
mediate  control  of  their  partner.    If  such  a  servant,  who  for  misman- 
agement and  bringing  a  loss  upon  his  employer,  can  only  incur  hia 
displeasure,  should  sttll  continue  the  partnership  dealing  hero  after 
ihe  death  of  the  appointing  partner,  it  might  be  productive  of  es* 
tremely  ill  consequences.     A  factor  is  generally  a  man  of  some   pro- 
perty, or  security  is  taken  from  him  ;  he  is  to  account,  and  for  ndo- 
mangement  his  fortune,  or  that  of  his  securities,  is  responsible.     The 
clerk  being  not  entruf'teit  so  tar,  is  not  called  upon  far  any  security  t 
he  is  taken  into  employment  and  continued  in  it  upon  bia  good  be> 
baviour,  and  is  under  the  ci^ntinual  control  and  inspection  or  his  nww* 
ter— that  is  all  the  security  the  employor  has  in  general*    Should 
such  an  one  after  the  death  of  the  employer  be  permitted  to  sell  hia 
goods,  or  collect  his  debts,  he  might  never  be  able  to  make  satiafac- 
tion  to  the  survivors.    If  there  is   no  authority  ezpressTy  in  pointy 
that  decides  a  powr  deK  gated  to  one  by  several,  to  be  revohrd  bw 
the  death  of  one,  it  is  deducible  from  the  nature  of  this  kind  of  busi- 
ness, and  the  evil  consequences  to  trade  that  would  ensue,  the  do€N> 
trine  of  allowing  a  servant  or  clerk  to  go  on  receiving  the  monies  of 
the  partnership  sHer  the  death  of  the  partner,  that  the  law  cannot  be 
aa. contended  for  in  support  of  this  payment.     It  is  argued  to  be  s 
hardship  upon  the  Defendant  if  this  payment  was  not  allowed  to  be 
goofl.     But  there  is  none — the  bond  is  in  the  name  of  ItNauffhimtk. 
&  Co,    The  death  of  the  partner  here  was  notorious.    It  is  a  thin|f  in 
jtielt  capable  of  notoriety,  and  if  a  man  will  pay  to  the  clerk  afi».rtiie 
death  of  the  merchant,  he  acts  in  his  own  wrong.     It  is  no  nkore 
than  the  common  ease  ul  debtors  paying  into  the  wrong  hand— — io 
which  case  he  is  always  compellable  to  pay  over  agui.  to  the  ri^^t 
one.    This  must  be  clear,  that  whatever  authority  tm  derired  from 
the  deceucdf  as  ar  aa  oooctmcd  bia  intereat,  waacounternMndecl  by 
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bitdtfttlb  The  clerk  appoiiut.  d  by  him  cannot  reeeivjB  bU  fthare  of  Apr  1795. 
Ibe  debtty  to  ss  to  make  hiipsetf  cbart^cable  for  fbat  siuire  to  th  -  exe-  ^^r>t'^^ 
Qators.  Their  demand  will  be  a^fainst  the  sutvivm^.  and  it  i*^  Onrra 
lonaole  that  the  agent  cannot  afTect  the  estate  of  th  person  u  it<i  up- 
|K>int<-d  hitn,  but  at  the  sime  time  shaU  affect  thai  oC  t' c  pHrtners  in 
another  part  of  the  world  at  too  great  a  ditttance  to  g're  any  check 
to  bU  conduct  ;  and  After  all  when  perhaps  he  has  grearty  injured 
tbem  by  mismanagement,  that  he  may  be  permitt-  d>  to  shelter  him* 
aelf  by  saying  he  acted  as  their  servant,  and  ia  "not  hai'lc  to  make 
tbem  any  sal  inaction.  A  sum  received  in  ^  aurviving  partner  atter 
the  death  of  tiV  other,  is  r^-eeivid  in  propriojure,  asid  not  as  a  part- 
ner—because  the  partnership  »s  di.-aolved  hy  <Ieaili.  Law-Part^  156, 
S94.  3  TWm.  476.  And  it  seems  to  follow,  *hat  all  authority  to  dis- 
poae  of  goods  and  receive  payment,  cease  with  its  disaohition.  The 
survivors,  and  tiiey  only,  become  autiwerable  to  the  ex*  cutors  of  the 
deceased)  and  if  they  sell  the  good  *<  at  ^n  undervahiej  or  otherwise 
waste  the  partnership  in  a  losing  speculation  or  otherwise,  no  loss 
can  accrue  from  ihencetathe  ex<  colors  or  to  the  estate  of  the  ({ece<<sed. 
If  I  hia  decision  lio we  ver  br  allowed  to  aso.  rtain  what  the  l.*w  \b',  as 
the  decision  of  a  Jury  se*  ms  to  have  done  in  i  similar  case,  2  <S7r.ll82, 
then  the  law  n'^w  is,  that  where  ther^  are  several  partnerM,  some  here 
and  some  in  England,  and  the  part<u  r  here  appoints  un  ag':'nt  to  as- 
aisi  bim  in  selling  ^oods  and  receiving  debts,  and  then  dies,  the  ugent 
nay  cofitinue  until  notice  to  tho  contrnray  be  given  lo  thedei^tors,  to 
receive  deht^  an  1  give  legal  dtschar^es  t  and  the  death  of  the  partner 
here  is  not  a  count erniand  of  his  authohty. 

NoTs.— In  addition  to  the  cases  cited  by  the  reporter  to  show  the 
efiFect  f  A  dissolution  of  >i  partn*  rbtup  hy  ♦he  death  of  on  v.  r^a'^ner, 
see  Strange  U  otAers  v.  Lee^  3  East.  Hip  484.  S*  f  also  Danct  U 
others  V.  Girdlfr  &  others  4  Bos.  &  Pul  Rep  34.  MetcalfU  others  v. 
Brmn^  12  East  Rep,  400.     8.  C  2  Camp.  N.  P.  Rep.  423. 

VVIiialow  V.  Walker, 

A  boat  is  drifted  away  from  a  landing,  and  taken  up  by  a  stranger, 
who  aells  to  Defendant:  heid,  that  the  stranger's  right  to  salvage,  is 
a  demand  upon  the  Plaintiff  to  be  enfr^rctd  hy  detention,  and  that 
the  right  is  not  tranaferabte  to  a  purchaser  oi  the  property. 

Trover  for  a  boat ;    and  a  general   vrrtlict  for    tlie    (19S) 
FlaintiS^  subject  to  the  opinian  of  llie  court  upon  this 
sperial  case,  vi»  :   The  boat  sued  for*  was  the  property  . 
of  the  PlaifittfT,  and  was  drifted  away  from  ttie  landing 
at  Campbellton,  and  floated  down  the  river   114  miles, 
to  a  part  of  the  ri\er  abnut  a  mile  wide,  and  was  there 
taken  up  by  a  stranger  ;  and  again  got  adrift  and  went  * 
to  the  Ni'W-Inlet,    where  the  river  empties  into  the  8ea» 
•  ten  oiiles  wide;  there  it  was  again  taken  up  by  a  stran- 
ger who  knew  not  the  owner,  nor  from  whence  the  boat' 
bad  come-    The  boat  was  greatly  wreckefl  and  damaged, 
^  and  in  thalfeondition  was  sold  to  the  Dcfendantf  >\ho  re* 
paired  it :  upon  which  the  Plaintiff  demanded,  and  tha 
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Apr.1795.  Defendant  refased  to  deliver.  If  on  the  abo?e  facts,  the 
law  is  Tfir  the  PlaintiflT*  the  jtidgment  to  be  given  for  Mm 
in  the  verdict ;  if  for  the  Defendant,  then  a  nonsuit  to  be 
entered* 

And  now  upon  argument  it  was  insisted  for  the  Defen- 
danty  that  the  taker-up  of  the  boat  «ho  sold  to  him*  had 
a  lien  on  it  for  his  salvap^*  to  which  he  was  entitled.— 
1  £.  Ray.  393*  the  case  of  Harford  and  Jomtn^  and  2  BL 
Utp*  1117,  were  cited. 

^  The  court  tooli  time  to  advise,  and  the  next  day  gave 
judgment  for  the  Plaintiff,  being  f>f  <ipinion  that  the  right 
he  had  to  detain  the  boat  until  p^id  for  salvage,  was  in 
the  nature  (»f  a  demand  upon  tlie  Plaintiff,  or  a  chose  in 
action,  to  be  enforced  by  keeping  possession  of  the  boat 
till  the  Plaintiff  should  satisfy  him«  which  could  not  be 
transferred  with  the  boat  tfi  amither;  and  being  founded 
on  the  possession,  when  he  parted  with  that,  he  lost  hie 
lien,  and  could  then  only  recover  his  salvage  in  bis  own 
name  against  the  Plaintiff.  I  Mk.  234,  235.  1  JBurr. 
494.  5  Bac  M.  270.  Doug.  105.  4  Burr.  2214.  And 
there  was  judgment  for  the  Plaintiff. 

John  Ingram,  Assignee,  &c«  v.  John  Hall. 

A  bond  for  |»yment  of  money  withoot  a  subscribing  wttnesi*  can 
only  be  declared  upon  as  a  sealed  instrument  {  and  proof  of  the 
obligor's  hand-writing  will  be  admitted  as  proof  of  the  seal:  but 
proof  of  the  ^eal  is  not  evidence  of  delivery,  which  is  to  be  in* 
ferred  from  other  circumstances. 

Debt,  and  noii  e$t  factum  pleaded.  Tfie  jurj  being 
sworn,  this  special  case,  was  made,  vix  :  ^  The  jury  be* 
ing  HWtirn  in  this  case,  a  paper  writing  was  produced  is 
the  woi*d8  and  flgures  following,  that  is  to  say, 

*•  Ten  days  after  this  39rl  Jonet  1793.  I  promise  to  pay  to  fV^OS&n 
"  Cuilat,  or  order,  for  value  received,  one  hundred  and  aeventy-&ve 
*'  pounds,  ten  shillings*  currency.  Witness  my  band  and  oeal,  day 
f*  and  date  first  above  written. 

£  175  10.  JOHN  HALL,  {Seal'*) 

^    ^       "On  the  back  of  said  paper  writing,  were  the  foUow- 
v.*94;    lug  endorsements.  vi%  : 

•«  V*y  the  within  t .  Geo.  Hooper,  or  order.  Ww.  Cutxab.'* 

••  Pay  the  within  to/  Ingram,  Esq  or  order.       G.  Hoovaa.** 

''It  appeared  on  inspection  of  the  paper,  that  there  was 
not  a  subscribing  wirnesR  to  it,  but  that  there  was  a  seal ; 
and  the  PlaintiCTs  C(»un.Hel  offered  a  witness  to  prove  the 
band-writing  ef  the  Defendant,  to  support  the  actions  fib 
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1f\l9f  (he  Defendant's  counsel  objected,  as  insufficient  in  Apr.i795. 
law  to  support  the  action.  s^'^r^^a^ 

^  The  Cf lurt  therefore  directed  the  witness  to  be  sworn, 
and  a  vei-dirt  to  be  lalcent  and  reserved  the  question  of 
laWy  on  the  above  objection,  for  further  consideration. 

^^  It  was  further  objH^ted  in  the  case,  that  an  action 
of  debt  cannot  be  maintained  on  the  writing  produced  ; 
whereon  also,  the  court  took  time  to  advise:  and  ir  is  a- 
greed,  iu  case  the  court  shall  be  of  opinion,  that*  on  either 
of  iliese  objections,  the  Plaintiff  ought  not  to  recovei^  . 
then  a  nonsuit  shall  be  entered. 

**  But  if  the  court  should  be  of  opinion,  that  both  these 
objections  are  invalid  in  point  of  law,  then  judgment  to 
be  entered  for  the  Plaintiff." 

Tlie  witness  not  only  proved  the  nan^e  subscribed,  but 
also  the  word  seal,  \\ritten  in  the  circunifei*ence  of  the 
aeal  and  scratched  nitb  a  pen,  to  be  in  the  hand-writing 
of  the  Defendant. 

At  October  term,  i795,  the  court  gave  their  opinion 
as  foIlo*v.s:    ^ 

Judge  Hatwood — Before  we  proceed  to  tlie  immedi- 
ate investigation  of  the  first  qiiestiori«— Whether,  in  the 
case  of  a  sealed  instrument,  unattested  by  any  subscri- 
bing witness,  the  hand- writing  of  the  party  may  be  ad« 
mitted  in  evidence  ;  it  may  be  proper  to  take  a  view  of 
the  origin  of  deeds,  in  our  law  ;  and  of  the  various  chan- 
ges and  altei  atioiiH  the  law  has  uiid<*Vgotie,  with  respect 
to  that  species  of  instruments,  in  «irder  to  be  accommoda- 
ted to  the  different  circumstances,  which  different  peri- 
ods of  time  have  produced.  This  may  have  a  stronger 
tendency  to  place  the  present  question  in  a  true  light, 
than  perhaps  an>  method  of  treating  the  subject  tiiat 
could  bo  devised. 

Let  us  consider,  therefore,  1st,  the  origin  of  reducing 
contracts  to  writing  ; — 2dly,  the  origin  of  sealing,  with 
the  uses  that  have  been  made  of  it  at  different  periods;-— 
ndly,  the  origin  of  delivery. 

We  will  then  consider  the  only  circumstance  essential    /|05^ 
to  the  constitution  of  a  deed  at  this  day  :  and  lastly,  froth    ^     '^ 
all  these  premises,  we  will  draw  conclusions  applicable  to 
the  point  now  in  controversy. 

I.  All  writers  agree  ttiat  the  northern  nations  of  Eu- 
rope, who  spread  themselves  over  the  southern  and  wes« 
tftro  parts  of  itr  were  an  illiterate  people,  who  despised 
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Apr.ir95.  all  arts  bat  those  of  war.    The  Saxotts  who  foaiided  tlie 
^^^"^''^^^  heptarchy  in  Enjijland,  and  afteiwai-ds  the  English  mo* 
iiarcbj,  were  part  of  th«we  peof»le— they  had.  in  j^neral,  ' 
no  kiiHwied^  <if  inters— tlieir  laws  and  customs^  their 
legal  cerernonlesy  were  preserved    and  transmttted   to 
others  and  to  posterity  by  tradition  only.     To  keep  up  a 
military  npirit*  and  to  have  a  band  of  warriors  always 
ready  at  coinniand,  it  was  the  universal  practice  o(  the 
conquering  leadern  of  these  nations  to  divide  the  conquer-* 
ed  country  into  allotments*  which  were  parcelled  out  to 
their  Followers: — first  at  the  will  of  the  lord  or  leader; 
next*  for  the  better  encouragement  of  agriculture,  for  life; 
andf  last  of  alU  for  ever  oirin  fee*     About  the  time  when 
\    ^    it  began  to  be  usual  to  make  these  grants  for  life*  the 
Christian  religion,  under  the  auspice<«  of  the  Papal  see, 
was  propagated  in  England  by  SL  JhigusHnt  and  othersf 
and  was  soon  adapted  and  I'eceived  as  the  national  reli« 
gion.     Its  priests  were  men  of  some  learning — they  here» 
as  in  all  other  placen  where  they  have  been  received,  be- 
gan to  gra^p  at  temptiial  advantages — they  inculcated 
upon  the  minds  of  the  |)eople<»  that  it  was  an  act  of  the 
most  meritorious  piety  to  provide  for  the  maintenance  of 
the  ministers  of  God.     This  doctrine  had  its  eRect,  and 
dona  (ions  of  allotment^  of  land   began  to  be  made  to  the 
Church,  ttlso  for  lif»* :   but  this  life  whs  suppi»sed  to  be 
perpetual,  as  the  Church  nevrr  died.    The  donations  of 
these  allotmiMits^  for  want  of  a  better  method  of  perpettt* 
atiiig  the  transaction  among  the  laity,  who  knew  nothing 
of  letters,  had  always  been  mad*'  by  livery  <if  seisin,  done 
in  the  most  solemn  form,  to  impress  it  on  the  mind,  before 
a  number  of  the  oo  vassal h  or  tenants  of  the  lord  ;    who* 
in  case  of  a  dispute,  wei*e  assembleil  in  the  lord's  couf^^ 
and  determined  chiefly  by  tlie  remembrance  which  these 
impressions  had  made  between  ttie  parlies.     The  pre- 
sumption was,  that  if  some  who  wei-e  present,  fn»m  length 
of  time,  had  forgotten  some  of  the  circumstances  or  con- 
ditions annexed  to  the  d*iriation,  others  of  them  might  re- 
member tbem,  dird  so,  by  ttie  united  remembrance  of  all 
together,  might,  in  the  end,  ascertain  the  true  state  of 
(196)    facts.    This,  by  the  way,  I  suspect  was  the  origin  of  ju- 
ries, and  of  the  unanimity  required  in  their  decision.—- - 
Each  juror  contributed  the  circumstances  lodged  in  his 
mind  to  the  general  stock  of  information  which  formed 
the  verdict ;  and  by  conference  with  his  fellows,  brought 
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to  their  recollection  the  cirrumstances  vihxch  he  remem-  Apr.ir95. 
beretU  and  the  others,  or  some  of  them,  had  forgotten*  on-  Vi^'v'^Si^ 
til  at  leiii^th  the  whole  traiiflaction  was  renoiated  in  the 
mindB  of  all.    This  mode  of  conveyance  answered   the 
porpose  Biiffirit^ntly,   ^\ui\  donations  were  for  ttie  lite  of 
an  individual  only;  for  it  would  seldom  hafipeo  that  he 
would  mirvive  all  the  other  pares  of  the  lord'-^  roiirt,  who 
were  present  at  the   investiture,     But   when  donations 
were  made  for  life  to  a  churchman,  for  the  benefit  of  his 
Chnrchf  and  it  was  a  received  maxim  that  the  Church  ne« 
ver  died,  this  methoil  no  Iodj^t  answered  the  putpose  as 
to  thein  ;   for  the  donation  might  have  continuance,  and 
the  conditions  upon  whirh  it  was  made,  mit^ht  come  in 
qaestion,  after  every  one  of  tite par^s  present  at  the  inves* 
titure  were  no  more,  and  then  the  allotment  nii/^ht  be  li* 
able  to  be  resumed  by  the  lord  ;  all  lands  included  in  his 
temtory  or  manor,  not  granted  t<i  one  of  his  vassals  be- 
longin/s;  to  him  ;  and,  after  the  death  of  all  the  pares^  no 
evidence  remained  of  the  investiture,  much  less  of  the  ron* 
ditiuns  annexed  thereto.     It  became  nece>sary,  therefore, 
when  the  Church  was  concerned,  to  have  some  other     * 
mode  of  perpetuating  the  transartlun  than  mere  liviry  of 
seisin ;  and  the  Cler&!:y  iieing  the  learned  part  of  the  com- 
monity,  devised  the  mode  of  reducing  ttte  terms  of  the  do- 
nati<in  to  writing.'    Sullivan  82*    And  \^hen  the  lord,  on 
account  of  Nickness,  the  distance  of  the  laod  from   his 
place  of  residt  nee,  his  being  emplnyed  in  some  orher  ba* 
siness,  or  some  other  cause,  could  not  go  u|H)fi  the  land 
to -make  livery,  then  the  writing  containing  the  terms  of 
the  donation  was  solemnly  delivered,  hefiire  the  p(*ers  of 
the  court  also,  in  lieu  uf  the  land;  to  the  end  that,  being 
delivered  before  them  ii>  so  solemn  a  turni,  they  might  be 
witneases  of  the  investiture  of  the  land  mentioned  there- 
flit  and  might  he  able  u|i<in  trial  to  .iscertain  the  identity 
of  the  paper  delivered  siioutd  the  dispute  liappen  in  tiieir 
time*     This  was  not  indeed^  a  com|de(e  investiture  of  it* 
selfy  it  was  termed  the  im|»)oper  investiture,   and  bound 
tht»   lord  to  make  a  more  formal  livery  of  seisin  of  the 
land  i*oiifained  in  the  deed  at  a  future  d-iv,  and  was  a  suf- 
ficient  security  to  the  donee  in  the  inierim.     Bxperience 
evinced  the  safety  and  certainty  there  wh»  io  reducing  f^^»^^ 
these  landed  contracts  into  writing  in  tlie  case  f»f  church-   ^    ^ 
ment  and  the  laity,  wishif*g  lo  be  hs  secure  as  possible 
in  their  possessions^  adopted  by  degrees  ttie  same  me- 
thod ;  which  afterwards^  when  these  allotments  weroex« 

29 
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Apr.  1794.  tended  to  the  heirs  of  the  possessopt  becftme  equally  nc^ 
^^^^^^"^^^  cessary  fiir  »hf  laitv  as  the  Clefja^y,  and  from  that  time, 
deeds  of  feoflTmi'nt,  to  accompany  ihe  livery  of  «cisin,  be- 
came ^eniTnlly  used,  thnuj^li  the  livery  of  seisin^  wm 
good  withf»uf  them  ;  and  these  nnitrarts  in  writing,  be- 
ing found  so  ailvantageoun  in  perpetuating  Mie  term^  an4. 
conditions  of  a  landed  donation,  were,  by  dei^rees,  con- 
verted fi>  the  purptKse  of  {>erpetuating  other  contracts, 
that  concernrd  only  personal  estate,  which  formerly,  a- 
mongst  tlM-  unlettei*ed  Sax«>ns,  were  completed  by  sha- 
king of  hands  only,  2  BL  Com.  448. 

II.  The  preserving  the  remembrance  of  alamled  con- 
tract, having;  tlius  bocoine  general  in  the  times  of  the 
Saxon  gnvernment  in  England,  and  the  general  illitera- 
iure  of  the  laity  of  hII  ranks  prevailing  universally,  It 
lA'as  customary  for  them  to  put  some  mark,  usually  the 
sign  of  the  cross,  \n  identify,  as  well  as  they  could,  the 
ivritiiig  they  had  agreed  to  ;  and  this  was  done  coram 
jfaribns»  who,  upon  the  trial,  might  remember  it,  or  be  a- 
l)le  \if  distinguish  it  from  some  circumstance  attending 
the  inuking  the  deed  or  the  mark  itself.  But  Ujion  the 
Norman  conquest,  it  became  the  policy  of  the  conqueror 
and  his  sons  to  abolish  the  Saxon  customs*  and  for  this 
purposp  to  draw  as  many  causes  as  possible  to  be  deter- 
mined in  thr  curia  regts^  where  tlie  judges  were  Normans. 
SuUiv.  339,  343,  369.  374,  where  the  pares  of  the  neigh- 
borhood were  frequently  not  called  upon  to  decide  be- 
tween the  litigants,  as  they  uniformly  were  in  the  courts 
of  Saxon  institution,  the  county  court,  hundred  court,  &c. 
About  this  |)eriod  the  Bishop  was  separated  from  the  She- 
riffin  his  county  court ;  and  it  was  established  as  a  rule, 
that  Ihe  county  court  had  not  cognizance  of  any  demand 
of  more  than  forty  shillings  value ;  the  consequence  of 
whirli  must  have  been,  that  all  causes  were  carried  into 
curtd  regis;  and  it  must  frequently  have  happened  also, 
that  the  marks  affixed  to  the  deeds,  for  want  of  theparfs, 
were  incapable  of  any  distinction,  and  of  course,  any 
proof  of  the  identity  of  the  instrnment.  This  produced 
an  inconveAience.  The  greatest  men  among  the  iattj 
could  not  write  their  names,  so  as  to  give  a  proof  of 
ideritity  that  way,  and  being  under  the  necessity  of  pro- 
(I9B)  vidiiig  some  more  certain  criterion  of  identity,  than  that 
of  ttte  si:4;n  of  the  cross,  they  introduced  for  the  first  time 
into  England,  the  practice  of  impressing  their  writings 
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wHha  flMl.    SuUiv.  374.     Terms  de  fey,  verho  Fait Apr.  1795. 

Glib,  lawof  Evid.  17,  18,  20,78.  ThV  seal  ♦xliibited 
the  emblem  which  its  owner  hud  affixed  to  his  ptMson, 
vriieii  c6vered  in  the  fi«*ld  with  his  ( oat  of  1114. 1  ;. -aqd 
which  being  puurtraye«l  upon  some  conspicuous  part'  of 
his  dress,  served  to  designat*'  his  person.  IMienc  sym- 
bols came  to  be  %ery  much  in  use  at  the  time  of  the  cru- 
sades to  the  Holy  Land*  in  the  time  of  ilicA/zrJ  /.  and  af- 
ter, and  were  continued  by  tlie  knights  and  other  pur- 
sons,  who  then  used  them  by  way  of  distinction  in  rheir 
families  afte**  their  return  home.  The  ^eal,  therefore,  of 
any  distinguishetl  person,  could  imme'Uately  be  known 
by  inspection  only.  This  method  of  sealinjc,  however, 
was  not  introduce<l  all  at  once,  but  by  deu^roes.  It  was 
at  first  only  used  by  such  as  weie  entitled  to  those  dis. 
tingutslrin^  symbols — by  the  nobility  and  (gentry  only. 
Fop  LudCj  Chief  Justice  of  Henry  IL  reprimanded  a  com- 
mon man,  who  had  made  use  of  a  seal,  sayio:^,  \h\i  be- 
longed to  the  nobility  only.  Terms  de  ley^  ubi  snpruj  and 
several  other  books.  But  it  is  to  be  remarked,  that  a- 
bout  thiis  period,  and  for  some  time  beBire,  the  common 

Jieople  had  but  little  use  for  seals,  as  they  could  have  but 
ew  contracts.     The  conquest  had  introduced  the  max- 
im of  non  alienation  without  the  consent  of  the  lord.     A 
great  number  of  them  were  villains,   who  could  not  ac- 
quire property  at  all  but  for  their  masters  ;  and  as  to  the 
feudal  tenants,  tiiey  were  continually  harassed  by  attend- 
ing their  lords  in  war.     Commerce  tiad  not  yet  be^an  to 
floarisli  and  increase  the  jiersonal  property  of  the  nation. 
The  old  law  authors  of  those  tim**s  have  scarcel>  a  chap* 
ter  upon  personal  pr^tperty.     2  BL  Com.  385.     And  even 
when  the  doctrine  of  non  alienation  began  to  wear  away 
imperceptibly,  the  common  people,  being  not  entitled  to. 
any  Cimily  distinction,  had  no  seals,  and  wet*e  obliged  to 
contract  as  formerly  was  used  before  the  introduction  of 
scaling.     The  uncertainty  of  sucli  a  method  begat,   in 
combination  with  other  circumstances  peculiar  to  those 
times,  the  practice  of  conveying  by  fine ;  where  the  whole 
transaction,  with  the  precise  terms  of  the  conveyance, 
were  recorded  in  one  oC  the  King's  courts,  and  obviated 
completely  any  future  controversy  respecting  the  execu- 
tion of  a  deed.     At  length,  however,  the  eyes  of  the  na- 
tion began  to  be  opened  to  their  true  interest ;  trade  flou« 
rished  j  agriculture  was  encouraged ;  personal  property 
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Apr.1795.  incretsed  ;  lands,  or  part  of  them  at  leasf,  began  to  be 
^^^"^^^^^  freely  iilienateil  ;  they  were  made  liable  to  armv^er  th^ 
(199)  debts  of  the  merchant,  and  as  ti>  part  of  them,  the  debts 
of  any  other  proprietor.  Contracts,  both  for  real  and 
personal  pn>pprty,  becMme  frequent  Hmong  all  ranks  of 
men.  The  necessity  of  ^utlienticating  their  written  con- 
tracts became  urgent ;  they  of  course  used  the  beat  mode 
then  known.  They  br6ke  throiij^h  the  privile^s  of  the 
nobility  and  gentry,  and  made  ae^ls  with  such  impt-esai- 
ons  a^  each  man's  fancy  snggesied  to  be  the  propeitsst 
mark  for  distinguishing  his  contracts.  By  the  time  of 
Edward  ni.  seals  were  in  general  and  common  use.— « 
Terms  de  leyf  ubi  supra.  Cunninghfimt  Titip  deeds,  who 
citeti  PerkinSt  229,  and  sequential  And  it  became  a  rule 
of  law  that  a  deed  could  not  be  constituted  without  a 
seal ;  and  the  method  of  signing  with  the  sign  of  tlie  croaa^ 
or  some  f»thor  mark,  had  gone  into  total  disuse.  Thus  it 
seems  clear,  that  the  seal  was  originally  introduced  in 
the  place  of  signing,  as  an  et  idence  of  the  identity  of  the 
writing  which  contained  the  party's  agreement,  and  ef- 
forded  a  full  proof  thereof  by  the  inspection  of  its  impres- 
eion  only  ;  and  signing  by  the  party  was  held  unnecessa- 
ry and  useless.  In  reality  it  could  contribute  but  little 
to  the  proof  of  the  writing,  as  long  as  the  illiteratenesa 
of  the  petiple.  continued  ;  which  was  until  sometime  af- 
ter the  introdurtittn  of  printing  into  England,  in  the  time 
of  Edward  TV,  insomuch  that  as  late  as  the  time  of  JETea- 
ry  VIL  the  being  able  to  read  was  held  to  be  a  legal  proof 
01  »  man  being  a  Clergyman,  or  clerk  in  orders,  4  BL 
Com*  360. 

• 

This  universal  use  of  seals,  however,  produced  \U  in- 
convenience, when  every  man  who  made  a  contract  was 
obliged  to  use  a  seal  to  authenticate  it.  Many  of  those 
seals  were  not  known  to  the  jurors,  and  they  could  not 
determine  in  many  intitances,  on  the  authenticity  of  the 
instrument  upon  the  inspection  of  the  seal  only.  They 
wi^re  under  a  necessity  therefore,  to  call  upon  those  who 
were  supposed  to  know  the  seal  which  the  party  used,  to 
say  whether  that  was  the  impresaion  of  his  seal  or  not  ; 
and  upon  this  evidence  they  decided,  and  sometimes  up- 
on the  comparison  of  the  seal  with  the  impressions  open 
other  instruments  v^  hich  were  proved  to  be  sealed  by  the 
party.  But  still,  in  Cf>ntemplation  of  law,  these  seals 
were  held  to  contain  an  intrinsic  evidence  in  themselvee 
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of  the  contract  in  which  they  were  affixed ;  and  tbererore*  Apr  1795. 
•8  well  as  for  the  purpose  <if  being  CdinpRied,  the  rule  of  ^^'^'^^ 
law  viHHf  that  fliey  should  be  carried  out  by  ihe  jury,— 
Oilb.  Law  of  Evid.  SO.  But  with  rest  ect  to  thone  ^eaifl 
which  still  retained  sufficirnt  diHtinction  in  tlieuiselvea  as  (200) 
the  ^rent  seaK  the  seals  f»r  the  cuurts  urju>ticey  the  seals 
of  i*orporationB*  and  some  others^  no  pnHif  as  to  them 
was  required  or  perhafis  was  allowed.  They  still  con- 
tinned  to  answer  the  genuine  purposes  of  seals  at  their 
first  introduction*  and  were  full  evidence  of  themsehes. 
The  peoph-  began  at  length,  to  forget  the  original  use  of 
this  institution,  and  to  seal  with  any  impression  tiiey 
could  get ;  and  the  law,  rather  than  invalidare  the  whole 
transaction,  left  it  to  the  jury  to  decide  whether  that  was 
the  seal  of  the  party  or  not.  In  this  country  (he  people 
ha^e  departed  still  further  from  ttie  true  use  of  seals,  by 
not  making  any  impression  at  all,  scratihing  something 
like  a  seal  upon  the  margin  of  the  paper,  and  making 
that  pass  for  a  seal.  To  the  first  of  t  •i\h(^  abuses  the  law 
has  conformed,  and  will  now  deem  the.  scaling  to  b«^  suffi- 
cient, if  found  by  the  jury  to  be  the  seal  of  the  party. — 
For  fear  of  destroying  some  contracts  improperly  made 
at  firstyit  has  relax*  d  from  strict  pr(»priety,  and  the  prac- 
tice of  sealing  with  any  impression  has  become  general; 
and  is  now.  from  necessity,  allowed  to  be  good  i«i  mery 
instance.  Cunn*  verbo  Deeds,  cites  Perkins.  129.  34.-- 
Cro.  Car.  149.  Gilb.  Law  of  Evid.  20,  but  still  i  he  con- 
templation of  law  is  in  CO  firmtty  to  the  anf  ient  use  of 
seals.  They  are  deemed  the  signs  of  authenticity,  are 
supposed  to  have  an  intrinsic  evidence  in  tlicmsrlv*^,  and 
for  that  reason  are  carried  out  by  the  jury.  Gilb.  Ijlw 
of  E-dd^  17,  20,  cites  Sid.  145,  hard.  118,  FU^wd.  Com. 
411,  and  Sir  Edward  Coke^  speaking  of  deeds,  page  6  6, 
says,  ♦•also  the  deed  may  receive  credit  per  coUationem 
sigUlorumt  scriplura^f^cJ*  and  Baron  OilhcrU  in  his  note 
upon  2  flac  M.  494,  says,  *Mhe  seal  appear  in^,  it  must 
be  pH'sumed  to  be  put  there  by  the  parties  to  tlie  deed  ;'* 
and  cites  Leo*  25,  Owenp  SS,  and  Bend.  1. 

In  the  reign  of  Henry  VII.  and  Henry  VIII  learning, 
and  the  art  of  writing,  had  becnmc  much  less   g^ tieral 

than  in  former  times,  and  by  this  time  aUo  seals  had  be-  '')■ 

come  much  less  a  mark  of  distinction,  and  procfnf  the  \ 

individual  contract  made  by  the  parti>*s,  than  in  former  ^ 

reigns  :  but  the  rule^  that  (he  deed  must  be  authenticated  ' 
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Apr.  1795.  iiy  t|,e  party's  seal,  liad  pa««*ed  into  settled  law.  In  or- 
^^^""''^'^^  der#  tl»t»rcfnrc,  to  js^ivr  a  sure  proof  t>f  the  <«eal  wliich  pro* 
vcd  the  writing  that  roiitained  the  aerreement  of  the  par- 
ty,  Hubscrihiiija:  his  name  at  the  font  of  the  iiiHtrumeiity 
immediately  after  Its  r(»nrliision  and  prefixed  to  the  aeal, 
in'the  same  plfice  and  in  th^  party's  tiwn  handwriting,  bc- 
(201)  S^n  to  be  u^ed.  JV*oy.  163.  And  althoujgrh  it  was  held 
in  conformity  to  the  rule  then  established,  and  which  ha»^ 
ever  sin' e  continned,  tliat  such  a  sij^nature  was  not  ne* 
'  cessa ry  to  the  essence  of  the  deed  ;  yet  wiiere  tlie  jury 
; could  not  decide  with  respect  to  the  deed,  upon  inspecti- 
on of  the  seal  merely,  nor  be  satisfird  by  a  witness  who 
knevv'the  impression,  nor  by  a  comparison  of  the  seal  in 
dispute^  with  other  seals  made  use  of  by  tliesarae  party, 
,they  were  allowed  to  form  their  jud|E;ment  upon  the  hand- 
writing of  the  party  pr(*fixed  to  the  seal  :  and  that  was 
the  ^crtj^furce  intended  by  Sir  Edxvard  Coke%  in  the  pass- 
age above  cited,  where  speaking  o(  the  doctrine  of  deeds 
and  of  presumption,  he  says,  ^*  also  the  deed  may  receive 
credit,  per  coUationem  sigiflorum^  scripturce,  ^c  et  super 
Jideni  cartarnm  :  mortuis  tesUbus  erit  ad  pairiam,  de  ite- 
cessitate^  currendnm.*^  Co.  Litt.  6  b.  It  may  be  here 
suppoiied  he  meant  the  handwriting  of  the  witnesses;  but 
this  is  not  liis  meaning,  for  he  says  expressly,  in  the  ve« 
ry  next  psige,  that  the  clause  of  hii9  iestibus  is  not  es- 
sential to  the  deed  ;  and  in  page  6  a,  he  nays,  "very  ne- 
cessary it  is,"  by  which  he  me.ms  advisable  or  prudent, 
"that  witnesses  should  be  undrrwritren  or  endorsed  for 
the  better  strengthening  of  deeds,"  (  not  that  it  is  abso- 
lutely necessary  to  make  them  valid)  "and  their  names, 
if  they  can  write,  written  with  their  own  hands/'  not 
that  they  must  necessarily  be  subscribed  with  their  own 
hands.  Even  at  this  day,  there  were  many  witnesses 
who  could  not  write  their  own  names,  and  their  names 
were  to  be  endorsed;  and  when  these  witnesses,  namely, 
witnesses  who  had  not  subscribed  their  names  in  their 
own  handwriting,  could  not  be  found  or  were  dead,  then 
the  deed  was  to  receive  credi;  per  coUaiionem  sigiUorum 
et  scnpturce,  coupled  together.  This  proves  the  |i<»siti«>n, 
that  the  signature  of  the  party  was  used  as  a  proof  of  the 
seal.  (If  it  was  not  evidence  of  the  seal,  then  it  was  in 
vain  to  prove  the  handwriting  at  all :  for  tj^  of  itself 
was  totally  unessential  to  the  deed,  and  matlerio  part  of 
its  essence,  as  the  same  author  had  said  in  the  page  la^t 
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|ireceding«  and  ns  tsiield  tw  be  law  at  this  day.  Sdlk.  4W,  Apr.  1795. 
jrf.  Zm^  And,  UiHt  ihe  proof  ol'  the  signature  of  the  party,  ^^""^'^'^^ 
vlien  admitted*  is  used  as  a  proof  of  ihc  soal,  is  avowed 
in  terms  alm«»st  unequivoral,  by  Baron  Gilbert^  in  bis 
law  (^ evidence^  99,  103,  where  iie  says,  •*for  i  hough  the 
deed  be  producnl  otider  hatHl  and  seal,  and  (he  hand  of 
the  party  that  i^^xerutes  ihe  deed  be  proved,  yet  this  is  not 
full  proof  of  the  di^ed,  for  the  deliveiy  is  npr<\ssary  fo  the  . 

esscnroV*  Does  not  this  manifestly  imi>ly,Hhat  the  proof 
of  the  hatidwritiiij;  proves  every  thin.e;,  which  is  of  the  es-  (202) 
sence  of  the  deed,  but  delivery  only  :  and  of  course,  that 
it  proves  the  seal  ?  With  respect  to  an  attested  sealed 
instnimcnt^  it  is  the  cotnmon  practice  in  the  Eni^lish 
conns,  where  tin-  witnesses  are  not  to  be  fmind,  to  prove 
both  the  hindwi'irin^  of  the  witnesnes  and  of  tfie  party. 
BL  Rep.  5J2,  Forbes^  executirrs^  ^^c  v.  fVule^  such  fu-oof 
admitted  h*'ft»re  Lord  MimsjieUU  t»  bo  .ejiven.  2  Brtnvn^s 
Ch,  Rep*  oS6,  538.  The  same  proof  admitt«*d  before  the 
Lord  Chancellor^  and  stifed  by  ttie  counsel  opposed  to  the 
fact  It  meant  lo  establish,  to  bp  evidi-nce  in  the  common 
form*  The  same  protif  must  also  have  been  adttiitied  in 
the  case  of  Gould  and  Jones,  repented  in  BL  Rep.  384,  as 
may  be  seen  by  ha%inj[^  rfconrse  to  tlie  rase  itself;  and 
the  same  kind  of  proof  was  clearly  admitted  in  the  case 
of  Coghlan  and  ffitliamson,  leported  iti  t  Doug.  93  But 
yfhy  in  all  those  cases  is  the  in^oof  of  the  paity's  sienna- 
ture  held  necessary,  if  prouf  of  the  vviines-ies*  handwri- 
ting proves  bo'h  sealin,G^  «ind  delivery,  and  not  the  delive- 
ry only  ?  From  the  reason  of  the  thins;  itself,  and  more 
especially  from  the  g;rCHt  wei|;iit  of  these  <  ombined  au- 
thoritie«i,  it  seems  to  be  a  conclusitm  fairly  warratited, 
that  at  this  day,  whatever  it  mi.i^ht  have  been  formerly, 
the  seal  is  in  some  instances  proM^d  by  the  signature  of 
the  pirty.  This  holds  in  all  those  instances  where  the 
si^iiHture  of  the  party  is  admitted  to  bepro\ed:  and  that 
the  seal  always  since  its  first  introduction  has  been  used 
a**  an  evidence  of  the  writings,  in  which  the  party  has  de- 
jiohited  his  agreement. 

III.  With  respect  to  the  delivery,  I  have  no  more  to 
add  tf»  what  has  been  already  said  relative  to  its  coming 
into  use  instead  of  the  livery  of  seisin,  and  being,  like 
that,  made  in  s(»li*mn  form  coram  paribuSf  to  the  end  it 
might  make  the  deeper  impression  in  their  minds,  than 
ttjat  this  solemn  delivery  of  the  deed  coram  paribus  being 
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Apr.1795.  found  to  be  \^e1I  calculated  t»  make  the  desired  impress* 
^^''^'^^^  ion  in  the  rasi*  of  landed  contracts  ;  and  also,  frote  the 
same  soleinniry,  to  excite  in  the  party  a  refiertion  upon 
the  subjt^ct  he  was  en,e^aged  iri,  ii  wan  continued  in  other 
contracts ;  and*  like  the  seal,  was  considered  an  essenti- 
al ingi*edient  to  the  constitution  of  the  deed.  Here,  it 
may  not  he  improper  to  remark  upon  the  excellence  of 
this  institution  when  onceeHtablished,  though  introduced 
gradually  and  for  other  purposes,  in  pr<*veiitin^  all  man- 
ner of  surprize  upon  the  party.  It  was  first  to  be  writ- 
.  ten;  this  necessarily  employed  some  time;  he  had  the  in* 
(203)  terval  fur  reflection  ;  it  was  to  be  read  over  to  him  if  he 
requested  it :  then  the  wax  was  to  be  piepai^ed  and  melt^ 
ed ;  next  a  seal  to  be  procured  ;  then  an  impression  to 
be  made;  thus  gradually  approarhing  to  the  final  act* 
still  giving  time  for  reflection,  and  exciting  by  each  new 
act  still  greater  apprehensions  ;  and  last  of  all,  lest  the 
former  prccautt<Mis  might  not  be  suiGloieitt  to  put  him  up* 
on  reflection,  he  was  called  to  go  iiefore  the  parfs  of  the  . 
neighborhood,  and  make  a  solemn  delivery  of  the  instru- 
ment. After  all  these  ceremonies  were  complied  with,  it 
was  scarcely  possible  to  believe,  that  the  party  was  cir- 
cum\etited  by  fraud,  or  surprised  into  what  he  had  done. 
After  tiie  pares  wera  tlisused,  anti  the  authority  of  the 
county  and  huodrrd  ctmrs  (lpninistied«  I  appr**>iend  ade* 
liver>  before  thi5  pares  went  out  of  use,  b jt  that  a  delive- 
ry of  the  contract  w.is  ^till  used  as  a  sign  of  the  pai'ty'e 
assent  to  the  contract  contained  in  the  deed,  and  has  ever 
since  been  deemed  necessary  to  give  it  its  final  validity. 

Such  Beems  to  be  the  origin  and  progress  of  the  seve- 
ral circumstances  of  writing,  sealing  and  delivery  of 
deeds,  which  came  into  use,  not  all  at  once,  but  at  differ*  . 
ent  periods  of  time ;  and  were  used  for  perpetuating,  au- 
thenticating and  proving  the  complete  and  final  assent  of 
the  party  to  his  contract.  Any  other  concomitant  cir- 
cumstances, besides  those,  though  tiiey  have  been  some- 
times used,  and  said  lo  be  incident  to  deeds,  as  signing 
by  the  party,  subscription  by  witnesses,  and  many'other» 
as  may  be  seen  in  Co,  Lilt.  7,  a,  yet  they  have  never  at 
any  period  of  tiiiie,  been  lield  material  to  the  essence  ol 
the  deed  ;  unless  perhaps  in  some  instances^  where  sucti 
circumstances  have  betfn  requited  by  statute:  and  that 
these  are  the  only  necessary  circumstances  is  proved  by 
all  law  writers  both  ancient  and  modern.    Co.  LxtL  7  a . 


HATWOOD^S  BBPOBTS.  288 

MySf  ^'I  Lwe  termed  tlie  said  parts  of  the  deed  formal  ApMr9S. 
or  orderly  part8«  for  that  tliey  be  not  of  the  essence  of  a  ^•^^*^''"^*^ 
deed  of  reoflhienY.     For  if  such  tt  deed  be  withiHit  premi* 
MS,  kahendwnf  tenendum*  reddendum^  the  clanne  «if  toar- 
rafuhf,  the  claufie  of  in  mjus  rei  testinumium^  thr  date  and 
the  clause  of  hiis  iestibus ;  yeX  the  deed  is  good  :  for  if  a 
man  by  deed  gives  lands  t(f  another  and  his  heirs,  with- 
out  more  sajing,  this  is  good,  if  he  put  his  seal»  deliver  . 
it»  and  make  livery  acrordingly."     Wood  in  his  InsH- 
inteSf  adds  ^when«  liver>  of  seisin  is  necensaryt"  import- 
ing as  Lord  Coke  clearly  did  also,  that  if  it  were  not  a 
deed  of  feoffment,  bat  a  deed  of  some  other  kind,  then 
putting  the  seal  and  deliverinp;  the  writing,  Wduld  make 
it  a  ^ood  deed.    The  same  defiiitttoii  is  given,  and   the 
•aaroe  circumstances  only  mentioned  as  necessary,,  in  2 
Jfep.  4,  5.     10  Rep.  92.     3  Bac  Ah.  993.    2  Bac.  M.  403,     C^^^) 
Who  cites  8  BoU*8  M.  £!•     1  JV*eb.  M.  6^3.     Ttmu  de 
U^i  verba  Fmi.     Co*  UUL  171,  ft.     Qilh.  Law  Evid*  79. 
Bhefptrd?$  Touchstone  of  eommoii  Assurances,  nnd  many 
othe-ra. 

After  tlie  production  ofthts  concurrent  testimony  of  so 
many  authors,  it  seems  scarcely  necessary  to. say  that  the 
subscription  of  witnesses  in  their  own  handwriting  to  a 
'deed,  was  never  held  necessary  to  its  constitution.  The 
reasons  already  assigned  for  the  first  ititr(^uction  of  seals 
and  their  continuance  for  a  long  time  afterwards,  namely,  ~ 
the  illiterature  of  the  Inity,  proves  also  that  ilie  subscrip- 
tion of  witnesses  was  not  used  during  that  long  period, 
which  commenced  soon  after  the  conque«<t  and  continued 
to  the  lime  o(  Uenry  VIL  and  Henry  VIII.  Even  the 
Magna  Charity  of  King  Johni  given  at  Runningmead  in 
the  year  1215,  mentitms  the  Arrhbinhops,  Bishops,  Ba- 
rons, &c«  not  particularly  naming  them  ;  and  in  the  end 
is  attested  in  this  manner,  Ustihis  supra  dicHs  et  muMs 
diis  ;  and  lest  any  thing  should  be  added  or  subtracted 
fmni  tlie  form  of  tiie  writing,  he  thereto  put  his  seal. — 
JBl.  Law  Tracts,  35,  36.  In  1216,  the  first  charter  of 
Henry  III*  is  attested  thus,  testihus  omnibus  prenominatiSf 
el  muUis  aliis.  I  infer  from  this,  that  in  a  matter  of  so 
modi  moment,  they  certainly  used  the  best  method  of  at- 
testation then  known  or  used,  and  as  they  did  n<ii  sub- 
scribe their  names,  if  is  an  evidence  that  the  sub«^cription 
(if  witnesses  in  their  own  handwriting  was  ttien  not  pra&> 
tiaed.  The  attestation  oC  private  deeds  was  in  the  same 
naanDer— the  |iames  of  the  witnesses  were  anderwrltten 
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Apr.  1795  0|.  endorsed^  and  this  was  nneA  only  as  a  memorandam 
to  show  who  or  the  pares  were  present,  to  the  end  they 
mifrht  be  called  upon  and  associated  to  the  jiiry^  upon  the 
trial  of  the  issue,  when  the  deed  was  denied.  Vide  Co* 
LitU  6,  a  Hod  ft,  and  somefinies  it  wan  said,  ttitt  comitaiu^ 
JiundrtdOf  ^c  2  BL  Cam.  307.  I  apprehend  the  practice 
of  subscribing  b>  the  witnesses  came  into  use  at  the  same 
time  ^itb  the  subHcribing  by  the  party — at  a  time  when 
the  law  respecrinjBi;  deeds  was  already  firmly  established, 
and  when  both  tliese  circumstances  were  held  unessenti** 
aly  though  perhaps  both  of  ^hem  at  the  time  might  be  use- 
ful— the  signature  of  the  party  to  prove  his  seal  and  that 
of  the  witnesses,  when  they  could  not  be  found  to  provo 
the  delivery  of  the  deed.  For  when  it  was  proven  by  his 
own  signature  to  be  the  seal  of  the  party,  there  aros^.  a 
very  strong  presumption  from  the  proof  of  the  handwrU 
ting  of  the  witness,  that  the>  had  been  present  at  the  de» 
l\\  ery.  But  tliis  kind  of  pn>of  was  only  resorted  to  when 
positive  testimony  could  not  be  procui*ed,  and  was  notia 
the  party's  power  tci  produce.  To  proceed  a  little  fur- 
ther, the  statutes  of  2  Edw.  II.  and  9  Edw^  III.  speaking 
of  the  trial  uimn  the  issue  nan  esifadumf  say,  '*  the  wit- 
nesses shall  be  summoned  where  there  are  witnesses  na- 
med in  tlie  deed,  but  if  thev  do  not  appear  at  the  day  ap- 
pointed, the  trial  shall  proceed  notwithstanding  their  ab- 
sence.'*  Uvuce  th<*  conclusion  follows,  that  in  those  days 
tiiere  werf  some  deeds  without  witnesses  named  in  the 
deed,  and  as  to  them,  there  was  no  delay  of  trial.  Se- 
condly, that  there  wei*e  other  deeds  wherein  witnesses 
were  nam^d,  and  tliat  as  to  them,  the  trial  could  not  be 
in  their  absence,  for  they  were  to  be  summoned  and  make 
pat*t  of  the  jury*  Thirdly,  this  statute  directs  that  they 
shall  be  summoned  as  usual,  but  in  case  of  their  non  ap- 
pearance, the  trial  .shall  nevertheless,  go  on  by  the  jury 
that  are  present  Fourthly,  that  there  was  some  oilier 
method  then  used  of  pro\ing  a  deed,  than  by  the  witoes* 
ses  named  in  the  deed«  or  else  this  statute  operated  injus* 
tice  by  ordering  the  trial  to  proceed  upon  the  first  default 
of  the  witnesses  (who  perhaps  might  be  convened  at  ano- 
ther day)  and  by  so  doing  rendered  the  deed  invalid  and 
void ;  and  this  it  is  unfair  to  presume.  That  it  could  bo 
,  proved  by  other  means,  is  held  by  Lord  Coke  121,  ft, 
where  he  assigns  reasons  why  the  law  requires  the  pro- 
fiprt^of  a  deed  in  pleading  to  the  court,  vi%.  that  it  may 
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be  proved  by  the  fvitne$i»PN,  or  otlier  proof.  If  denied.— ^P'*  *^^^" 
ipiis  opiiiiun  is  strongly  r.oiifirin«*d  by  some  modeirn  de-  ^"^"^'^^^^ 
cisionn,  where  the  rule  of  Ihw  is  lield  to  be«  that  a  witneAS 
shall  not  be  permitti'd  to  di^oy  lih  own  aftestation.  The 
true  meaning  of  which  rule  i«<t  that  if  He  ih*^ti  dcn\  it  up- 
on the  trials  the  d<  ed  may  be  proved  bv  others  who  were 
not  attpstin^  witiir88es^  and  wbosi'  OHOieH  wi're  ttetther 
subscribed  nor  endorsed.  Doug.  216.  4  Burr.  2225.— 
This  proves  beyond  all  possibility  of  doubt,  that  the  at- 
testation of  witnesnes  is  not  necessarv  :  for  if  the  delive* 
ry  may  be  proved  by  persons  \^ho  did  not  attrHt,  in  case 
of  an  attested  deed*  can  there  be  any  solid  reasotf  asign- 
ed  why  they  may  not  prove  the  delivery  in  rase  of  ^n  iin* 
attested  deed,  where  there  are  no  uitnesses  to  denv  their 
attestation,  and  by  that  means  bring  a  subpirion  on  the 
instrument  i  Upon  this  point  I  think  it  may  be  aflSrmed 
in  prrfect  consonance  with  the  rules  of  law,  that  at  this 
day  the  attestation  of  witnesses,  either  by  endorsing  or 
onderwriting  their  names  in  the  handwriting  of  the  draw- 
er of  the  d^f  or  by  a  subscription  of  their  names  in 
their  own  handwriting*  is  in  no  wise  essential  to  the  va-  (206) 
lidtty  of  the  deed  :  and  frt»m  all  those  premises  we  may 
also  Infer  some  other  conclusions. 

If  writing,  sealing  and  delivery,  be  the  only  e^isential 
jmrls  of  a  deed,  and  the  law  deems  it  valid  without  the 
further  ceremony  of  a  subscription  by  witnesses,  then 
there  must  be  some  other  competent  means  of  proving 
the  deed  otherwise  than  by  subscribing  witnesses.  It 
would  be  absurd  to  attribute  validity  to  an  instrument 
that  bad  these  essential  parts,  and  yet  say  it  should  not 
be  read  to  benefit  the  party  producing  it,  unless  proved 
by  subscribing  or  endorsed  witnesses.^— But  what  other 
means  are  competent  i 

To  form  a  decided  opinion  upon  this  head,  we  must 
remember,  that  there  is  but  one  general  rule  in  relation 
to  evidence,  and  that  is,  that  the  law  requires  the  best 
evidence.  But  this  rule  is  always  relaxed  upon  two 
groonds,  either  from  absolute  necessity,  or  a  necessity 
presumed  from  the  common  occurrences  amongst  man- 
kind«  The  rule  is  not  so  stubborn,  but  that  it  will  bend 
t(^  the  necessities  of  mankind,  and  to  circumstances  not 
under  their  control.  The  rule  is  adopted  only  to  obvi- 
ate the  fraud  of  mankind.  One  shall  not  deceive  the 
-Jnry  by  oflering  a  less  convincing  testimony  to  establish 
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Apr.  1795.  bifl  |ipiiitf  when  it  appears  there  in  a  proof  more  elaci- 
^^^'^^'^^  dative  of  the  point  in  rontroversy  in  liift  own  posarsaioo 
or  power,  which  perhaps  1^*  doen  not  offer  beraiiae  it 
would  be  decisive  againsr  liim.     It  was  never  meant  to 
exrlade  the  party  from  justice,  merely   becaose  he  bad 
not,  thniugh  ijEriioranoci  pnivided  himself  originally  with 
the  beat  evidence  it  was  possible  for  hiro  to  provide:  for 
then  two  witnesses  would  be  better  than  one;  a  hundred 
better  than  two  ;  and  so  on  progressively.     A  writing; 
would  be  better  than  a  parol  contract,  a  deed  better  thaa 
either,  and  a  record  better  than  all.    Neither  was  ir  in- 
tended to  deprive  any  one  of  justice,  when,  without  any 
defiiult  in  himself,  he  hsd  lost  the  better  evidence  which 
be  had  provided  originally.     It  first  deprives  him  of  the 
power  of  imposihg  upon  us,  and  then  Inys  Itself  open  to 
be  relaxed,  as  circumstances  shall  in  justice  require. 
Tliese  circumstances,  as  I  began  before  to  mention,  are 
of  two  kinds  ;  those  founded  on  absolute  necessity,  and' 
those  founded  on  a  necessity  occasioned  by  those  iKxyr- 
rences  which  are  common  amongst  mankind.     We  will 
touch  upon  the  first  class  o!iIy.     In  the  case  of  deed%  if 
there  be  subscribing  witnesses  to  them  (see  1  JItkins  49f 
the  argument  of  Lard  Hardwiekt^  in  the  celebrated  case 
(9JQ7^    ^^^^^^  ^^^  Baker^  and  mark  the  implication)  tliejr 
^     ^    must  be  proven  by  these  witnesses.    Because,  it  is  pre- 
sumed that  these  witnesses  can  give  a  more  distinct  and 
satisfactory  relation  than  any  others,  having  been  calleif 
upon  originally  for  that  purpose;  but  if  the  witnesses  be 
dead,  or  not  tt»  be  found,  and  that  be  proved  to  the  courts 
then  the   handwriting  of  the  subscribing  witness  may 
be  proved:  that  raising  a  violent  presumption  in  favour 
of  the  deed.     If  the  deed  be  lost,  and  that  appear  to  the 
court,  then  the  copy  shall  be  .  read,  as  affording  a  pre* 
sumption.     But  if  there  be  no  copy,  then  an  abstract  may 
"   be  admitted,  that  affording  a  probable  presumption  ;  and. 
if  no  abstract,  parol  evidence  of  the  contract  muy  be  of* 
fered.    The  true  intent  of  the  parties  to  be  regelated  by 
that  (*ontract,  shall  not  be  defeated  and  justice  overturned, 
so  long  as  iiny  evidence  remains  which  throws  any  glim- 
raeriiig  of  light  on  the  subject,  from  ^hich   a  jur'y   may 
^be  enwhled  to  infer  ttie  real  state  of  the  transaction.  The 
subscrribing  witnesses  in  the  case  ubove  stated  are  not 
required,  because  the  deed  cannot  be  proved  withcHit 
them,  AH  has  been  already  evinced;  but  because  were 
they  not  prodncedi  the  Defendant  would  be  deprived  of 
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tbe  cross^examinntion  of  tlio^e  |iersons  lie  bad  prov  ided^^P'-  ^^^^ 
to  give  testlnmny  Toe  himsi'lf*  as  well  as  for  the  other ^^^'"^'^"^^ 
party  ;  and  wlio  if  pri>di>rf'<U  upon  biicIi  cross-cxamirm* 
tion,  would  ircrlit^pH  (^i\e  materiRl  testimony  for  liiin. 
But  if  tlie  suhsrrihiii|[^  witiiessen  are  not  to  be  had,  tbe 
law  cbUj»eH  the  feast  of  t\%o  evils.  It  is  better  to  dis^ 
penae  with  the  witnesses,  and  receive  other  proof  which 
may  be  sufficient,  than  adhere  to  the  rule  v^hen  they  can* 
not  be  had,  and  so,  at  any  rate»  destroy  the  deed  ;  thus, 
if  the  obligee  removes  the  uitnesH,  his  arkiK^nh  dement 
that  he  executed  the  deed,  is  |ij  j)of.  ff.  BU  i?cp.'623.— 
Ill  all  caseSf  therefore,  whiMC  it  is  apparent  totiie  court, 
that  there  is  no  positive  testimony  to  be  hady  ttiere  must 
be  a  recurrence  to  trstimnny  founded  on  presunipttons, 
<ir  circumstuitial  proof  as  it  i.s  rallvd.  •Tt'erein  requir- 
ing first  the  best  preHuuiptixe  proof^  tlint  is  to  be  had, 
and  in  default  of  that,  tiie*nrxi  best,  until  wehiivi'p:is.sed 
thrt»ttgh  all  the  several  |i;radc^  of  rirrumstances  that 
raise  presumption,  from  (Iiat  whicli  Lord  Coke  tof  nis  the 
violent,  until  we  arrive  at  that  which  excites  tlie  light 
prgsuroiition  that  movelh  not  at  all. 

If  this  be  the  true  theor\  of  evidence,  and  if  an  unat- 
testeil  deed,  being  valid,  may  some  way  or  other  be  ^ 
pro\^d,  as  it  certainly  may  ;  then  in  the  first  plare  the 
party  must  produce  ^  itnesses  who  were  present  at  the 
executiofi,  Uiough  not  endorsed  nor  subscribi  d  ;  as  in  /nno'N 
the  case  where  subscribing  witnesses  to  an  attested  drcd  ^^  ^ 
deny  it,and  if  there  are  no  such  \vitne»»«$es,  then  there  must 
be  a  recurrence  to  iiresumptive  t(*stiimmy.  AntI  here,  as 
in  the  case  of  an  attested  deed,  when  the  witutsses 
were  not  to  be  had,  proof  of  the  party's  signature  would 
be  admitted  as  a  proof  of  his  seal;  so  in  the  case  of  an 
unattested  deed,  I  can  see  n<»  reason  why  the  same  s|>e« 
cics  of  proof  should  uut  be  admitted,  where  no  better  is 
obtained.  There  also,  Lord  Cokt^s  d(»ctrino,  so  often  he- 
fore  cited,  of  Comparison  by  seals,  handwritini^,  &c. 
might  be  admitted.  The  law  aNo  will  here  chose  the 
least  of  two  evils  ;  and  if  suflicient  proof  of  the  seal  shall^ 
be  ofTeretl,  other  circumstances  sluill  be  admitted  to  prove 
the  deliver}'.  This  is  yet  necessary.  But  a, small  mat- 
ter is  sufiicicnt  to  establish  it,  when  once  tbe  seal  is 
proved  to  the  satisfitriion  of  the  jury,  as  leaving  tbe  deed 
behind  him  after  it  >n->s  se:ihd  and  reafU  held  a  good  de- 
livery. Cro.  Eliz.  7^  S/iippen*scase.  So  where  anobli* 
gation  waa  written  in  a  book,  and  the  party  put  his  hand 
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Apr.  1795.  nini  geni  to  ji^g  leaf  |„  ^iijoi,  it  was  wriftcn;  adjud^eiUlus 
^^''^^^^  was  RuffiriniU  thouj3:)i  ^heiT  was  no  evidence  of  a  deli  very. 
Oi-o.  Elix,.  613.     Foa:  v.  Wright  and  many  oflier  cases 
to  the  sanio  effccl.     If  no  positive  testimony  can  be  given 
of  a  delivery,  the  party  mnst  be  allowed   to'  pro\e  such 
circumstHnces  as  will  induce  the  jury  to  find  a  delivery* 
In  ilicse  t\%o  rases  last  cited,  it  in  surely  more  compali- 
tible  with  jucitice,  and   the  rule  of  evidence  in   similar 
cases*  to  admit,  than  at  once  to  destroy  the  deed  by  re- 
jecting such  circumstances  which  the  jury  might  deem 
sufficient  to  convince  their  minds,  to.c:ether  wiih  other 
circumstances  they  might  themselves  be  acquainted  with. 
Surely,  there  are  a  great  variety  of  circumstances  from 
which  a  delivery  mi.<ht  very  properly  he  inferred.     Sup- 
pose a  deed  of  feoflfmeut  produred,  and  the  hand-writing 
of  the  party  proved,  and  also  possession  according  to  the 
deed.      Co.  LUt.  6,  A.  Gilb.  Law  Bvid.  100.    Suppose 
part  of  the  principal  b«'  paid  upon  a  bond  by  the  Dcfcn* 
dant,  or  interest:  or  supfHise  the  bond  should  be  shewn 
to  him,  and  he  requested  the  party  not  to  bring  suit  upon 
it :  suppQse  the  bond  suffiriontiy  described  in  a  letter  aiid 
acknowledged.     2  J^eLs.  762,  pL  45.     2  Eq.  Ca.  M.  413, 
pi.  9.     Suppose  u|ion  the  back  of  the  bond*  he  enter  an 
endorsement  taking  notice  of  it  as  his  bond.   BulUr2b4. 
C.K.B,500.     Suppose  he  state  it  in  a^bill  or  answer 
in  Chancery.     BnlUr  236.    Suppose  he  has  made  a  parol 
confession  of  it.    Doug.  92,216,  in  which  last  case,  the 
4)roof  evidently  would  ha\e  been  deemed  sufficient  had 
(209)    there  been  no  subscribing  witness.     Or,  by  like  parity  of 
I      reason,  suppose  any  other  possible  circumstance  from 
which  a  jury  might  jQstly  and   fairly   infer  a  delivery, 
surely  it  ot^ht  to  be  received.    Even  ttie  |)088es8ion  of 
the  obligee,  where  the  other  imrty  could  not  shew  the 
illegal  commencement  of  that  possession,  might  atfford  a 
presumption  in  favor  of  the  deed. .  But,  as  there  is  no 
case  to  WHrrant  me  in  going  so  far,  I  will  not  yet  say 
that  that  rircumstance  alone  should  be  left  to  the  jury. 
But  such  circumstances,  as  are  before  mentioned,  and 
f      all  others  of  equal  weight,  I  do  think  should  be  left  to 
them,  to  infer  a  delivery  from  or  not,  according  to  the 
beat  of  tiieir  jurlgment    Therefore  in  the  case  stated,  I 
am  of  opinion,  that  the  witness  was  properly  admitted  to 
prove  the  signature  of  the  Defendant;  andl  that  the  jury 
Were  at  liberty  to  infer  from  thence^  that  the  seal  affixed 
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%eseal  of  the  party;  ami  as  the  admissibility  ofApr.  ^^« 
this  evidence  js  the  only  doubr  .stated,  as  the  jury   have  ^"^'''''^**^ 
found  a  verdict  in  favor  or  tfif  IMaintiflT  subject  to  that 
doubt  only,  it  must  be  intended  there   was  some  other 
circumstanre  given  them  in  evidence  sufBriently  evincing 
the  delivery  :  and  therefore  as  to  the  first  objection  stated 
in  this  special  case,  there  ought  to  be  judgment  for  the« 
Plaintiff  notwithstanding. 

It  seemed  to  be  insisted  on  at  tlie  trial,  that  the  clause 
**  In  witness  where<if,  I  have  hereunto  set  my  hand  and 
seaU"  might  be  received  as  sin  evidence  of  the  seal ;  and 
as  fiome  case  may  hereafter  occur,  in  which  thst  clause 
may  huvo  only  the  wordy  *' In  witness  whereof,  1  have 
hereunto  set  my  hand:'*  when  in  fact  there  may  be  a 
seal  affixed,  I  will  remark  upon  this  clause  a  little  ;  more 
esperially,  as  it  is  set  down  in  this  special  case,  and  the 
opinioti  of  (he  court  is  expected  upon  it.  I  would  observe 
then  in  the  first  place,  thatthis clause  contains  a  partof  tbe 
words  of  the  deed,  und  the  deed  itself,  or  any  part  of  it> 
cannot  be  read,  until  the  8ealing  and  delivery  of  it  be. 
tir^t  proved  ;  and  of  consequence,  tiiis  clauHe  cannot  be 
read  to  prove  Uie  seal  unlil  after  the  >^eal  has  proved  the 
clause  itself:    and  then  as  to  the  purptise  of  its  proving  > 

or  disproving  the  seal,  it  is  totally  useless;  and,  that 
such  a  clause  is  not  only  unnecessary  in  itself,  but  that 
the  words  of  it  liave.  always  been  disre.i^arded,  is  proved 
by  such  an  ahuMilance  of  autliorities,  that  the  bare  cita- 
tion  of  them  will  fully  establish  the  position  that  the 
omission  of  this  clause  or  the  addition  of  it,  or  the  words 
of  it,  can  ha^c  no  influence  whatever  upon  the  writing  (^10) 
itself.  Some  of  them  are  the  following:  Co.  LitL  7,  a* 
Salk.  714.  2  Rep.  5.  The  deed  is  good,  though  this 
clause  be  omitted.  2  JSlds.  QQ^^  pL  7,  who  cites  Moor  3. 
It  is  not  a  conciusiori  of  the  deed  :  for  that  which  is  writ- 
ten after  it,  is  as  much  part  of  the  deed,  as  that  which  is 
writTrn  before.  AUo  2  J\*cts»  S^h  pL  13,  who  cites  5 
JIuLstrode  300.  *•  lu  witmsK  thereof,  I  have  hereunto, 
set  my  hand  :'*  the  dred  is  (^ood,  if  there  be  a  seal,  though 
the  clause  do  not  mention  the  seal.  Cunning.  IHcLrerbo 
Dee<ls,  cites  Hetly  75,  r^nd  by  the  like  reason,  if  it  men- 
tion hand  and  seal,  still  it  can  operate  nothing.  2  8tr» 
814,  815.  L.  Say.  I54l.  Fu  the  seal  is  not  establish- 
ed by  the  wonls  of  the  waiting,  but  e  converso;  the  words 
contained  in  th^*.  writing  are  prov,cJk  to  be  (he  words  of 


240  UAYWOOD^S   REPORTS, 

Apr.  1795.  the  party  by  his  seal.  Ard.  if  t»te  worda  contained  Hi 
this  riauw*  were  allowed  t«>  )ir»)ve  any  thing,  the  fiarty  t* 
bt*  benefited  b\  the  doed  would  have  nnthititi;  to  do  but  to 
innert  thi*«  rlauHP,  *•  In  wifncas  whereiif  I  have  KPalcd  and 
delivei'<»d,**  and  the  evitlcnre  of  the  deed  would  be  com- 
plete. Su|i|iose  in  Ihe  present  clause  thai  the  word  seal 
had  iio(  b^en  in  the  rlause,  and  yet  the  seal  fthould  ap- 
pear, with  the  Moid  ««eal  \^ithin  it,  in  the  handwriting  of 
the  obligor,  as  wu»  tiie  fart  here :  would  it  not  be  a  harsh 
deteiinination  to  say  it  was^not  his  seal  ?  Yet  we  know 
such  cases  often  occur. 

K  It  may  be  objected,  that  if  the  words  coittained  in 
this  rlause  are  not  suBered  to  ha\e  any  weight,  then  the 
holder  of  a  promissory  note  might  add  a  seal  to'the  name 
of  the  party ;  and  by  that  means  avoid  tJie  act  of  limita- 
.  tions,  and  also,  circumscribe  tho  party  in  point  of  evi- 
dence. To  this,  the  ansv^er  is,  that  the  rules  of  evidence 
were  entablished  long  before  the  statute  of  limitations^ 
and  that  act  dirl  tiot  intend  to  alter  them. 

2.  That  the  law  has  guarded  against  such  attempt  by 
making  the  Mriting  totally  \oid,  if  it  should  be  attempt- 
ed ;  Hud  also  subjected  the  party  to  very  severe  punish- 
ment for  the  attempt. 

S.  If  tht're  are  wttnesses,  tlicy  may  be  produced  to  say 
what  they  know  f»f  the  seal. 

4.^  If  ihrre  :;tv  no  witnesses,  the  circumstances  to  prove 
a  delivei'v,  mu}  throw  some  iighf  upon  tlie  seal  itself. 

5.    Vkv  law  will  not  presume  such  turpitude  in  any  man. 
The  possibility  of  hi>  c  iiumitting  such  an  offence  will  not 
vitiate  tue  act,  as  if  he  h^d  artuall)  committed  it ;  and  in 
this  case,  as  in  all  ottier«,  the  Injured  party  should  prove 
the  injur}  done  hiin.     Agaiti,  if  the  instrument  shouhl  be 
(211)   held  invalid,  htcnuse  possibly,  the  seal  might  Jtave  been 
affixed  after  the  execution  of  it,  then  more  good  deeds 
would  ho  destroyed  upon  Muspici«m,  than  fi*auds  prevent* 
ed  by  it     For  few  men  will  attempt  a  fraud  of  tiiis  kind^ 
under  the  multiplipd  h  iZard  of  receiving  infamous  corpo- 
ral punishm«'u%  .mtl  being  fircver  dt^graded  from  their 
rank  in  soci^  ty,  and  the  total  loss  of  the  thing  secured  by 
the  deed,  'specially  if  it  bt*  of  great  value.     Experience 
shows  toat  men,  not  well  knowing  the  tecjlinical  distinc- 
tion betweeii  a  seal  and  ttii*ir  signature,  say,  witness  their 
hands,  and  put  their  seals  also,  fkud  e  conversOf  declare  in 
this  clause  that  they  have  put  their  hands  and  seals. 


HATWOOD's  pj^POBTS*  '  .  341 

f 

1  / 

where  they  have  subscribed  their  names  only.    Here»  as  Apr.1795. 
in  all  other  cases,  the  law  chus<*s  tlie  least  of  two  evils.  ^-^^^''"^^ 
Once  more,  tlie  subscribing  witness  to  a  bond  may  have 
subscribed,  being  about  to  depart  Tor  a  foreign  country^ 
when  in  fact,  the  deed  may  not  have  been  executed^  but  _ 
Ibis  possibility  will  not  cause  a  rejection  ^>f  Huch  testi- 
many,  nor  shall  the  seal  bo  rejected  because  not  mention*, 
ed  in  the  clause,  for  sucli  possibility  as  is  in  ihe  objection. 

But  it  may  happen  in  tbe  case  of  an  unattested  bond, 
that  there  n^ay  not  be  sufficient  evidence  by  circumsfances 
to  prove  the  delivery  ;  and  this  brings  us  t»  another 
question  referred  to  the  court  in  tiiis  s|K'cial  case,  which 
although  it  is  not  necessary  to  be  considei*ed  in  order  to 
the  determination  of  the  case,  which  is  an  <«ction  ofdebty 
and  depends  entirely  upon  the  question,  whether  tdis  be 
the  deed  (if  the  party  or  not  f  Yet,  as  ir  has  been  refer- 
red to  the  court,  I  suppose,  fur  the  purposeof  hH\ing  the 
law  settled  upon  this  point  also,  1  w  ill  make  a  tew  rc« 
marks  on  it.  ^ 

The  question  is,  whether  an  action  cm  the  case  lies  up* 
on  such  an  instrument,  when  it  cannot  be  proved  as  a 
deed. 

As  to  this,  thci-e  is  one  nile  certain,  that  no  .sealed  in- 
strument can  be  given  in  evidence  to  support  an  action 
on  the  case.  QUb,  Law  Evid.  100.  Cro.  Jac  50  ,  508,  * 
The  law  has  given  a  remedy  of  another  sort  upon  those 
sealed  instruments.  An  action  on  the  case,  dejiends  up- 
on parol  evidence  or  writing  only.  Therefore  the  action 
on  the  case  must  necessarily  be  destroyed,  when  the  evi- 
dence to  support  it  is  destroyed  by  extinguishment ;  and 
all  parol  contracts  and  agreements  are  held  to  be  extin- 
guished when  they  become  clothed  in  a  contract  of  great- 
er solemnity,  or  evidenced  by  a  sealed  instrument ;  as 
these  scaled  instruments  are  themselves  extinguished,  so 
that  no  action  can  be  supported  upon  them  between  the  ^^^^^ 
same  parties,  when  they  have  passed  in  rem  jwUcaiam^ 
and  have  become  matter  of  record.  All  this  depends  up- 
on  the  rule  of  law  already  mentioned,  that  the  best  evi- 
dence shal)  be  required.  Thus,  a  bond  shall  not  be  evi- 
dence when  there  is  a  record  of  the  same  matter,  nor  pa- 
rol evidence  when  there  is  a  sealed  instrument.  This 
role  of  law  is  not  to  be  denied  ;  and  then  the  whole  ques- 
tion  is  reduced  to  this—wh'-ther  when  a  seal  appear,  the 
party  who  produces  tho  writing  to  which  it  ^is^afflred, 
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Apr.ir94  aIiaII  be  permitted  to  say  it  was  not  nffixed  to  the  wrf* 

^•^^^^"^^  tinpf  originally  ?  If  has  beeij  for  a  )onj?  time  «  standtti|f 
rule  of  l^w,  framed  first  indoed,  for  the  protection  of 
deeds  the  only  \%ritfen  iostrumeritA  then  in  une,  for  nn- 
sealed  inBtrumc'ntH  are  but  of  modem  date.  S  Term  dSO, 
but  in  policy  extended  to  every  writtep-CoiitraiCttthAttbe 
least  Btteratioii  in  any  material  part,  shall  render  tb^ 
whole  totally  >oid  ;  and  e\en,  an  immaterial  alteration, 
made  b>  thv  holder  of  tt>e  instrument,  shall  make  it  void 
also*  11  Rep  27.  A  bill  <if  exchange,  payab^^  three 
months  fr<»ni  the  26th  ofNo^'ember,  vvas  held  to  be  totally 
void ;  it  bein.j;  ffiiind  by  the  jury  that  the  top  ^if  the  figure 
6  wa<>  blotted  out,  while  in  passension  of  the  holder,  so 
as  to  make  ir  ftp)>ear  to  be  the  20th  instead  of  the  ^eSth, 
and  by  thttt  means  to'accelerate  the  payment ;  though  in 
fact  no  »uch  acceleration  of  payment  had  been  attempted. 
«  3  Ttrm  Rep.  320.  Now  then  to  apiily  these  rule«  to  the 
case  in  hand,  if  the  seal  was  not  affixed  to  the  instrument 
at  th*:  time  of  its  execution,  and  tlie  addition  of  the  seal 
afterwards  be  an  immaterial  alteration  only  ;  then  the  in- 
strument being  in  po5)sessi(»n  of  the  holder  or  obligee,  tho 
prchumptiori  will  be  that  it  was  added  by  him,  and  will 
turn  it  upon  him  to  prove  how  it  came  there,  like  the  case 
where  the  seal  was  torn  offby  a  child — this  raised  a  pre- 
^sumption  of  the  deed  being  cancelled,  and  turned  it  opon 
the  PlaintiBTto  show  how  the  seal  came  to  be  torn  from 
th^  writing.  Cro.  Eli%,  120.  Palm.  403.  Latch  226. 
In  the  case  of  the  bill  of  exchange.  Lord  Kenyon^  speak- 
ing of  the  blot  which  made  the  alteration,  said,  if  it  had 
been  d<nie  by  accident,  that  sliould  have  been  found  to 
excuse  the  party.  He  thought  the  alteration  having  been 
made  after  the  instrument  came  to  the  possession  of  the 
payee,  raised  so  strong  a  presumption  of  his  guilt,  that 
in  point  of  law,  the  instrument  should  be  deemed  void, 

,  unless  he  could  show  the  blot  happened   without  his  pri- 

vity :    and  so  I  arn  induced  to  think  in  the  present  case, 
that  if  the  addition  can  be  considered  as  an  immaterial  ad- 

(213)  dition  only,  yet  to  make  men  careful  to  preserve  their 
written  instruments  Tree  from  alteration  or  addition,  it  is 
good  policy  in  law  to  suppose  the  alteration  or  addition 
made  by  the  holder  or  obligee  himself;  therefore  the  mo- 
ment he  shows  a  sealed  instrument,  atid  Hays  the  seal  was 
not  originally  affixed  to  the  writing,  the  whole  instrn* 
ment  must  be  deemed  void,  unless  he  can  show  that   the 


<  »  '       - 

seal  was  affixed  to  it  \vi(hour  aoy  privity  of  his.    I|ut  I  Apc.ir95. 
take  itf  the  addition  of  a  seal  is  n<»t  an  in[iinai**ii*I^alt<'f-  '^^'^''^^«' 
ationoiily.     It  avoids' the  act  of  liuiitatioiis — it  exchides 
the  giving  of^parul  testimony  to  (xpluin  or  contnil  the 
writing;  in  any  shape-— it  makes  the*  party  Jiable  t(»  ana-   , 
jther  kind  of  aetion  than  that  lie  at  iirsi  stipulated — it  de« 
-pjives  htm  of  that  latitude  of  evidence  he  might  have  had 
in  the  action  on  the  case  ;   and  before  the  act  for  the 
amendment  of  the  law,  would  leave  hiifi,  in  the  case  of  at 
singte  bill  as  this  is,  no  method  of  discharjs^ing  himself^ 
but  by  avrefease  or  acquittance  under  seal.     In   every 
point  of  view  therefore,  the  addition  of  the  seal  is  a  most; ' 
material  alteration ;  and  if  it  be  material,  then  no  mat- 
ter how  it  happened,  drby  whom  the  alteration  was  made, 
the  whol^  instrument  is  totally  void,  and  no  action  what- 
ever can  be  supported  upon  it,  no^more  than  if  the  seal 
had  been  torn  ottt^  make  way  for  proof  of  the  writing 
as  a  simple  conti*art     The  law  requires  that  the  con- 
tract shall  remain  unaltered — that  the  party  may  not  be 
subjected  in  any  other  shape  or  manner  than  that  which 
be  has  consented  to.     Besides,  if  when  the  signature  of 
the  party  is  proved,  that  stands  as  presumptive  evidence 
of  his' seal;  then  an  unattt'sted  instrument  being  produ-^ 
cedy  and  the  handwriting  of  the  party  proved,  the  prc« 
aumptinn  instantly  arises  and  will  stand  for  truth,  until 
the  party  Plaintiff  shall  overturn  it  by  evidence,  account- 
ing for  the  affixing  of  the  seal,  and  that  it  was  done  with-  \ 
out  the  knowledge  of  the  Plaintiff,  or  any  criminal  intent 
in  him— and  so  quacunque  via  data^  the  seal  appearing,  it 
must  be  accounted  for,  to  say  the  least,  by  the  Plaintiff 
himself-— and  therefore  I  am  of  opinion,  upon  the  last  point 
reserved  in  this  special  case,  that  debt  is  the  proper  ac« 
lion  to  be  brought  upon  such  an  instrument  as  is  therein 
stated ;  and  that  the  action  on  the  case  can,  in  no  in- 
stance, nor  in  any  ptissible  case  whatever,  be  supported 
opon  it — and  this  opinion  receives  credit  from  tlie  argu* 
ment  of  Justice  Heathf  in  the  case  of  Oihson  ^  Johnstaik 
V.  Minor  6f  Fostetf  reported  in  II,  BU  Repi  622,   where^ 
arpiendOf  he  lays  it  down  as  clear  law,  that  if  the  delive- 
ry 4)fabond  cannot  be  proved,' it  cannot  be  concluded    (214) 
that  it  may  be  given  in  evidence  as  a  note  should — be- 
cause the  creditor  having  taken  his  security  in  a  deter- 
mined  form,  he  cannot  at  his  pleasure  alter  it  against  the 
stipulation  of  the  debtor ;  and  yet  says  he^  the  obligation 
inciodes  a  promise  to  pay  money. 


\ 
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Ap^l795.     9adge  Macat  was  of  opinion  the  instrDment  mmt  be 
'  declared  upon  zA  a  sealed  instrmnent., 

J ud,s;c  WiLXiAMB  was  of  opinion  that  the  instrnment 
could  not  be  proved  an  a  sealed  instcument*  for  want  of 
attestation  ;  and  therefore  ought  to  be  declared  upon  as 
^a  writing:  only. 

Jud^e  AsHB  seemed  to  dissent  from  the  opinion  of 
Judge  Mac  AT  ;  but  concluded  that  there  should  be  jnd^;- 
ment  for  the  PlaihtiflT. 

NoTs  —The  law  of  tbi?  case  is  now  so  well  established,  and  it  Is  so 
common  for  an  unattested  hond  for  the  payment  of  money  to  be  de- 
clared on  as  .1  (i»'«fed  instrument,  and  proof  of  the  obligor's  handwri- 
ting to  be  admitted,  not  only  as  evidence  of  the  seal,  but  also,  coup- 
led vith  t^e  Plaintiffs  possession,  as  evidence  of  the  delivery,  that 
we  are  surprised  it  sfiould  ever  have  oceri  held  otherwise.  The  case 
of  ClemenU  U  Co.  v.  Etuon  &  Wright,  ante  IBt  and  the  division  of 
the  court  upon  the  qiK-stion  in  this  case,  show  that  »  contrary  opini- 
on did  once  prevail.  But,  the  very  able  exposition  of  the  law  upon 
the  subject  by  Judge  II  at  wood,  in  this  case,  exppses  at  once  the  er- 
roneous grounds  upon  which  th.tt  opinion  w.«s  formed,  and  establish- 
es the  true  position  beyond  the  reacli  of  doubt  or  controversy. 

Strong  V.  Spear. 

An  indorser  may  sustain  an  action  in  his  own  name,  the  poflsetsion  of 
the  note  being  prima  facie  evidence  of  payment  to  the  indorsee. 

Debty  ani  nan  est  factum  pleaded:  U|ion  the  trial  the 
bond  was  produred,  and  it  whs  endorS(*d  with  an  assign- 
ment to  a  Mr»  McKafi — wlierpupon  it  wa^  objected  by  the 
Bf'fendant's  counsel,  that  the  interest  of  tliis  bond  being 
In  McKay*  the  present  action  by  the^  original  obligee 
conlft  not  be  supported  ;  such  assignment  by  1T86,  c  4^ 
Tests  the  whole  property  of  the  bond  in  the  assignee* 

Fer  curiam^  this  case  is  like  that  of  Smih  and  St.  LaW" 
repce  lately  derided  at  Hillsborough  ;  the  bond  bning  ia 
the  pfMisession  of  the  endorser,  is  evidence  prima  fadef 
.that  he  has  paid  the  endorsee  for  it.  Endorsers  t'i*equently 
bring  suit  upon  bills  endorsed  by  them,  when  the  en- 
dorsee is  refused  pa>ment»  or  cannot  obtain  it  and  re- 
turns the  biilt  receiving  payment  of  the  endorser  himself. 
The  case  in  Show*  164,  of  Dickens  \.  Harriott*  is  ^ery 
similar  to  the  present — there  a  bill  v^as  drawn  upon  a 
person  in  Dublin,  the  payee  endoraed  to  DickenSf  and' he 
toanother»  who  demanded  paymentf  and  protested  for 
nou  payment — Dideens  then  sued,  ami  it  was  amongst 
ether  things  objected,  that  tiie  interest  was  vested  in  the 
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hmi  esdoraee,  as  appeared  by  the  endoraement-^^^tllen  Apr.l795. 
mefdiants  v>ere  exainineil,  wh<»  said,  whenever  the   bill  '^^''^'^^^ 
YfA^  returned  into  the '^lo.osession  of  the  last  eadorser,  he 
BiiM;ht  maintain  an  action.     The  roiirf  recited  thin  ease 
upon  memory  only^  the  bonk   not   beliij|i^  in   court*— «nd 
judf^ment  in  the  present  case  was  given  to  the  PlaintUT* 

.NoTB.^-Some  of  the  Sar  seentefl  dissatisfied  with  this  decision,  as 
they  were  with  that  of  Smith  and  St.  Lawrencez\  Hillsborough.  The 
case  cited  from  Shower,  says,  above  t\venly  m*  rchants  were  oxafnined, 
mnd  iiifi«*ined  that  tht  PlaMtifT'had  a  right  to  the  action,  although  he 
had  endotsed  to  Z>.  the  bill  being  returned  into  his  possession;  but 
ihen  the  endorsement  in  that  case  wa?,  pay  to  D.  value  on  my  ac-  fSl5^ 
count:  perhaps  this  made  2).  onl>  his  servant  or  agent^  in  the  same    .  '' 

nianner  as  if  it  had  been  pny  to  /?.  for  my  use.  See  2  Burr,  1227.^ 
^oug".  117,  639.  The  ca^(  t}i  Smith  and  Si.  Ixiivrence  was  founded 
upon  tt>e  case  in  Sir.  1103.  Whore  the  ccurt  permitted  the  Plaintiff 
to  strike  out  the  endorsement.+vut  «hat  was  a  blank  endorsemont  only. 
It  was  also  founded  in  part  upon  1  Lui.  885,  where  the  second  en- 
dorser supported  an  action  though  iht  re  were  two  suhst  quent  en- 
dorsements to  his  own  ttppearing  on  the  bill ;  but  there  he  stated  in 
his  declaration,  that  the  last  endorst^e  not  being  able  to  procure  pay-- 
ment  from  the  accejitor,  he  the- PlaintiflT,  who  was  the  second  en-  .  * 
dorser,  paid  it  to  the  last  indorsee,  and  became  again  entitled  to  the 
bill.  The  payment  was  RCtii.Jly  alledged  aiul  not  denied.  And  in 
Clttxton  apd  Smtth,  3  Mo*  86.  2  Shew  441,  494,  the  payment  seems 
to  be  relied  on,  as  that  which  entltlo'l  the  endorser  to  the  action. 
JRdiL  75.  Also  the  case  in  X.  Jiaif.  742,  743,  v^htfre  the  last  endorsee 
sued  the  secoitd  endorser,  and  recovered  ;  whereupon  th^  second 
endorser  Mied  the  acceptor,  an'i  uoon  (he  trial  prudnced  the  bill  and 
the  protest ;  but  because  he  produced  no  receipt  for  the  money  from 
the  last  endorsee  he  was  nonsuited,  and  all  the  court  concurred— 4 hat 
there  must  be  payment  to  revest  the  property  of  the  note,  strength* 
erts  the  opinion  that  payment  is  necessary.  The  tiecessity  of  a  pay- 
ment to  revest  the  property  of  the  note  in  the  endorser,  must  be  ad- 
mitted ;  ind  is  not  denied  in  the  ch»'»  of  Slronff  «nd  Spear,  Smith  find 
St.  Latpr^icef  and  Dook  and  CasiutU — the  only  p<int  of  drfTerence  be« 
tween  thtsc  cades,  and  those  decided  in  the  books,  is  this,  that  the 
l>ook8  require  actual  proof  of  payment  liy  a  receipt,  or  at  least  viva 
woee  ptoof.  Th^se  catirs  allow  the  posst-ssion  of  the  endorser  to  be 
presumptive  evidenc  of  payment — as  the  payee  or  endorsee  of  aljill 
IS  never  obliged  to  part  with  it  until  he  has  received  payment  from 
the  endorser,  which  is  a  circumstance  ^  hich  renders  the  presump- 
tion very  strong.     Xidd  88.     BeawtM.  461. 

NoTS.—  Vide  note  to  Dook  v.  Caswell,  ante  18. 

Adams  v.  Spear. 

Debt,  and  non  est  factum  pleaded :  the  bond  was  pro- 
duced on  the  trial,  and  appeared  to  be  a  bond  in  the  penal 
sum  t»f  nix  hundred  and  twenty -five  pounds,  with  condi- 
tion to  pay  one  half  of  that  sum.  The  writ  was  for  the 
sum  mentioned  in  the  romlition,  and  of  course  the  decla*- 
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^P^^^-  ration  was  sopposnl  >to  be  far  the'  same  smn.  Et  per  ' 
.  eurtam,  the  rondition  ;  ii.>  part  of  t'.e  oblieation,  it  is  in- 
aerted  for  fh»-  benefit  of  the  oblij^cr,  to  exempt  bim  fnim 
the  imyincnt  of  the  |teiialty  if  ho  chuses  to  cotnnly  there- 
with ;  but  he  has  his  option  not  to  perform  the  roiiditioiu 
and  to  forfeit  the  bond  if  h.-  is  so  disi^s.  d-con^enuentlr 
the  |)ond  produced,  which  is  f»r  six  hundred  and  twentv- 
five  poinids,  does  not  agree  with  the  bond  set  forth  in 
the  declaration-biit  a«  it  has  been  a  prartice  a«JS 
upon  by  the  bar,  to  suffer  «n  alteration  in  the  writ  when 
issued  by  the  Clerk  as  this  «a«,  where  he  has  coromTt.3 
a  mistake,  we  will  ,.ow  recommend  to  the  oppoaiTe  ,1S 
,' torney  to  consent  to  tlie  alteration.  HoweJ  he  would 
not  consent  to  the  alteiation  at  present,  but  "IZdit 
should  be  made  at  any  time  after' this  daVAhlwaJ 
byconsent  a  juror  was  withdrawn.  *^ 

(816)      Survivi-ns  Partners  of  Auley-MrNaughtoi.  and  Co.  v. 

William  Norris,  Surviving  Partner,  &c. 

Assampsit.for  g.MMls.  wares  and  merchandize  sold  and 

Se2??'a„d^;"e7'  '"*"?  «»d. «'»•«'«  of  Jlmitatio;, 
S!  In?  \r^}-  P"'«"'P«' 1«'«'«»""'  of  la*  W.W,  whethM- 
the  act  of  limitafi,ms  runs  from  the  date  of  each  artich 
m  Hie  account,  or  f,H,m  the  date  of  the  last  article  only. 

'.-«  i^^  "f^'"'  *•■  """^  '■""''  f**""  the  date  of  the  last 
articl.  in  -he  a.count  only,  where  the  account  has  hew 
running  on  from  its  fi.-st  commencemeut :  but  whew,  It 

.    ,  ?i:'i„t1?L.Xlt*^*  '"""'  -^-^*"«'>»  ^^^ 

l^rno^eTrf"^"'  '*^''  •**»'"•  2  Ba,.  394.    2  *»»4 

'       Adminisfrators  Of  Hostler  Assignee.  T.  Pattersonand 
others.  Sureties  of  Mclver,  late  Sheriff. 

levTed'm.u^lif.'lf''  "^"'■"'^  *"  *"  '"^"'ion.  that  be  had 
levied  in.uMes  thereupon  to  tite  amount  of  £157,  ga  4d. 

•nd  „o«  ,be  qoestion  was  h««  judgment  sl^uld  be^;iin 

—whetl.tr  for  the  penalty  of  the  Sheriff's  bond    to  2      ^ 

4l,«:bar«ed  by  the  payment  of  tlie*157, 1'^SZk^S, 
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or  fiiiiiply  for  that  sum  not  r^p^arfUtig*  the  penalty  j  ftntl  Apr.1795. 
at  length  it  was  entered  up  i\*v  £1679  8s,  4d, — oneofthe 
Jodges^agrrein)^  thereto,  reluctanter^     See  17779  c*  8,  s.  S* 

NoTF. — ^The  practice  now  is  to  enter  up  jiK  gment  for  the  penalty 
of  the  bond,  to  be  discharged  by  the  payment  uf  the  real  damages  as> 
sessed  by  the  jury. 


-V.  Administrators  of  Richard  Kenon. 


The  objection  that  a  joint  obligor  is  not  sued,  must  be  made  by  plea  / 

In  abatement  at  t?ie  proper  time  :  it  cannot  be  made  at  (he'triul  of 
the  cause.  Such  a  plea  cannot  be  made  at  all  since  the  act  of  1789^ 
Jiev.  c.  314,  a  4.        ' 

Debt,  non  estfachim^  paymrnt  and  set  ufT pleaded ;  and 
upon  the  prnductioti  of  the  bond,  it  was  objected  that  the 
other  obligor  named  in  the  bond,  ip  alive  and  not  sued. 
Fer  ewriamn  the  Defend  nt  ought  to  have  pleaded  that  in 
abatement,  if  he  snpimsed  it  would  have  been  of  any  ad- 
Tan  tage  to  tiim  ;  for  by  pleading  over  to  the  actk«»n,  he 
has  admitted  himself  to  be  a  lawful  Defendant  Where- 
ever  a  plea  is  pleaded,  wliich  according  to  the  order  of 
pleadihg,  is  subsequent  to  another  which  might  have  been 
of  advantage  had  ir  been  pleade<l  at  the  (Proper  time,  he 
thereby  waives  tlie  matter  that  was  proper  to  be  exhibi- 
ted in  that  former  plea,  otherwise,  there  would  he  the 
greatest  confusion  in  triai;^  at  law.  The  Plainriff  would 
constantly  be  tiirucd  round  upon  objections  lie  did  not  ex- 
pect, and  of  course  not  prepared  to  combat.  It  would 
also  be  productive  of  a  gnat  waste  of  tim«',  were  ihe 
Ctmrt  and  jury  to  take  up  every  objection  v\hich  might  be 
made  tiirotigh  every  stage  of  the  proceeding,  and  endea-* 
vol*  to  ascertain  its  reality — the  rules  of  pleading  have  (817) 
been  formed  with  great  wisdom,  and  v\ith  a  view  to  the 
prevention  of  these  mischiffsv  and  if  observed  thr  parties  ^ 
will  never  suSer  injustice,  at  the  same  time  that  the 
weight  of  the  v\hol(5  cause  will  be  reduri-d  to  one  or  two 
points,  of  which  botli  parties  are  apprized  by  the  plead- 
ings. This  f)l)jertion  therefore  cannoi  be  taken  upon 
these  issues.  Giih^  Law  EvUL  168.  Co.  Lift.  283  (i«— - 
1  Rep^  119.  AImi,  this  objertion  is  not  good  for  another 
i-eason.  1789.  c.  579  directs  thnt  in  all  caMesofjoint  ob- 
Ifgations  or  assumpiious  of  co-partners  or  others,  enter- 
ed into  after  the  pa-^sing  of  that  act,  might  be  sued  upon 
in  the  same  manner  as  if  they  were  joint  and  several,  and 
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AprJ795.  tbisiis  a  joint  oblifi^tion  entered  into  after  the  passing  or 
that  act.    The  Plaintiff  had  a  verdict  and  jndgment 

NoTB.  Upon  the  first  point  see^l  Sounds  391,  notes.  At  to  the 
other  point  see  note  to  Brown,  CampbeU  U  Co.  v.  CUtrM  IS  Crta^^ 
Jdm'rt*  ante  107. 

John  Winslow  v.  Lewis  Bloom. 

In  an  action  of  covenant  for  a  certain  sum  in  siWer  or  Spanish  milled 
dollars*  thejury  are  at  liberty  to  give  the  real  value  in  our  currency 
as  damages,  notwithstandini^  the  act  oi^l763,  Mev,  e.  187- 

Covenant — ^and  covenants  performed  pleaded.  The 
covenant  was  for  the  payment  of  four  hundred  and  fifty- 
two  dollars  (silver  or  Spanish  milled)  on  or  before  the 
first  of  Aprii9il794.  Evidence  was  offered  of  the  valae 
of  these  dollars,  when  exchanged  into  current  money  oC 
this  State.  This  was  strongly  objected  to,  on  the  otlier 
side,  who  insisted  that  the  value  of  Spanish  dollars  was 
already  settled  by  1783.  c  4,  s.  2.  Per  ctiriom,  the  evi- 
t  dence  In  proper,  and  ought  to  be  received.  This 
is  an  action  of  covenant — the  jury  are  at  liberty  to  give 
such  damages  as  will  do  complete  justice  between  the 
parties. 

Nova.<~The  act  of  1783  declares  at  what  rate  the  foreign  coins 
tliere  mentioned,  shall  be  estimated  in  our  currency — a  currency  at 
that  time  only  i  magi*. ary  ;  we  had  no  circulating  medium  of  any  kind; 
since  thut  tmie  a  ptiper  money  hath  been  emitt^,  which  also  refer* 
as  to  its  value  to  this  imagniHry  carrency»  the  value  of  which  is  fixed, 
but  only  ascerttiinable  by  a  comparison  with  the  coined  money  of  othc; 
nations.     Our  bills  of  credit,  when  issued,  w^re  intended  lo  be  apoi- 
fect  representation  of  the  vilue  of  this  imaguied  currency  ;  that  is  to 
say,  eight  hhillings  of  these  bills  wus  intended  to  represent  eight 
shillings  of  our  currency,  which  by  law   was  eq>ial  to  one   Spanislk 
dollar  ;  but  these  bill»  of  credit,  contrary  to  the  expectation  of  the 
Legislature,  deprectuteti  immediately,  and  failed  to  answer  the  pui"*- 
pose  expected  from  them— eight  shillings  of  these  bills  did  not  in  fact 
*       represent  eight  siiillings  of  our  currency.     The   Legislature  however 
built  upon  the  expectation,  that  thest  bills  of  credit  would  completely 
represent  the  same  %um  in  our  currency  as  they  were  issued  for,  and 
in  that  belief  directed  it  to  bt.  a  tender  in  payment  of  debts — ^tbustar 
the  law  is  puMtive,  and  must  he  obeyed  ;  and  therefore  if  on  tt^e  day 
of  puyraenty  the  obligor  or  debtor  will  tender,  twenty  shillings  for 
instance  of  these  bills,  in  discharge  o>'  a  real  debt  u^  twenty  ahdlioi^ 
in  the  cunenc>  of  North-( Carolina,  or  two  and  a  half  dollars,  the  cretli- 
'   Cor  must  eitli'  r  receive  it,  if  the  tender  be  made  with  all  proper  cir* 
^        .     cumatances,  or  forego  Ins  interests  and  Costs.     Ttiis  is  an   iiijus»tice 
^218  j    whtcii  results  from  the  positive  directions  of  the  act,  though  it  was 
not  foreseen  at  the  time  when  the  act  passed— but  there  is  no  part  ot 
the  act  that  says  the  court  in  giving  judgment  may  not  t|ike  notice 
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of  the  depreciation,  »nd  that  the  judgment  is  to  be  disebarged  in  a  Apr,  1799. 
currency  degraded  below  its  intended  va1ue-»-neither  is  tnere  any 
law  which  says,  the  courv  tthall  not  increase  the  quantum  of  this  de- 
graded currency  in  the  judgment  they  give,  till  it  becomes  ^qual  to 
that  value  which  is  represented  by  those  four  hundred  and  fifty-two 
dolUrs.  And  where  the  court  is  not  tied  down  by  the  express  and 
positive  directions  of  the  Leg^>«lature,  the  presumption  is»  that  the 
Legiilature  intended  ttiey  should  act  so  as  to  attain  the  real  ju«tice  of 
the  case  before  them.  The  true  meaning  of  the  act  was,  that  one 
Spanish  milled  doHar  should  not  [>e  deemed  to  be  of  greater  value 
than  eight  shillings  of  our  currency  as  esttmsted  wht^n  and  before  the 
act  passed  $  not  that  it  shall  be  equal  to  eight  shillings  tif  paper 
money  afterwards  to  be  issued,  an'i  which  would  depreciate  below  its 
inteadfed  vs]u<*.  The  many  disputes  that  have  arisen  relative  to  the 
paper  money  now  circulating,  seem  to  have  originated  from  part  of 
an  act  of  the  same  session,  declaring  twenty  shillings  of  this  money 
to  be  equal  to  two  and  an  half  Spanish*  dollars,  and  that  it  should  be 
a  tender  af^er  that  rate^^hence  it  hath  been  inferred,  that  a*«  tisentj 
•billings  of  this  money,  is  equal  to  two  am)  an  half  dollars,  and  these 
equul  to  twenty  sbilliiigs  of  the  currency  of  North-Carolina,  as  esti- 
mated at  and  before  the  sessbn  of  1783,  that  thert  fore  e^ich  of  them 
11  equal  to  the  ottic-r;  and  that  is  mathematically  true,  yet  if  two 
things  are  only  equal  to  a  third  in  some  nespect^  and  not  in  otiiers,  it 
eannot  be  affirmed  that  tiiey  are  ei^uftl  generally.  20s.  of  tlie  currency 
of  North  Carolina^  were  it  in  silver,  coined  by  auMiority,  wmild  be  a 
tender  in  discharge  of  a  debt  of  ^  &  }  Spanish  dollars,  and  as  a  biHof 
30s.  of  the  paper  money  now  circuL'tmg,  would  also  be  a  tender  in 
dJscharge  of  2  &  i  Spanish  dollarsr^t  tollow«.  thn^  aa  to  the  purpoaea 
of  a  tender  they  are  equal,  and  huve  equal  effects  and  consequences  | 
but  if  we  speak  of  value  as  applied  to  the  assessment  of  damages,  the 
case  is  far  otherwise.  One  Spanish  dollar  is  represet.tfd  by  10^  of 
cm  paper  money,  and  this  dollar  by  1783,  c.  4,  rt- presents  8s.  of  oar 
currency  sa  est)mated  at  and  before  that  session,  and  consequently 
was  what  was  referred  to  by  that  act ;  and  then  apply  the  rule  above- 
mentioned,  and  it  will  make  both  the  dollar  and  eight  shillings  of  our 
ourrency,  equal  to  ten  shUlingsofthe  papt*r  money :  and  thus  ^e  Uw  of 
X7^  hsf  no  influenco  upon  the  subject  of  assessing  d«mage>  by  a 
jury.  It  only  operates  in  the  case  expressly  pointed  oat  by  the  act» 
where  the  debtor  h.is  made  a  tender  i  and  then  la  only  opftrative 
where  the  tender  is  made  and  pleaded,  hUi  omnilnu  etmeurretuibfH 
ftkt  injurt  reguirufUut.  \%  therefore  the  court  and  j.ury  art-  not  tied 
down  by  the  act  to  any  positive  rule  with  respect  to  ttie  assessment 
of  damages^  they  should  alwiys  be  careful  that  the  creditor  shall  have  ao 
much  of  the  paper  mnnt-v  as  represents  tiie  real  value  nf  the  contract 
sued  upon.  Tl\is  answers  the  true  meaning  of  the  Legislature,  whieh 
in  former  instances  being  miaunderfetood^  hatb  exposed  them  to  the 
imputation  of  enticing  the  citizena  to  the  discharge  of  their  debts  with 
a  leas  value  than  they  engageci  to  pay  ;  than  which  nothing  waa 
more  untrue,  nor  any  imputation  more  onracriUd* 

Nen.— Ftitfe  ^onymtuf,  pogt  ZS4. 
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Parker  v.  Stephens. 

When  an  executor  omitt  to  plead  *'  no  atsets,'*  it  is  an  admiMion  of 
assess  which  he  can  never  afterwards  controvert:  and  in  such  case, 
the  proper  juil anient  is,  that  the  principal  sum  recovered  b«*  levied 
de  bonutetiataria  in  the  hands  of  the  executor,  and  the  costs  de  bonU 
propriiB .'  and  upon  the  return  of  the  Sheriff  that  there  are  no  f^orids 
of  the  deceased  in  the  frauds  of  the  executor,  then  a  mcu  fa.  issues 
to  the  execute r  to  shew  cause  why  the  execution  for  the  principal 
abould  not  be  levied  de  borne  propriia, 

^Videpott  The  Plaintiff  had  brought  an  action  against  the  Defen* 
Ml.  dantf  as  administrator  of  Charles  Steptunt^  deceased  :  to 
which  the  Defendant  ap|»eared  and  pleaded  the  general 
issue,  act  of  limitations,  a  former  recovery,  and  set  oHT. 
(1^19)  All  which  pleas  were  found  against  him»  and  damages 
assessed  to  ninety  pounds  four  MhillingSy  and  costs  to  six- 
pence :  and  there  was  a  judgment  against  him,  to  be  le- 
.  vied  de  bonis  testatoris  ;  njl.  fa.  issued,  and  the  Sheriff 
returned  then'upon,  tliat  there  was  not  any  property  of 
the  intestate's  to  be  found — ^and  upon  this  i*eturny  the 
Plaintiff  took  out  a  sd.  fa*  for  the  Defendant,  to  show 
cause  why  the  Plaintiff  should  not  have  judgment  to  be 
levied  de  bonis  pnipriis*  This  cause  now  came  on  to  be 
argued :  it  was  argued  on  the  part  of  the  DeFendanty 
that  this  sci^fa.  is  irregular  and  Improper,  for  that  the 
first  judgment  should  have  been  de  bonis  testatoris  su  tt 
si  non  de  bonis  propriiSf  and  (hat  not  being  so«  it  was  er- 
roneous ;  and  that  the  court  would  nut  now  help  the 
Plaintiff  in  this  hard  case,  where  the  attempt  is  to  subject 
the  Defendant's  goods  aierely  for  his  mispleading,  or  f«>r 
his  ignorance  of  the  rules  of  pleading,  wiien  perhaps  the 
fact  may  be,  that  he  iiath  not  any  oF  the  goods  of  the  in- 
testate in  his  possession  nor  ever  had. 

Per  curiam :  Vie  must  not  depart  from  the  settled  rules 
of  law  to  avoid  an  incmivenienre  in  a  particular  case.-— 
It  is  better  for  the  indiv!Hual  to  suffer  that  inconvenience, 
that*  that  the  public  should  suffer  a  gener.il  miscliief,  by 
having  the  rules  oflaw  rendered  arbitrary  and  uncertain. 
The  rule  oflaw  is  well  known,  that  an  omissioo  on  the 
part  of  the  executor  or  administrator,  to  plead  want  of 
^^  assets,  is  a  confession  of  them,  so  that  he  can  never  af- 

'v  terwards  be  permitted  to  say  he  had  no  assets  to  satisfy 

that  demand.    The  proper  judgment  in  such  case,  is«  to 
be  levied  debouis  testatoris;  for  the  law  will  not  prestune 
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.  there  are  no  assets  when  admitted  by  the  execatpr  that  ^P'*  ^''•^-  ^ 
there  arc,  until  it  shall  afipear  upon  the  return  of  the  of-  ^"^"^^^^^  '^ 
ficer.     €hdd.  1999  ^<^'  '^  and  8.     The  costs   of  the  first 
jttd^ent  are  to  be  levied  de  bonis  prvipriU^  because,  ha« 
ving  assets  of  the  deceased  in  his  hands,  lie  ought  there- 
with to  have  satisfied  the  debt,  and  not  have  incurred  the 
Costa  of  a  suit ;  which  as  the^^^  must  necessarily  be  paid  by     ^ 
some  one*  now  the  suit  has  been  commenced,  are  justly 
charged  upon  him  who  hath  occasioned  them,  and  not  on 
the  estate  of  the  intestate  :  and  therefore  in  such  case  the 
true  method  of  entering  the  judgment  is  this,  the  princi-  ^ 

pal  to  be  levied  de  baifm  tesiatoris^  and  the  costs  amount- 
ing to  so  much,  to  be  le\  ied  de  bonis  propriis-  And,  the 
joagment  to  have  execution  de  bants  propriis  foi*  the  priu- 
eipaly  is  always  a  subsequent  judgment,  founde<l  upon  the 
td*fa*  This  judgment  was  therefore. well  entered,  and 
this  scuja,  well  brought  upon  the  j^rn  (he  Sheriff  hath  K^y) 
made,  and  the  Plaintiff  must  have  jHlgment  arrording  to 
the  jd.  /o.^— And  he  had  judgment  accordingly.  Vide 
Office  Exec.  165  to  172. 

NoTs.— In  aeveral  eases  like  tlie  present,  after  the  return  of  a  nuAi 
hona  by  the  SberifT,  the  court  permitted  a  speeial  Ji.  fa.  fo  issue 
IMoifSr*'  ^^r$.  T.  White*t  Mm*r$,  pod  298.  Btumside  v  Oreenaide,  2 
Bay.  112.  AUton  ▼.  Barru^a  Ex*r»,  Ibid  125.)  but  the  ca^cr  of  //un- 
ter  w^  Mvntaf*8  Jidm'n.  N,  C  Term  Hep.  |22,  decides  tt  at  the  special 
JUfa»  is  imprpper,  and  that  a  eei.fou  or  debt  \of  9k  deooitaoU  is  the  only 
proper  course.    See  1  Sound.  219,  note  8.  T^tr*9  Lav  ofSx're,  4/^% 

James  Ritchie  v.  Duncan  McAuslin. 

Administration  granted  when  the  next  of  kin  are  out  of  the  country 
should  be  duranit  adeenUa  .*  if  otherwise  it  is  er»oneous.  The  next 
of  kin  in  another  country  may  appoint  a  person  to  take  the  admin* 
istration  beve.  The  court  should  not  grant  letters  to  a  person  not 
designated  in  the  act,  before  the  persons  designated  have  refused. 
The  Superior  Court  will  repeal  the  letters  when  Improperiy  granted, 
and  make  an  order  for  the  County  Court  to  grant  them  to  the  proper 
person.     Quere  whether  it  should  not  have  been  a  mandamut* 

Petition,  to  rescind  letters  of  administration,  granted 
by  the  County  Court  of  Cumberland  to  the  Defendant^ 
of  the  estate  and  effects  of  fSuley  JlfcJV*atfgAtofi,  deceased^ 
in  July  Terra,  1792.  The  next  of  kin  beyond  sea,  since 
that  time,  have  appointed  the  petitioner  to  apply  for  the 
administration  as  their  agent  and  trustee.  'He  exhibited 
this  petition  to  the  county  court,  wlio  refused  tu^rejieal 
the  former  letters ;  and  thereupon  the  petitioner  appeal- 
ed to  this  court    He  bad  a  similar  appointment  also  from 
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A|ir.  1795.  inUu  Ewin  McClaf^  trvntee  of  the  sequestrnted  estate  of 
^"^'^^^^  the  aurv iviiig. partners  eif«Mey  McMiughUm  Kai.  Co.  in 
Scotland. 

Fer  amamf  Adminifltratimi  when  granted*  if  the  next 
\  of  kin  are  infanta,  should  be  fxi*snted  iuranie  minoritate^ 

if  beyond  nea,  or  out  of  the  coantry,  durante  absentia  ; 
and  if  otherwise  granted,  it  is  erroneous.  Wher<f  the 
next  t»f  kin  renide  in  a  foreign  country,  and  cannot  per- 
sonally attend  to  take  the  administration  themselves^ 
they  may  appoint  a  person  in  whom  they  have  confidence 
to  take  it  for  them  ;  and  the  coort  ought  to  grant  the  ad* 
ministration  to  their  appointee.  The  court  have  not  ex- 
ecuted the  power  the  law  gives  them,  when  they  have 
granted  letters  to  a  {lerson  not  de^tignated  in  that  act,  be* 
fore  the  persons  designated  have  refused  :  hut  only  where 
they  have  granted  letters  to  the  proper  persons :  when 
the>  have  granted  ^||ters  to  improper  persons,  tliey  mnj 
-  repeal  them,  and  ou^t  to  do  so.  at  the  application  of  the 
persons  properly  entitled.  1  Cro.  469.  '3  JZcp.  18«»— 
The  consequence  is,  that  the  letters  in  the  present  case, 
having  been  improperly  granted  to  the  Defendant,  to  the 
prejudice  of  the  next  of  kin  In  Europe^  should  he  rapeal* 
ed,  and  granted  to  fheir  appointee,  H*  BL  Rep*  I5S.^«*> 
This  was  ordered  accordingly,  and  an  order  of  this  coort 
was  made  for  the  County  court  to  grant  letters  accord- 
ingly. 

^uasre^  if  it  should  not  have  been  a  mandamiM-- for  If 
they  refuse  to  comply  with  this  ordiT,  how  are  tliey  to  be 
brought  under  the  penalty  of  a  contempt  committed  to-* 
wards  this  court. 

The  court  further  said,   that  they  did  not  regard  the 

appointment  of  the  trustee  of  the  sequestrated  estate  of  the 

,         survivors,  because  the  survivors  were  entitled  to  all  the 

joint  stock  in  trade,  until  the  net  balance  was  ascertain- 

ed  ;  and  as  to  that,  the  power  of  the  administrator  coai- 

(9StV\    ^^^^^*  after  the  business  of  the  survivors  was  finished  ; 

^  ^  and  besides  the  administration  would  extend  to  such  of  the 
effects  of  the  dereaHed,  as  weie  not  a  part  of  the  j(*int 
stock,'  and  the  survivors  rould  have  nothing  to  do  with 
that,  and  the  trustee  stands  only  in  tlieir  place. 

I^OTL—Ffdc  CMA«y  v.   Webbp  1  Car.  Lauf.  Btp.  247.    S.  C.  Q 
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Inf;r«Ri  v.  Lanier. 

Where  »  person  concc'Tned  in  interest  is  ^tnted  in  the  btU  to  be  fno%*ed 
ftwty  and  not  since  heard  of  for  many  years,  so  that  he  cannot  be 
•enred  with  process,  that  shall  be  i  good  reason  as  between  third 
persons  for  not  making;  hini  a  party  ;  and  the  court  will  proceed  to 
a  bearinn^  not  withstanding.  When  the  court  feels  any  doubt  about 
deciding  upon  a  plea,  it  can  overrule  it,  and  softer  the  Defendant 
to  insist  upon  the  same  in  his  answer. 

This  was  a  petition  under  the  act  of  176S«  c  5,  s.  fiS» 
stating  that  the  petitioner  is  the  brother  u(  Peter  LewiSf 
deceased,  who  died  posse8<)ed  of  aneistate,  leaving  a  wife, 
who  had  Rioved  away  and  hnd  not  bee^  since  heard  of, 
so  as  to  be  served  with  proceSsS  :  tiiat  he  was  tt»e  only 
next  of  kin  of  the  deceased;  that  Lanier  had  prornred 
letters  of  administration  upon  the  |)erflofial  estate  of  the 
deceased,  and  had  possessed  himself  thet-eor,  and  would 
not  account  for  the  same,  and  deliver  it  or  his  share 
thereof  to  the  petitioner. 

There  was  a  demuiTcr  to  this  petition,  for  that  the 
wife  of  the  deceased  was  entitled  to  a  moieiy  of  the  per- 
sonal estate,  and  was  not  made  a  party  :  there  was  also 
a  plea  that  seven  years  hail  elapsed  sitice  the  death  of  the 
intestate,  whereby  the  chtirch  wardens  became  entitled 
under  the  act  of  171 5.  c  48,  s.  9. 

Per  curianif  after  hearing  the  argument,  as  to  tlie  first 
|loint,  when  a  person  concerned  in  interest,  is  stated  in 
the  bill  to  be  removed  to  a  forei,^n  country,  or  to  be 
moved  away  and  not  since  heard  of  after  many  years,  so 
that  he  cannot  be  stM'ved  with  process,  that  .stiall  be  a 
good  reason  as  between  third  persons  f<»r  not  making 
him  a  party,  and  the  court  will  proceed  to  a  heat*ing 
notwithstanding.  Here,  that  is  stated  in  the  petition  as 
a  reason  for  not  making  her  a  party.     2  Atk  510. 

As  to  the  other  matte^«  the  old  law  is  altiTcd  by  the 
act  of  1784.  c.  £3,  by  \»hich  all  the  estate  of  the  de- 
ceased, not  claimed,  is  to  be  deposited  in  the  tiTasnry, 
jaubject  to  the  claim  of  creditors,  anti  the  lawful  repre- 
sentative of  such  decedent.  However  as  seven  years  may 
have  expired  before  the  passing  of  this  latter  act,  in 
which  case  it  may  be  doubfed  whether  the  first  or  latter 
law  is  to  govern  this  rase-— let  the  demurrer  and  plea  be 
overruled,  and  the  Defendant  be  at  liberty  to  insi<ittipon 
the  limitation  of  time  in  his  answer. 
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State  r.- 


The  Court  canrot  order  the  Srate  to  pay  costs  as  a  condttiun  oi  g^-, 
'  ting  a  continuance,  nor  indeed,  it  seems,  in  any  case. 

There  ^ere  several  actions  of  detinue  that  had  been 
apiHiinted  to  be  tried  on  Hiis  day,  Friday,  the  SOth  of  A- 
(2^)  pril.  A  motion  was  made  on  behalf  of  the  State,  for  a 
continuance  of  them  all,  upon  tlie  ground  that  since  the 
commenrement  of  the  present  term,  and  never  beforCf  it 
had  been  dinco^ered  there  ua4  a  piece  of  testimony  ex- 
tremely material,  which  might  be  procured  by  the  next 
term— -and  upon  this  ground,  the  court  were  of  opinion 
the  cau«.es  should  be  continued — but  they  said,  if  it  were 
in  their  |iow(r  to  order  it,  the  State  should  pay  costs 
agreeably  to  the  act  of  1 779,  c  4,  s.  5. — Whereupon, 
Mr.  JHoore  insisted,  that  during  the  whole  of  this  term, 
where  the  pnrty  movir»g  for  a  continuance  had  been  gail- 
ty  of  any  the  least  neglect,  tliough  it  might  not  be  so 
great  as  to  overturn  his  excuse  for  not  being  ready,  the 
payment  of  the  costs  of  the  term  had  been  made  a  condi- 
tion of  his  obtaining  the  continuance,  and  there  could  be 
no  good  reason  why  the  State  should  receiie  moi*e  favor 
ar  indulgence  than  an  individual,  since  justice  was  the  on- 
ly object  of  the  court  If  it  \%as  just  to  compel  an  indi- 
vidtral  under  certain  circumstances. to  pay  costs,  it  was 
equally  just,  that  the  State,  under  the  same  or  the  like 
circum««tances,  should  also,  be  compelled  to  pay  costs  : 
and  as  fbr  the  doubt  of  the  court  that  they  could  noi  pass 
an  order  to  compel  the  State,  he  would  observe,  that  in 
the  case  t»f  the  State  v.  Tatonif  determined  at  Hillsbo- 
rough, on  the  last  circuit,  the  court  allowed  a  set-off  in 
favor  of  the  Defendant,  which  is  in  lieu  of  an  action 
against  the  State  ;  and  he  trusted  if  an  order  was  made, 
purporting  it  to  be  (he  opinion  of  the  court  that  the  State 
ought  to  pay  costs,  that  there  was  magnanimity  and  jus- 
tice enough  in  the  sovei^eign  legislative  body  of  thecoun* 
try,  to  do  voluntarily  what  justice  required. 

Per  Curianit  we  cannot  pass  any  effectual  order  or 
judgment  against  the  State — neither  is  there  any  in* 
stance  of  a  court  saying  to  a  sovereign  body,  they  ought 
to  d<i  thus  or  thus  :  for  us  to  pass  an  order  without  any 
precedent,  and  which  it  would  be  optional  in  them  upon 
whom  it  was  intended  to  operate,  either  to  comply  with 
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^r  not,  would  be  to  place  ourselves  in  a  ridiculons  point  of  Apr.  175^. 
view.     Wc  have  no  power  to  make  such  an  order.    Et  ^-^^^'^^^ 
per  one  of  the  Judj^s — I  was  Hurprized  ar  the  adjtidica- 
tinn  at  Hillsborough,  which  has  been  cited  at  the  bar, 
when  it  took  place.     I  arp^ned  that  cau-^e  on  the  part  of 
the  State,  and  I  could  i*Qiollect  no  case  like  it  that  I  ever 
had  read  or  heard  of.     I  have  thought  much  of  it  since, 
and  looked  much  into  the  authorities.     The  practice  of 
set-offs  is  founded  upon  a  sUtute,  and  were  it  not  for  that, 
a  8«t-oflr  ctmid  not  be   ailowabie ;  it  therefore  can  ex- 
tend no  further   than  ihe  true  spirit  of  the  act  will  ad-    rQatx\ 
nit — that  was  to  diminish  the  number  of  law  suits  and    v^^ 
cxpence  to  the  parties.     It  intended,  where  two  parties 
had  reciprocal  demands,  that  the   Defendant   instead   of 
suing,  might  plead  his  demand  of  equal  or  greater  value 
in  bar  ;  if  of  less  value,  might  set  it  oflTnpon  notice  given. 
By  this  means  he  had  justice  more  easily  done,  and  at 
much  less  expence  than  when  both  partlC'^  were  to  sue 
reciprucally.      Paynter  v.    Walker.     C.  B»  Easter  4.— 
Geo.  III.     Buller  179^     1   mis.  155.     Coxvp.  133,  135. 
It  follows  from  henre,  that  a  Defendtint  cannot  set  off, 
bat  in  a  case  where  he  might  sue  the  PlaintifTif  he  thoughl 
proper.     This  was  certainly  the  true  meaning  of  tlie  act 
of  1756,  c  4,  s.  r,  and  as  the  case  cited  w:«s  brought  w 
suddenly,  on  a  motion  on  the  part  t>f  the  State  for  judg- 
ment, and  determined  suddenly,  without  time  taken  to 
consider,  and  a<^it  was  agaiost  the  current  of  authori- 
ties, it  was  improper  perhaps  to  cito  it  as  a  precedent, 
before  it  should  be  corroborated  by  some  concurrent  de- 
cisiim,  or  by  some  case  adjudged  u|Nm  consideration.— 
One  of  the  reasons  given  for  the  decision  in   that  case 
was,  that  the  Defendant  could   not  sue  the  State ;  and 
ttiat  was  the  strongest  reason  that  could  be  offered,  to 
prove  he  should  he  allowed  to  set  off*  his  demand,    ^The 
circumstance  of  the  practice  of  set-off's  being  introduced 
by,  and  being  dependant  on  an  act  of  Assembly,  was  not 
at  all  attended  to.     But  the  practice  was  treated  aa  an 
equitable  practice  founded  onthe  common  law, or  in  reason 
and  propriety  only  :  besides,  it  dues  not  follow,  that  be- 
cause the  party  cannot  set  off*,  he  cannot  obtain  justice 
frorfi  the  pablic — the  Legislature  will  surely  have  mag- 
nantmity.and  justice  enough  to  pay  the  party  his  just 
demand,  upon  a  pioper  application.    The  case  cited 
therefore  is  to  be  tfoutited  of. 
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Apr.  1795-  ^ 

Den,  on  the  demise  of  WilcockSf  v. 


Thei*e  were  several  ejectment  8uit<i  brought  Agiiinst  tbe 
inhabitants  of  a  part  of  the  town  of  Fayetteville.  for  re- 
covering the  renpective  loU  of  ^nd  on  which  they  were 
respectively  si'ttled  ;  and  the  iHSue  of  the  contest  de|»end- 
ed  soleljr  upon  the  ascertainment  of  an  old  line  of  a  tract 
of  laud  of  one  thousand  acres  which  lay  adjoining  to  the 
town,  the  Plaintiff  alleging  that  these  lots  were  within 
that  line,  and  the  Defendants  that  they  were  without* — 
A  surveyor  and  jury  wfM*e  appointed  to  survey  and  view 
tiie  land— and  the  ordt^r  for  a  survey  and  jury  was  made 
(£24)  in  each  t>f  the  causes ;  and  at  this  term,  the  survey  being 
not  c<Miipli*red  on  the  day  on  which  the  causes  were  cal- 
led for  trial,  a  continuance  was  moved  for  on  the  part  of 
the  Defendants,  and  granted  upon  the  terms  of  their  pay- 
ing the  costs  of  this  term,  according  to  the  act  of  1779, 
c  4,  s.  5,  whereupim  it  bec^une  a  quention  whether  each 
,  Defendant  should  pay  the  whole  of  the  expenses  of  the  ju- 
ry and  surveyor,  or  whether  the  jury  and  surveyor  shuttM 
be  allowed  as  for  one  cause  only.  It  being  alleged,  that 
although  there  were  several  case^  depending  upon  the  as- 
certainment of  this  line,  yet  the  surveyor  and  jury  had 
bat  tbe  same  trouble  and  labor  as  if  there  was  only  one 
cause ;  and  that  one  running  of  the  line  of  the  one  thou- 
sand acre  tract,  answered  for  all.  The  court  took  time  to 
advise  until  Judge  ML acat  could  search  the  record  at  Sa- 
lisbury in  the  suit  of  Pacdy  and  others,  where  the  same 
question  had  been  dec  ided. 

KoTi.— It  seemq  as  if  each  Defendant,  in  case  a  verdict  went  itgaioat 
him,  should  pay  the  whole  coitts  nf  the  surveyor.  The  hne  munt  be 
pbtted  for  each,  in  the  survey  returned  for  hit  cause  :  alt«>,  each  De- 
fendant'a  lot  mu«t  be  viewed  and  platted  to  shew  its  situation  relative 
to  the  lung  line.  With  reapect  to  the  iurors,  their  Ubour  is  over 
when  tbe  Tinea  are  once  run  and  viewed  When  they  are  viewing 
the  long  line,  that  is  a  service  for  the  Defendants  jointly  ;  but  when 
they  are  viewing  the  lots,  that  is  for  each  Defendant  singly  ;  and  If 
they  tuke  up  sererAl  days  in  doing  this,  the  lots  ftrsr  viewed  snd  passed 
by,  should  not  contribute  to  the  expenses  of  the  lots  not  yet  viewed 
-—as  to  that  part  of  the  service  therefore,  it  seems,  as  if  each  Dcleo* 
dant  ought  to  pay.  We  roust  wait  however  fior  a  decision  on  thi^ 
point  to  be  ascertained  of  the  law. 

NavB.— rufe  S.  C,pmt4H. 
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HALIFAX,  APRIL  TERM,  1795.  N.^^>r>^ 

Swepson  V.  Wlii  taker. 

An  nction  will  not  lie  a^uinst  tbe  ^hei'ifF  for  an  escape  upon  mesne 
pTOceti9  :  h« ought  to  be  proceeiled  a^^inst  as  bail,  under  the  act  ot 
'  IfTT.  Bev.  c.  115,  *.  16  and  69. 

This  wa8  an  action  for  an  escape  upon  mesne  process. 
The  Defendant  was  Uie  Sheriff,  and  Linton,  the  Defend- 
ant in  a  former  action  at  tlie  suit  of  Swepson^  wast  sur- 
rendered in  court  by  his  bail,  aftid   comtnitied*  as  the 
'Plaintiff  alleged,  to  the  ShiM-iff.  tlie  present  Defendant-— 
There  was  no  record  of  ihis  commitment,  and  it  was  ob- 
jected it  could  be  prevrn  no  other  way,  the  surrender  ha- 
ving been  made  in  court.     It  was  also  objected,  that  tho' 
an  action  for  an  escape  on  mesne  process  will  lie  in  Eng- 
land, it  will  not  in  this  Stale.     By  the  act  of  1777.  c.  2, 
5.  16  and  76,  the  Sheriff  arresting,  is  deemed  to  be  the 
bail  himself,  where  he  does  not  return  bail ;  and  by  5. 20^ 
upon  a  surrender  made  by  the  bail,   the  Sheriff  is  to  re- 
ceive the  body  and  hold  the  Defendant  in  custody,  as  if 
bail  had  iie%er  been  given;    now,  if  bail  had  never  been 
giveiiy  the  Siieriff  inigiit  ha\e  discharged  the  D<  fendant 
withf»ut  bail,  and  (hereby  have  become  bail  himsetf,  or   (225) 
he  might  have  committed  iiim  to  piisou.      The  circum- 
stance of  ctnn  mi  t  ting  tin*    Del'endant  to  prison,  cannot 
place  the  Sheriff  ill  any  \rorse  siiuaiion  than  he  was  in, 
after  having  him  in  custody  and  before  actually  commit- 
ting liim — tlie  Defendant  is  his  pi  isoiier  as  well  in  the  one 
case  as  in  the  other  ;    if  therefore,  his  discharging  the 
pris(»ner  out  of  his  custody   behire  an  actual   imprison- 
menU  will  onl>  make  the  Sheriff  liable  as  bail,  by  parity 
of  reason,  his  discharging  the  Defendant  from  an  actu- 
al imprisonment  w  ill  have  the  same  operation  :  the  Phiin- 
tiflTin  the  action  is  not  more  itijuied  in  the  one  case  than 
in  the  other — for  if  the  Sheriff  is  hHil  to  be  the  bail  in 
both    cases,   then,  the   Defendant  is  in  the  power  of  the 
court,  and  the  Plaintiff  may  proceed  in  the  action-^then 
if  rtie  Sheriff  be  bail  as  well  in  the  one  case  as  in  the  other» 
he  ought  not  to  be  liable  to  an  action  for  an  escape  on 
mesitJC  process,  because  in  this  action  the  Sheriff  can  on- 
If  discharge  himself,  by  a  recaption  before  the  action 
brought  against  bim ;  whereas,  if  he  be  proceeded  against 
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Sep.ir95.  as  bail  by  a  set.  fa.  he  may,  by  $.  £0,  retake  liis  prison* 
er*  Hiid  surmiitrr  him  to  the  court  iti  discharge  of  him- 
self,  at  an}  time  befiMC  final  judgment  Mgainst  him— >and 
in  fact  the  Defendant  in  the  present  case  did  retake  Ltn- 
ton  aid  put  him  in  prison,  and  had  him  In  court  to  an- 
swer the  Plaint  ifPs,  action,  if  he  would  have  proceeded 
agaitist  him. 

Per  curiam^  Ashe  and  Wiixiams — Upon  the  last 
point,  we  are  of  opinion*  that  the  action  for  an  escape 
upon  mesne  process*  ^ill  not  lie  against  the  SherifT,  in 
this  case ;  he  on^ht  to  be  proceeded  against,  as  b  lil— 
to  p**<>ceed  against  him  in  this  manner,  is  to  deprive  him 
of  man}  adiantagen.  And»  there  was  judgment  for  the 
Btfeodant. — Ex  relatione. 

NoTB.— But  it*  the  Shenflf,  to  ft  writ  of  eafnaa  ad  respondendum^  re* 
ttirn.0  :«•!  et»ctfpe,  ttna  negatives  the  8Up,H>«ition  of  bis  htvt'i;;  *•  rt*mc 
bai  ,  '«n(!  un  action  for  thi  escape  will  lie.  Tuion  v  Sherijfof  Wake* 
post  485.  Indeed  in  >uch  case,  it  seems  the  only  proper  remedy. — 
^art  V.  Lamer,  3  Eawfrn,  244. 


MEWBERN,  SEPTEMBER  TERM,  1795. 
CIcarjf  V.  Coor  and  Hawks. 

An  entry  «•  referred  to  A,  B  &  C,"  means  a  general  reference  of  the 
cause,  tnd  not  merely  toaudit  .ind  state  the  accounts.  Ttte  award 
of  ar  litratoni  ought  not  to  be  set  aside,  unless  in  case  where  ttieir 
derision  is  plainly  and  gr<>8tily  against  law  ;  not  where  the  point 
decided  might  be  doubtful. 

Thia  was  a  Roit  in  Equity,  to  which  the  Defendant 
pleaded ;  and  afterwards  there  was  an  entry  in  these 
words,  *•  Referred  to  A,  B  &  C'  Upon  this  the  re- 
fenen  met,  and  returned  an  award— exceptions  were 
III  d  on  the  part  of  the  PUiniiff :  and  at  the  last  term  a  rule 
to  shew  cause,  why  the  award  should  not  be  cnnfit^nied  »a.s 
eniei-ed  on  ^he  record.  And  now  at  this  terniy  Davie  for 
the  PtaintifT,  insisted  the  referees  were  not  appointed  to 
act  as  arbitrators*  but  to  state  the  account ;  and  that 
they  had  mistaken  their  powers.     Per  curiam,  if  the  in- 

*  tent  had  been  to  refer  to  themio  audit  and  state  the  ac* 

Counts,  it  would  have  been  so  mentioned,  especially    as 

(2£6)  there  was  a  Master  v\hose  business  it  was  to  make  such 
statement :  neither  would  the  court  have  ordered  an  ac- 


I 


^  s 


HAT  wood's  vbports.  259 


count  to  be  taken,  beftrire  the  jilean  were  arg^uecl  or  ptot  Sep.ir95. 
to  iHstie,  and  tried.  Indeed  by  the  la^t  entry,  thiHsm^inf) 
to  !ia\e  been  considered  as  an  a\^ard  by  the  rouns*  I  nn  ' 
both  sides,  who  have  mentioned  it  as  an  award.  Davie 
then  insisted,  that  this  a^vard  ouf^ht  to  be  net  asid>  beiii^ 
a^inst  law  ;  tor  thai  the  arhitrators  had  allowed  Coor 
a  considerable  sum  for  his  services  as  an  Hdminish-Htor 
(this  was  admitted  b>  Qoor^  now  pt*eseot  in  court,  th^t  is 
to  say,  he  admitted  Ihejr  allowed  ten  per  cent,  in  thi-  year 
1779*  upon  the  vulue  of  th^  ^oods  in  lTr6»  wliich  came 
to  about  an  half  per  cent  or  ^nn  Hhillin^s  on  the  real 
value)  dnd  he  cited  Bl.  Rep  363.     3  Jth  494. 

The  conrt  took  liiue  t^*  conNider,  and  having  had 
before  them,  I  Jitk~  64.  Jacobs  Verbo  Arbitrators.  2 
Brawn  701.  \  Brown  271.  1  8/ra.  301.  *9a//e.  7 1 ,  pi. 
4 — 83,  pL  1,  lh"y  next  mornint;  d^'^itled,  rhat  the  award 
of  arbitrators  oug;ht  not  to  be  set  a«»ide,  unless  in  c.ises 
where  their  deci^^ion  is  plainly  and  ,ij;rossly  agains'  law 
—not  where  the  point  decided  might  be  doubiful.  In 
the  present  case,  although  no  such  allowance  ought  to  be 
made  by  tlie  strict  rules  of  law,  that  is  a  fwint  not  uni- 
versally known  and  clear;  but  the  contrary  ispruchsed 
in  almost  all  the  County  Courts  in  this  State,  ;hat  is  to 
say,  the  County  Courts  generally  make  such  allowances. 
Let  the  award  \st  confirmed. 

**   JifoTE. — Vide  J9ne»  ▼.  Fruzier,  1  Bmvka  3f  9. 

Anonymous.         < 

The  action  of  aocoant  will  not  lie  for  a  legfstee  af^iiist  an  executor,  or 

the  executor  of  such  executor. 

Account.  The  jury  had  found  a  verdict  for  the  Plain- 
tifl^  subject  to  the  opinion  of  the  court,  upon  th**  questioo 
whether  this  action  w^ill  lie  against  the  executitr  of  one^ 
who  as  executor  took  the  goods  of  the  testator  into  his 
possession,  and  hired  out  the  negroes,  &c.  This  suit 
was  commenced  by  one  of  several  legatees.  In  the 
argument  of  *his  case,  were  rited  SBL(knn.l6^.  Reeves^9 
Bug.  Law  391.  £  Reeves  168,  169.  3  Dyer  277.  Per 
curium*  this  acHon  will  not  Ite  in  the  present  case.  The 
writ  III  account  lieth  against  a  man  as  guardian,  bailiff 
or  receiver;  and  h>  statute,  against  the  exerntots  of  such; 
but  ii  lieth  not  against  an  exerutof  wUu  makes  a  {irofit 
of  the  estate  of  the  deceased,  nor  against  his  executor-^- 
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8ep.l795.  for  the  law  hatli  providod  oiher  ine4in8  to  call  an  execu- 
v^'*'^'^^-^  tor  Xn  account*  whrre  all  the  legatee«  must  join  in  one 
suit«  and  not  each  one  of  them  harrasA  the  executor  with 
a  separate  HUtt.  There  \%  not  any  authority  to  ahi^w, 
(227)  that  an  executor  was  ever  chf^r^i^ed  in  account  as  le^uar- 
dian ;  whatever  he  recovem  is  asnets  for  the  whole  es- 
tate* and  not  the  particular  property  of  any  special  le/a^- 
tee.  There  is  no  privity  between  the  legatee  and  execu- 
tor* which  is  essentially  necessary  to  the  support  of  this 
action.  Co.  Litt.  172.  The  executor  does  not  act  by  the 
appointment  or  choice  of  the  leif^atee,  as  is  the  case  with 
the  guardian  ;  but  by  the  apiKiintment  of  the  testator  ; 
though  the  guardian  shall  have  an  allowance  of  all  his 
reasonable  costs  and  expences.  Co.  Litt  89.  And  so 
it  may  be  thought  no  inconvenience  to  the  exerutf»r  to  be 
charged  that  way,  it  is  convenient  in  this,  that  he  is 
chargeable  thereby  by  each  legatee ;  whereas  in  the 
moden  ancieutly  prescribed  in  the  cases  of  exccutorSy 
they  must  all  join.  It  would  not  only  be  a  perversion 
of  terms*  but  a  great  wrimg  to  tke  executor  tf>  charj^ 
him  as  bailifT*  who  is  liable  to  account  not  only  for  the 
profits  he  actually  made,  but  for  all  such  as  he  might 
have  made  by  industry  and  care ;  and  as  a  receiver  he 
ought  not  to  be  charged  in  this  action,  because  the  re- 
ceiver is  not  to  be  alloued  any  expences  or  charges 
which  an  executor  ma>  be  by  1715,  c  48,  s.  7— So  there 
*  was  judgment  for  the  Defendant. 


•V.  Brown's  Executors. 


The  indisposition  of  a  \iritness,  whose  deposition  has  been  taken  de 
bene  «Me  and  was  now  ofiVred  to  be  rsad,  cannot  be  proved  by  tbe 
oath  of  the  party  producing  it. 

The  Plaintiff  brought  his  action  against  the  Defendant, 
for  a  sum  of  money  whirh  he  alleged  he  lent  to  Uroicm, 
in  his  lifetime,  when  going  to  the  Convention  and  Assem- 
bly in  1789.  The  Defendant  produced  very  strong  cir- 
cumstances to  show,  that  the  insirument  purporting  tube 
signed  by  Brawn,  in  acknowledgment  of  tlie  receipt  of 
this  money,  was  forged.  In  order  to  rebut  this  testimo- 
ny»  the  Plaintiff  moved  to  read  the  deposition  of  a  «oman» 
who  had  liied  at  ttie  house  of  the  Plaintiff  about  the  time 
whtfo  this  r-ioney  y^HB  said  to  be  lent,  anil  ^bo  as  it  was 
-alleged^  heard  Browifn  acknowledgment  of  tbe  debt — 
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this  deposition  had  been  ta^en  de  bene  esse*  and  General  ^^V^"^^^- 
Davie  for  rhe  PlaititifT,  offered  to  |ir«ve  the  5)i'«*seHf  iti-  '-^"^^^^-' 
diRpoftitiofi  of  the  ^omavu  by  (he  oath  «»f  the  Plaintiff  j 
ami  '<aid,  that  had  always  been  the  praciice.  Bur,  per 
Hatwood,  Justice,  who  ^ave^the  opinion  of  the  court — 
I  cannot  say,  because  i/cio  not  remember  how  the  prac- 
tice hath  been,  but  sorely  upon  principle,  ho  material  a 
fact  as  the  inclisposirion  of  the  witness,  upon  \\hich  dc- 
pendH  the  reading  the  di'poBition,  and  perhaps  upon  that, 
the  fate  ofthecauHe,  slmnld  be  pro\en  by  nttmeiithei  per-' 
son  than  the  Plaintiff,  who  may  be  gi-catly  iutererented  (22S) 
in  having  the  deposition  read,  rather  than  the  witness 
examined  and  cross  examined  in  court.  That  the  fodis- 
pnsition  or  death  oT  the  Arituess,  is  to  be  pro%en  Iiy  others, 
18  strongly  implied  in  the  vvorii;-  nsrd  in  tlie  case  ot\Frj^ 
and  ^ood.  1  J/fc.  445,  and  in  I  JHo.  282.  283,  the  fail- 
ing  sick  of  the  ^^itoess  was  proved  by  an  inciifferent  per- 
son. In  the  present  case,  there  whs  no  one  in  court  wlio 
could  prove  theindisposition  of  the  wiutcss,  and  the  de- 
position was  rejected — though  it  was  afterwards  read  hy 
consent  of  parties. 

Note.— Ttrfe  Jnonymous,  2  ffatf*  74. 

Abner  Nash  t,  Administratctrs  of  Abner  Nash. 

A  devise  <o  the  PUintiff  of  cash  sufficient  in  the  option  of  the  ex«*- 
cutora  not  exceeding  jEH»00  to  purchase  a  tract  of  land  ;  in  a  fol- 
lowing clause,  the  foUowing  devise,  **  I  pive  to  my  wife  hW  the  n?*- 
gro»'8  I  ohiained  in  murnug.'  witn  h»T,  and  thfir  incre.iK^,  ^Isf)  oiu- 
tbird  of  stock,  &c  and  i\w  I'csidue,  I  give  to  my  chilflren  by  n»y 
present  wife."  The  estattr  is  t  .xhaiisted  except  the  ntgroes  con- 
tained in  the  residuary  clause  to  the  wife  and  children,  and  debts 
to  a  large  amount  remain  unpaid.  Plaint  iff  claims  !ii9  £  lOoO.  De- 
cided that  the  Plaintiff's  leg:ic>  is  g.  neral,  but  stiU  t  ntirl  d  »o  h(*,  * 
paid  cot  of  the  residuary  part  devised  t«»  the  wife  ^i\d  children, 
which,  as  a  residuum  cm  never  be  specific: — that  the  rhildren'R 
part  is  to  b«  Hrst  applied,  as  the  Wife's  part,  though  gei>eiiil  ;<nd 
residuary  as  to  the  PlaintifF,  is  specific,  ii»  refer-^nce  i.,  the  ir'»: — thit 
aa  the  testator,  in  mentionmg  the  sum  of  £1000  fnrthe  PluiittifT, 
contemplated  a  full  enjoyment  ''V  the  hgatees  of  their  re^firctive 
legacies  of  sluves  ;  tlieiefore,  un<it  r  the  <ru»crttionary  power  t^ivcn 
to  the  executorv«  of  fixing  t'  e  ainouut  to  be  paid  to  the  Plaintiff',  his 
legacy  shall  be  abated  fium  JCIOOO  in  proportion  to  the  value  of  the 
negroes  that  shall  be  required  to  pay  the  debts. 

In  tliiH  case,  there  wah  a  devise  to  the  Plaintiff,  atrtoiigst     . 
other  thiiij^s,  of  rash  nufficietit  in  the  opinion  of  the  exe- 
cutors, not  exreedin.G;  one  tliousand  poutidH,  In    ptiirhnse 
a  tract  of  land  on  Tar  livcr.     In   a  subsequent  claUbe, 
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Sc|  .1795.  lifter  g\y\n^  severnl  Ifgncies  to  Iiir  children  by  his  first 
^^^^''^'^^^  wife,  he  H^}H.  all  the  rtst  oT  my  estate^  1  give  nnd  be- 
qiieatli  a»  f(»ll'»ws  :  **  I  give  and  bequeath  to  my  bo\u\eA 
wife,  all  the  negioes  I  obtaiiuMl  by  marriage  *ith  her.  and 
their  inrreasc  ;  aUoom-third  <»f  all  my  plantatimi  stock, 
hotisel'old  and  kitchen  iiirniture.  And  the  i e^^idue  I  give 
at  d  hequi-atli  to  %uy  rliildieii  hy  my  present  \^ife/'  &r.  he. 
Th»*  \\  hole  of  the  estate,  except  a  part  nf  the  fninitiii^ 
and  the  negr<»eR  » omprehended  in  the  rewidne  to  the  wife 
and  \ounger  children,  is  exliausted  ;  and  tliere  yet  re- 
mains debts  to  be  p^id•  to  the  amount  of  four  tbnusand 
p<HinfU  and  upwards.  The  Pinintifr  claims  his  thousand 
pounds  legacy.  This  case  was  now  argued  by  Taylor 
for  the  Piaintifr,  ;ind  Davie  for  the  Deferdant — their  «r-, 
guments  are  shortly  adverted  to  and  stated  in  the  fol- 
lowing opinion.  After  the  argument,  the  court,  composed 
of  WiixiAMS  and  Hatwooii«  took  time  to  advise,  saying 
the  judgmetit  of  the  court,  when  they  had  formed  their 
opinion,  should  be  entered  as  of  this  term— liowe>  er  the 
judgipent  was  not  entered  till  the  next  term.  At  wliich 
tin'P,  by  the  consent  oi'  the  attornies  on  both  sides,  it  was 
entered  according  to  the  opinion  of  Judge  Hatwood — 
Ju«'ge.STONK  as-^^'nting. 

Judge  Hatwood — This  legacy  to  the  Plaintiff,  is  a 
money  legary,  notNnihsianding  1  P.Wil.  127,  for  being 
a  bequest  of  money,  if  it  be  not  a  spe<  ific  h'gacy,  it  must 
of  consequence  stand  in  the  rank  of  a  pecuniury  one.  A 
legacy  of  money  is  specific  only  in  such  cases  where  the 
money  is  identified  and  distinguislied  from  ail  other 
money ;  as  money  iti  such  a  bag,  f»r  in  such  a  bond,  oi^ 
(£29)  to  he  (»aid  out  of  such  a  security,  or  in  such  hands.  1 
Mk.  .'S08.  But  it  is  not  a  lost  h-gacy,  as  contended  for 
by  the  Defendant's  coutisel ;  for  it  is  not  made  payable 
out  of  ai  y  particular  fund.  Had  it  been,  and  the  fund 
had  nailed,  it  would  ha\e  been  lost  as  he  contended.  S 
Brown  Chan,  i25.  Here,  it  is  not  said  out  of  what  |Mirt 
of  the  e^tiite  it  shall  he  paid,  and  of  course  by  the  rule 
of  Uu,  must  he  ^ai't  out  uT  the  residuary  part*  S  VeSm 
563.      I  ^tk.  4 1 4,  418.      1  P.  WiL  404. 

The  residue  men  tinned  in  this   will,  is  argued   to  be 
specific  ;  as  negroes  are  the  subject  of  it,  and  they   will 
pa^H  l»y  tlie  assent   of  rlie  executor.     1   P.  Wil.   540,— 
Wl.ei^'  the  *e,cjicy  is  specific,  it  Mill  pass  hy  the  assent  of 
the    executory  but    every   legacy   which  will  pass  by 
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the  assent  of  tlie  ex«'cutor,  is  jmU  thoreforcspecific.  The  Sep.  1795. 
residue  lo  Mrs  ^Ttish  in  this  case  was  of  »ie«iroes ;  but  ^-^^^'^^^^ 
it  is  t»ot  spffific — there  is  no  rase  in  the  honks  whiTc  a 
residuum  haih'heen  held  to  be  a  sperific  legacy — ^^a  rrsi- 
dunni  is  (he  |^leaniiii^'«  of  an  estate  remainins;  aftei'  debts 
and  legacies  paid.  2  BL  Com.  514.  1  *9tk,  418.  3  P* 
Igfl.  385.  2  J7?5.  563.  1  P.  Wff.  404.  In  t-arh  of 
these  casts,  it  in  admitted  on  all  hand^.  that  if  thelf(;acy 
was  8 iiec'i fir,  it  was  lost ;  but  if  a  lo^ac.y  of  quantity 
onl^,  it  was  to  be  made  p:'>>>d  out  of  (he  residuum.  The 
rest  of  m\  estate  cannot,  in  the  nature  of  thiuj^s,  be  a 
specific  ie(;ac)'«  exempted  from  auy  dependence  on  the 
othnr  legacies  prvredinjaf  it.  It  is  a  reiati\e  term — its 
quantity,  and  t'ven  its  existencf,  dejiends  entirel}  upon 
the  previous  raising  of  the  p.uticular  le.cjacies.  There 
can  be  no  residue,  if  tliere  he  not  estate  enough  to  dis-  * 
charge  the  particular  letiijacies  to  which  it  relates.  Its 
quantity  must  depend  tiptin  th«^  quantity  of  the  particular 
legacies  to  be  raised  out  ot*  the  testator^s  estate.  It  dimin- 
isln's  or  increases  in  proportion  to,  the  largeness  or  small- 
ness  of  the  particular  legacies  which  ninst  first  be  taken 
froni  the  net  estate  ;  and  the  question  about  contribinion 
never  arises,  but  where  what  was  to  form  the  resnluum 
is  exhausted,  2  Ves.  562.  Whilst  there  remains  any 
of  the  estate  vshich  forms  the  residuum,  it  is  liable  to  he 
resorted  to  by  the  particular  legatees,  unless  their  lega- 
cies are  specific,  or  (nit  of  a  particular  fund.  It  is  ar-  • 
f;ue(i  by  the  Defendant's  counsel,  that  as  this  legacy 
claimed  by  '!he  Plaint itf,  is  a  pecuniary  one,  and  the  re- 
sidue specific,  that  the  resitlur  shall  not  come  into  contri- 
bntion  with  it.  It  is  said  (mi  the  other  side,  that  this  le- 
gacy claimed  by  the  Plaintiff  is  a  specific  one;  because 
to  he  laid  out  in  land  ;  and  t<iat  mmiey  to  be  laid  out  in 
land,  shall  be  taken  as  land;  and  that  a  devise  of  land  /ooan 
is  specific.  Il  is  so — but  the  argument  is  fallacious.  It  ^  ^ 
proceeds  upon  this  rule  of  Equity,  that  what  ought  to 
liavebeen  done,  is  considered  as  being  done.  The  rule 
is  here  misapplied,  and  the  whole  doctrine  built  upon  it. 
This  rule  is  ne\er  applied  in  a  dispute  between  a  tesidu- 
ary  and  particular  legatee  ;  but  always  bet s^een  the  heir, 
and  personal  representative  of  the  particular  legatee. — 
The  heir  claims  the  money,  thou;2:fi  not  yet  laid  out  in 
land,  as  land  ;  and  founds  his  Erjuity  upoti  this,  that  the 
delay  of  the  executor  or  trustee  to  lay  it  oat  in  land^  as 
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Sep  1795.  lie  ouj^ht  to  have  dfitie,  shall  neither  prejadirc  liiin,  nor 

^-^"^''^^^  benefit  the  persuiial  represmtative.      Here  the  court  will 

say  what  the  rxeciitor  oH,e;ht  to  have  done  pre^iouH  t<i  »he 

4leaih  of  the  )e.<ateev  sIkiII  be  consideird  mh  ha%'ing  been 

done — by  fiuce  of  which  (icnoii,  the  money  will  n<»w  ffo 

into  tht*  same  haiidn^  us  the  land  to  be  purchased  with  it 

would  have  done;  and  thus  no  one  will  be  inJQred   by 

the  delifV  of  the  trustee.     The  misapplication  of  this 

rule,  caused  the  mistake  in  F.  WU.  127,  noticed  in  i  P. 

FFi/.  539,  and   would  occasion  the  same   mistake  now, 

were  it  not  atteiid«:d  to.     This  is  the  only  point  estab* 

listted  by  the  cases  cited  for  the  Plaintiff,  vix:  1  JP*  H^il. 

127.     1  Vern,  62,  471.     2  Vern.   536,  583,' 079.     1  P. 

Hit.  172.     3  Mk.  254.     3  P.  WiL  21-^,  hut  there  is  no 

dispute  in  the  pi*eHent  case,  between   the  heirs  and  per- 

'  flonal  repiesentatives  ot  th*'  h'/^atee,  and   therefore  all 

tliose  authorities  are  to  be  laid  out  of  the  case. 

But  if  it  were  not  lht»  rule  of  law,  that  the  residuum 
weiT  to  be  dimini.s?H'd  by  tlie  partrcular  lej^acies,  in  pro- 
I'ortioi)  to  their  amount,  then*  is  enough  in  this  will  U) 
show  it  TO  have  been  i!ie  testator's  intention,  that  the  debts, 
nt  least  should  be  paid  ont  of  the  residuary  part ;   and 
tlien  it  will  foHow,  that  the  particular  le.^acies  are  not 
to  be  affected  by  the  debts.     After  t^ivinp;  all  the  residue 
of  Ills  estate  to  his  youncjer  children,  he  gives  power  to  his 
executors  to  sell  any  put  of  the  land  included  in  this  re- 
siduum when  they  shall  se<'  occasion  ;  and  he  adds  in  the 
next  sentence,  that  tiiey  shall  collect  and  pay  his  debts  as 
fast  i'.H  possible;   arid  p:iy  the  surplus  of  the  monies  into 
his  wife's  hands  for  the  benefit  of  his  said  younger  chil- 
dren.    His  deb\s  were  in  his  contemplatiim   when  lie  di- 
rected this  sale  of  the  lands,  and  it  was  also  in  his  coa- 
tenipluion,  that  a  considerable  part  of  the  monies  to   be 
raised  by  these  sales,  was  to  be  exhausted  by  his  execu- 
tors ;  and  the  sur|}lus  to  (c(>  to  his  younger  children  whose 
(231)    lands  were  thus  to  be  sold  if  necessary  in  the  opinion  of 
the  executors.     It  seems  evident  theref(ne,  he  contem- 
plated the  paytnent  of  his  debts  out  of  the  property  coin- 
prelieuded  in  this  residue  to  tiis  younger  children.     It  is 
true,  be  heetned  to  suppose  the  lands  would  he  fully  suf- 
firi(Mit  for  (his  purpose;  but  it  is  equally  true,  he  suppo- 
Bed  his  p.irticiilar  legacies   would  not  be  liable  to  those 
debtSi  and  then,  the  rule  of  law  more  strongly  applies. — 
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It  is  the  strong  bent  of  my  inclination  to  malie  tliis  lega-  Sepui795. 
cy  GontributCf  because  the  testator  sopposed  bis  negn»  part  ^*^"''"^*^ 
of  the  residuttm  at  least,  would  be  left  for  his  wife  and 
younger  children,  and  possibly  a  surplus  out  of  bis  lands 
to  be  sold*  He  did  nor  foresee  the  great  deficiency  that 
would  happen,  and  that  it  would  become  necessary  t»  fall 
upon  the  negroes  intended  for  his  younget*  children  $  bijit 
yet  1  cannot  persuade  myself  to  depart  from  a  rule  of  law 
so  well  established,  and  8ay«  that  these  negroes  being  a 
part  of  ttie  residuum,  shall  only  abate  in  proportion  with 
the  particular  legatees. 

It  is  urgued,  that  although  this  be  a  specific  legacy,  the 
residuary  legatees  are  not  bound  to  contribute  ;  because 
Uiese  legacies  are  of  a  different  ^ecies  of  property,  name- 
ly of  negroes,  and  of  money  ;  and  where  there  are  two 
specific  legatees  of  two  diflerent  subjects,  the  one  ;ihall  * 

not  contribute  to  make  good  the  other,  fi  Fes.  563.  I 
take  the  law  to  be  thus,  where  specific  legacies  are  given 
to  several  persons,  of  several  parcels  of  a  particular  nub- 
ject ;  and  that  subject  fails  in  quantity  to  supply  all,  tiiere 
each  legatee  must  abate  in  proportion ;  when  at  the  same 
time,  other  specific  legatees  of  a  different  subject,  stiall 
not  contribute  at  all,  or  be  at  all  affected  by  the  defici- 
ency. For  in  such  case  who  shall  say,  which  one  of  the 
Jegatees  shall  be  totally  disappointed?  And  yft  one,  or 
more,  'must  be  totally  disappointeil,  unless  an  abatement 
should  take  place ;  but  when  all  tiie  legacies,  which  were 
pecuniary,  or  unspecific  legacies,  are  exhausted  in  the 
payment  of  debts;  and  there  still  remain  debts  to  be  paid, 
then  all  the  specific  legacies  shall  abate  in  proportion*^ 
For  who  shall  say,  which  of  these  specific  legatees  shall 
be  disappointed  of  his  legacy  i  They  are  all  equally  ob- 
jects of  the  testator's  bounty.  1  JP.  IFt/.  404.  3  Aie. 
jSb»  483.  In  the  present  case,  there  is  no  dispute  between 
specific  legatees  of  the  same  subject,  insufficient  for  the 
payment  of  all,  nor  yet  between  Sfteciftc  legatees,  where 
all  other  parts  of  the  estate  are  exhausted— there  yet  re- 
mains a  large  residuum.  1  F.  9WiL  404.  But  flie  truth 
is,  neither  of  these  legacies  are  s|»ecific ;  neither  the  (g^^\ 
Plaintiff's,  nor  that  of  the  residuary  legatee;  and  there-  ^  ^ 
tore  tills  argument  is  without  foundation. 

It' follows  then,  that,  the  administrator  detonisMfi, 
mimt  pay  the  legacy  claimed  by  the  Plaintiff,  out  of  the 
residue  bequeathed  to  the  younger  children  ;  and  if  that 
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^epJT^  is  not  mnrient,  then  out  of  that  part  of  (he  reaMw  be- 
^"^^^^^^  qoealhed  t»  Mn.  JVbsA— for  her  legacy,  thoogli  ii^nenl 

and  residuary  as  to  the  Brat  children,  is  |iafti<^lar  In  r«i« 

pect  of  the  younger  children. 

•  The  only  question  then  remaining  is,  what  shall  the 

PlaintiflT  recover  ?  The  testator  after  bequeathing  a  num- 
ber of  negroes  to  the  PlaintifT,  particolarly  naming  theat^ 
adds,  **nnd  rash  sufficient  in  the  opinion  of  my  executors 
hereafter  to  be  named,  not  exceeding  one  thousand  pounds^ 
to  purchase  a  tract  of  land  on  Tar  river.^  The  quanti- 
ty of  money  is  left  uncertain,  and  the  extent  andquality 
of  the  Isnd  alsow  It  is  argued  b^  the  counsel,  that  this 
was  left  in  the  discretion  of  the  executors ;  that  they 
might  be  at  liberty  to  judge  of  the  price  of  the  tract  to  be 
purchased,  from  the  circumstances  in  which  they  might 
afterwards  find  the  estate ;  and  that  as  the  executors  were 
to  have  regulated  their  discretion  by  these  circumstances, 
ap  will  the  court,  now  the  matter  is  brought  before  them. 
No  authorities  were  cited  in  support  of  this  position,  aad 
there  are  but  few  to  be  found.  There  is  one  passage  in 
Swin.  496,  and  another  in  Qod.  424,  s.  16,  which  hvor 
it.  In  the  latter  of  these  books,  it  is  said  from  the  civil 
law,  that  the  ordinary  shall  moderate  the  sum,  with  res- 
pect to  the  testator'fl  estate.  In  the  former  of  them  it  is 
aaid,  that  if  such  an  uncertain  legacy  be  given  for  the  per- 
fbrroance  of  some  act  or  other  consideration,  &c.  &c.  so 
much  is  understood  to  be  disposed,  as  may  satisry  or  an- 
swer tiie  purpose  whereunto  it  is  appointed  ;  and  as  the 
ordinary,  considering  the  necessity  of  the  thing,  and  the 
ability  of  the  testator,  and  the  continuance  of  the  gifi^ 
shall  deem  exiiedient.  These  books  it  must  be  admitted, 
are  not  of  the  best  autliority ;  they  contain  collections, 
taken  partly  from  cases  adjudged  in  our  law^  and  partly 
from  the  civil  law — ^yet  as  the  rule  laid  down  by  them  is 
'so  equitable  in  itself,  and  has  not  been  contradicted  bj 
any  adjudged  case,  it  seems  fit  to  be  adopted  in  the  pre- 
sent case,  and  then  the  court  will  regulate  their  disci-eti- 
on  by  a  respect  to  what,  in  all  probability,  the  testator 
supposed  was  the  net  estate  he  hat!  provided  for  his  young- 
er children ;  which  seems  to  have  been  the  slave  part  of 

(235)  their  residue,  or  in  other  words,  be  probably  supposed  the 
Plaintiff  would  have  one  thousand  pounds,  when  they  had 
the  whole  of  the  negroes  comprehended  in  their  residue. 
Upon  this  principle,  the  Flaintiff'a  legacy  should  be  di- 
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ninislied  id  proportion  to  the  dininutioo  of  tbeir  residu-  Sep^ irs^. 
QID  ;  and  for  the  purpose  of  ascertaininfc  this  let  tHe  Mas^ 
tor  aecertain  the  %aluc  of  all  that  part  of  their  roMdoe  ibat 
yet  remains  ansoldf  except  negroes,  and  deduct  that  va* 
loe  fSroBi  the  debts  remaininff^  unpaid*— let  him  ascertain 
the  value  of  the  J61000  legacy,  dollars  being  now  estima- 
ted at  ten  shillings,  and  at  twelve  shillings  when  the  will 
was  made — ^let  him  then  ascertain  the  value  of  the  slaves 
contained  in  the  residue^  and  what  proportion  the  said  le« 
gacy  beareth  to  the  value  of  the  slaves ;  and  deduct  that 
proportion  of  the  balance  of  debts,  and  also,  the  £250 
paid  in  part  by  the  Defendant,  from  the  said  legacy,  and 
report  the  balance  to  this  court  This  report  was  made, 
and  a  decree  made  for  the  balance  with  interest. 

NoTB. — As  to  legacies,  (general  or  specific,  see  ToUar^s  Low  ofEa> 
eeuion,  301.  As  to  sbstement  of  legacies,  see  ibuL  339.  A  reKidav 
ry  iegatee  may,  by  the  particular  words  of  the  will,  be  a  specific  It^- 
tee  instead  of  a  general  one.    Cook  v.  Oak!y,  1  P.  WiL  303. 

Glasgow  V.  Flowers. 

Where  the  hw  can  give  complete  redress  Equity  will  not  interfere.— 
Kquity  cannot  change  established  rules  of  law,  nor  act  as  a  court  o£. 
errors,  to  correct  erroneous  decisions  of  law.     When  slaTes  are 
given  to  one  for  life,  remainder  over,  the  increase  born  during  the 
life  Interest,  will  go  with  the  principal  (o  the  remainder  man. 

This  was  a  bill  in  Equity,  the  object  of  which  was  to 
be  relieved  against  a  judgment  given  by  the  Superior 
Court  at  Hillftboroughy  during  the  last  term*  whei*eby 
Flowers,  the  now  Defendant,  as  the  executor  of  Florvers 
deceased,  had  recovered  two  negroes  of  OUugaWj  which 
were  the  descendants  of  a  negro  woman,  given  by  the 
will  of  the  deceased  to  his  wife  during  her  life  ;  which 
two  negroes  had  been  born  during  the  continuance  of  her 
estate.  A  title  to  these  two  negroes  had  been  regularly 
deduced  from  the  widow  to  Gta$gaw» 

Fer  euriamr^yf  here  a  case  is  so  circumstanced  that  a 
Court  of  Law  can  give  as  complete  redress  as  a  Court  of 
Equity  can,  a  Court  of  Equity  should  not  interfere  with 
it— now  the  circumstance*!  stated  here,  are  such  as  are 
properly  cognizable  in  a  Court  of  Law,  and  with  respect 
to  which  a  Uourt  of  Law  can  give  as  complete  redress 
to  the  party  injured,  as  a  Court  of  Equity  could.  The 
oourt  decided  in  this  case  according  to  the  case  nf  Timm$ 
aad  FaUtTf  which  must  now  be  taken  and  is  taken,  as  a 
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*^|M|[^«  deciaioii  ettebliabiag  the  rale  of  law  on  this  eubfeci*  it 
^"^"^^"^^  is  a  very  great  mistslbs  to  soppose^  a  Coort  of  Bqoity 
ean  decide  against  the  rtiles  of  property  estaUislied  hy 
judicial  decisions.  The  Coort  of  Eqoity  is  as  modh 
bound  to  observe  tliem  as  a  Court  of  La  w  is.  If  the  do* 
cision  was  wrong  the  Coort  of  Laiiv  might  have  granted 
a  new  trial :  and  if  ever  a  coort  for  correcting  errors 
should  be  establiHMed»  the  wrong  decision,  if  any  there 
(£34)  ^  iBay  be  a  subject  for  the  jurisdiction  of  that  court; 
but  the  Court  i>r  Equity  must  not  undertake  to  act  as  a 
court  for  correcting  erroneous  judgnients.«^So  the.  bill 
was  dismissed  for  want  of  Equity. 

NoTB. — The  case  of  Timnu  tnd  Potter,  to  often  cited  in  actions  for 
the  incrt.ase  of  slavei,  waadeoded  at  Hillsborough  three  or  fbortyeara 
after  the  war.  It  ia  a  leadini^  caae,  and  gorema  a  raat  deal  of  the 
properly  of  tbia  country  <  and  therefore  it  may  not  be  improper  to 
subjoin  the  substance  of  it  in  this  phtce. 

CUaver  gave  a  negro  woman  to  his  daughter,  but  re- 
served the  use  of  the  negro  during  his  life.  There  was 
afterwards  a  judgment  against  OUroer^  and  an  execttUon* 
/and  the  wench  sold  to  satisfy  it — PeUer  becoming  tho* 
purchsser.  Ttmm««  the  huRband  of  tlie  daughter^  afler 
the  death  of  GHaveTf  sued  for  the  wench  and  her  children. 
The  Plaintiff  had  a  verdict*  and  a  special  case  was  made 
as  to  the  children  born  in  the  lifetime  of  OUreer. 

This  special  case  was  several  times  argued*  the  De- 
fendant's counsel  citing  and  relying  upon  the  eases  that 
decide  the  interest  of  money  sccruing  during  the  parti- 
cular estate*  to  belong  to  the  owner  for  thaftiose.oroetliii 
que  use f  and  also  fi  BL  Com.  S96«  Puff*lii.^f  c  4*  p.ll. 

After  time  taken  to  consider  from  one  term  to  anotheiv 
the  court  decided  and  gave  their  opinion  at  tenglh— 
SpBivcBB  and  Ashb  heing  only  present*  Judge  Wi:^- 
UAMs  being  absent*  but  ofa  different  opinion. 

They  said  the  remainder  carried  with  it  the  increase^ 
and  vested  the  property  of  the  wench  in  the  remainder 
man  ;  and  there  was  left  in  the  owner  for  life*  only  the 
use  and  possession,  which  use  entitled  him  to  the  labovr 
of  the  wench  and  nothing  more.  The  increase  went  to 
the  remainder  man,  to  compensate  for  the  deterioratioii 
of  the  wench,  by  age*  labour  and  breeding,  whilst  in  the 
sort  ice  of  tlie  owner  for  life.  This  rule,  they  said,  had 
prevailed  e\er  since  the  flrRt  settlement  of  the  country. 
It  had  been  constantly  understood  to  be  the  law.    The 
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praetke  of  the  coontry  had  been  conformable  to  it.    It  ^^P*  ^^^^' 
was  a  convenient  rule,  as  it  enabled  owners  of  sucli  pro-  ^^^^^^^^^ 
perty  more  easily  to  provide,  jfor  their  familiesy  in  the 
diirtribiiHon  of  it^  and  for  liieMe  reasons   it  should   not 
now  be  broken  in  upon.    So  there  was  judgment  lor  tlus 
Plaintiffs,  as  to  the  children  also. 

Since  this  derision,  when  tlie  case  of  Gla$g<nv  and 
Flowers  occurred,  the  counsel  for  Qlangm/o^  considering 
the  principles  of  the  English  commim  law,  with  respect 
to  the  increase  of  animals  that  were  the  subjects  of  pro- 
perty ;  and  also  that  this  decision  wfu)  made  by  two 
Judges  only,  against  the  opinion  of  a  third/ had  intended   (239) 
again  to  bring  this  point   in  question,  and   he  vnquiied 
diligently  of  the  oldest  practitionei's  he  was  acquainted 
with,  whether  there  had  rver  been  any  judicial  determi- 
nation against  that  of  Timmn  and  Potter.    The  result 
was,  that  he  could  hear  of  no  such  decision  ;  whence  it  Is 
reasonable  to'^ conclude,  there  have  not  been  any,  and 
that  tite  court  in  the  case  of  Timms  and  Potter^  were 
founded  in  saying  that  the  rule  had  always  been  under* 
stood  in  this  country  from   its*  firnt  settlement,  as  they 
then  decideil  it  to  be;  and  us  certainty  in  the  laws,  is 
of  much  more  consequence  in  general,  thHn  the  mmliii- 
cation  of  a  rule,  the  opinion  of  the  public  in  its  favour 
for  so  great  a  length  of  time,  is  in  such  case,   whei*e  the 
law  is  not. clear  to  the  contrary,  a  yery  good  ground  for 
deciding  as  the  court  did  in  the  case  of  TimmshnA  Potter; 
and  as  that  decision  adds  an  adjudged  case  to  common 
opinion,  it  would  be  very  imprudent  for  the  Judges  now 
to  disturb  it.     It  is  indeed   not  certainly  knuwu,   ^^hy 
this  opinion  was  first  entertained  in  this  country,  and 
adopted  afterwards,  since  the  rule  with  res|>ert  to  all 
other  animals  is  diQerent  even  in  this  State ;  for  if  other 
animals  be  leased  for  years,  and  breeil  in  the  mean  time, 
the  lessee  shall  have  the  young  as  a  part  of  the  use.    2 
Mils.  M.  1104.  Godd.  113.  3  Ba.  M.  300.  Lev.  42.  M- 
bnl39.  %BmIsU  \7.  i)yer  56.  a,  1 10,  212,6.  Bro.  Leases 
23.    The  rule  of  the  civil   law  is  the  same.     1  Uomat. 
Ub.  2,  HL  1 1*  sec  S.    The  property  of  tlie  animals  leased 
remains  in  the  lessor,  so  that  he  may  maintain  an  action 
if  the  lessee  kill  them.     Upon  principle  therefore',  it  is 
not  a  sound  action  to  say  that  because  the  property  is  In 
the  remainder  man,  and  the  use  only  in  the  owner  for  life, 
that  the  Increase  necessarily  must  behmg  to  the  remain- 
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Sep;  1795.  jer  iBAn.    It  ig  a  conclusion  that  by  no  means  result* 
^^^^''^^^  from  the  premises.    Ii  ia  a  conclusion  that  Is  not  drawn 
from  anch  premisefi  in  other  countries,  where  slavery  baa 
been  intri»duced.     It  is  the  settled  Ihw  of  Maryland,  that 
De^ro  children  born  of  a  mother  gi\en  to  A.  for  lifetaod 
after  his  death  to  B.  in  the  lifetime  i)f  A.  do  belon|;to  A« 
aniens  the  increase  are  alsoj^ven  over  by  express  words. 
Vide  Deputy  Conmnssary  6HiuIe,  published  hy  ValeUe^  p. 
91.     That  this  is  the  law  of  Maryland  is  confirmed  by 
the  opinion  of  a  lawyer  of  that  State  of  the  first  emir- 
tience,  taken  on  the  occasion  of  this  suit  of  6la$g€W  and 
FUrwerSf  who  says  it  is  a  rule  of  tlie  greatest  notoriety 
there,  that  tlie  increase  in  the  case  above  stated,  belongs 
(836J    lo  the  owner  for  life  or  usu^uctuary  ;  and  ihat  the  deci- 
sions in  Maryland  have  been  so  uniformly  to  that  effect^ 
that  the  question  would  not  now  bear  an  argument  thercb 
It  is  of  no  real  use  t«»  in\e8<igRte  the  origin  of  the  rule 
adopted  and  confirmed  hy  the  case  of  Timna  and  PoiUr^ 
as  such  an  investigation  could  only  tend  td  gratify  in- 
quisitive and  fierhaps  idle  curiosity  ;  but  it  would  not  be 
a  matter  of  difficulty  to  trace  its  origin  with  some  de» 
gree  of  probability.  This  coutitry,  though  it  began  to  be 
(iettled  2i8  early  as  the  year  1668,  it  is  to  be  presumed 
had  not  come  under  an  established  govertiment,  having 
courts  for  the  regular  and  constant  administration  of  the 
laws,  till  about  the  beginning  of  the  present  century. 
The  first  acts  of  the  LigiMlature  that  appear  in  our  sta- 
tute book*  were  made  in  the  latter  part  of  the  year  1715, 
though  thfre  are  judicial  records  purporting  to  proceed 
upon  acts  passed  in  tlie  year  I7i^  It  is  probable,  and  in* 
deed  it  is  a  fact  very  geiiei*aliy  admitted,  that  this  country 
^  in  it^  ihfancy,  \%as  for  the  mo»t  part  settled  by  emigrants 
frpm  Virginia,  who,  as  all  other  emigrants  do,  brought 
with  them  the  customs  and  legal  notions  of  the  countiy 
theylrfc.  Every  one  who  has  practised  in  North<*Carolina, 
will  be  immediately  satisfied  with  this  observation,  if 
be  \vill  but  recollect  how  many  legal  notions,  borrowed 
from  the  lavvs  of  Virginia,  are  yet  current  amongst  the 
inhabitants  of  this  country.     The  law  of  Vii^nia  of  the 
year  1705,  made  slaves  in  many  res|iect8  real  property, 
annexed  them  to  the  lands  «>f  the  owners,  thereby  placing 
them  in  (he  condition  of  the  ancient  \illains  in  England^ 
who  \%eie  adscriptitiee  glebce,  and  went,  as  also  did  their 
posterity^  to  the  absolute  proprietor  of  the  land.    The 
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ut  of  1705  expressly  constdored  t)ie  increase  as  a  part  Oct.  I79f. 
of  tKe  ifilierttance  that  belonji^ed  to  the  heir,  and  pruvidt^d''-^'^'^'^^^ 
that  the  tenant  in  doweis  or  usufructuary  owner,  should 
not  remove  them  out  of  the  country.  1705,  c.  2S»  9,  .10. 
8alk,  666,  pL  1.  Hence,  it  is  not  improbable,  arose  the 
idea  first  entertained  in  this  ruuntry,  that  tlie  increase  of 
slaves  4letonged  to  the  absolute  proprietort  ei^rluslve  of 
the  claim  of  temporary  owners  or  U8ufructuaries  $  and 
that  idea,  for  want  of  examining  its  fnundation,  having 
onre  become  general,  the  inhabitants  of  the  cmintry  began  * 
to  act  under  it,  in  making  th^ir  contracts,  wills  and  set- 
tlements as  proviHions  For  their  families  ;  and  probably 
continued  to  do  so,  until  at  length,  it  became  dangerous 
and  fraugltt  with  mischievous  and  iinjust  consequences  to 
attempt  the  establishment  of  a  diiferent  rule,  or  the  true  (1237) 
one — ^and  the  courts  were  necessiti^ted,  as  they  have  been 
in  some  other  instances,  to  permit  common  error  to  lOuke 
the  law.  Thus,  what  at  firnt  was  but  a  crude  opinion, 
without  any  legal  f(»undation,hath  in  process  of  time  and 
by  long  UHag(;9  been  adopted  into  the  body  of  our  laws^ 
as  a  fixed  and  set  tied' rule  of  property.  This  seems  to  be 
a  more  rational  mode  of  accounting  lor  the  rule  laid  down  I 

in  Timms  and  Potter^  than  that  which  seeks  to  support  it 
npou  |irinciples  of  the  common  law — all  of  which,  so  far 
as  they  can  be  traced,  or  as  they  afford  any  deductions  * 

that  can  be  rationally  inferred  from  them,  are  certainly 
t*epognant  to  the  rule  established  in  Timms  and  Potter. 

NoTB.— upon  the  subject  of  jurisdiction  of  Bquity,  see  Perkins  ▼• 
SaUinger,  poai  367  Bnckfll  Sc  Qrecn  v.  Jmes^  2  Hay,  357.  Fish  v. 
Lanct  ibi€L  342.  Thorn  6f  IVife  v.  WUHams^  1  Car.  Lata  Rep.  362. 
Ijon^  V.  ^errUl  U  Beards  N»  C.  Term  Rep,  112.  LitUejohn  v.  Faixllo, 
2  J9btvJb9  302  Davidson  v.  Neitorh  IM  113.  Peace  ▼.  JVailin^^  1 
Art.  Eq»  Hep.  289.  Ttie  point  relative  to  the  increase  of  slaves  be- 
lofif^in^  to  the  remainder  man  is  fiiily  sustained  by  the  case  of  Srvoin 
l!f  dhers  v.  Kilpatrick  &  others,  3  ffawki  456. 


EDENTON,  OCTOBER  TERM,  1795. 
Den  on  the  demise  of  Sandifer  v.  Foster. 

Tb«  1*it  Kne  of  a  boundary  was  from  a  white  oak«  (which  stood  half  a 
mile  from  the  river)  thence  along  th«  river  to  the  beginning  :  Kcld, 
that  the  rirer  is  the  boundary. 

Ejectment.    The  land  in  controversy  was  patented  in 
tlieyear  1706^  by  one  Oetp  and  a  transfer  of  two  hundred 
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Oct  1795.  acres  of  the  tract  was  made  to  Bridgers  by  endorsemtot 
"""^^^^^^^  on  the  deed.  In  1752,  Bridgers  conveyed  to  Baberi  San* 
difern  who  in  1765,  devised  tu  his  son  Robert  SandiftTy  af- 
ter the  death  of  the  devisor's  widow;  but  in  the  mean 
time*  he  fi^ave  the  lands  to  her  for  her  life.  She  is  yet 
alive,  and  hath  conveyed  the  lauds  to  the  PlaintifTs.  la 
the  year  1780,  John  Sandifer  obtained  a  grant  from  the 
State,  and  conveyed  to  his  sou  Eobert^  who  conveyed  to 
tlie  Defendant  a  part  of  this  land.  C^t^s  patent  began  at 
^  the  mouth  of  Dividing  run,  thence  north,  thence  east, 
thence  south  to  a  white-oak,  thence  along  the  river  to  the 
beginning.  This  whiteoak  stood  half  a  mile  from  the  ri- 
ver ;  and  if  the  line  be  run  a  direct  course  from  thence 
to  the  beginning*  a  largo  part  of  the  land  described  in  the 
Plaintiff's  grant,  will  be  left  out  of  Oe^s  patent ;  but  if 
the  river  is  deemed  lo  be  the  boundary,  the  land  descri- 
bed In  thn  Defendant's  grant  will  then  be  included  in  Se^s 
patent,  and  of  course,  be  also  included  in  Bridget's  deed* 

>  Per  mriamf    Wiixiams  and  Hatwood,  after  argu- 
ment— the  river  in  this  case,  must  be  considered  as  the 
boniidary  of  Get^s  patent — it  has  always  been  thus  uni- 
formly decided  in  our  courts. 
The  jury  found  accordingly,  and  there  was  judgment 
y  accordingly — Baker  for  Plaintiff,  Keifs  for  Defendant. 

NoTK.— n<fe  Barti/Uidr.  JVmtbrooh,  pott  :U;S*-note  to  Bndfwd  r. 
Uill,  wu€  22. 

(dS8)       Thomas  Jones's  Administrators  v.  Joseph  Blount's 

Executors. 

When  the  subscribing  witness  to  a  bond  it  deatl,  and  his  handvntuig 
cannot  be  proved,  proof  of  the  handwriting  of  the  obligor  may  be 
received. 

Debt  upon  a  bond  for  five  hundred  and  twenty-six 
pounds.  The  Defendant  pleaded  a  set  off,  and  produced 
two  old  bonds,  one  dated  in  176O9  the  other  in  ir68t  both 
attested  ;  but  the  witness  who  attested  one  of  them,  was 
a  lady  who  had  lived  some  time  ago  in  Edonton,  and  waa 
now  dead ;  and  her  handwriting  could  not  bo  proved  by 
any  one  that  the  Defendant  could  procure. 

It  was  objected  by  Mr.  Hamilton  for  the  Plaintiff,  that 

when  the  handwriring  of  a  deceased  witness  cannot  be 

^proved»  it  is  irregular  to  proves  the  handwriting  of  the  ob- 
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Kgor  himself,  thai  beu\^  not  essential  to  tlie  deed,  and  not  Oct.ir95. 
aniountin.^  to  any  proof  of  the  delivery  of  it.  Si^^V'^^ 

Per  curiam,  Williams  and  Hatwoop — The  law  only, 
requires  the  best  evidence  the  party  has  in  his  pi»wer.— 
The  subscribing  witness  must  be  pr(»dnced  when  there  is 
one ;  if  he  be  dead,  proof  of  his  hand  ^^  ritin^  ma>  be  ad^ 
mitted  ;  and  if  the  handwritinj^of  the  witm^ss  cannot  be 
proven,  then  pronf  of  the  handwriting  of  the  obligor  may 
be  received  ;  this  affording  a  stt*ong  evidence  thut  the  ob-* 
ligor  meant  to  make  himself  chargeable  by  that  signa^ 
ture.  And  the  Defendant  in  the  present  cnne,  was  per- 
mitted to  prove  the  handwriting  of  the  obligor* 

NoTi.     ri€k  note  to  ClemerU*  U  Co.  v.  Eaaon  U  Wright^  ante  18. 

Standen  v.  Bains* 

Generil  repatation  is  admifisible  at  evidence  In  eases  of  boandary.— * 
Harked  lines  and  cornen  may  be  esUbtished  a»  tlie  true  one,  al<« 
thougb  variant  from  the  courneM  and  distances  mentioned  in  the 
deed* 

Trespass,  guard  dausumfregit*  Not  guilty,  liierum 
tenevientumf  ^c.  pleaded.  The  Plaintiff  claimed  under 
JlrkUl^  who  patented  a  tract  of  lanil  in  tiieyear  1 740,  ex- 
tending* as  he  alleged,  to  a  line  distinguished  in  the  plat^ 
by  the  name  of  the  dotted  line.  The  courses  and  distan-* 
CCS  mentioned  in  the  patent  extended  not  ao  fur;  but  on-* 
ly  to  a  line  distinf>;uished  in  the' plat  by  the  name  of  tlie 
black  line.  The  Defendant  entered  this  intermediate 
tnuTt  in  the  year  1784,  and  ti>ok  possession-^whereufmnt 
Che  Plaintiff  brought  his  action.  The  court  permitted 
evidence  to  be  given,  that  the  dotted  line,  which  was  a 
marktHl  one,  had  for  a  long  time  since  the  year  1740  been 
reputed  the  line  of  Jirkill^s  tract — tlie  patent  calleit  foV  a 
gum  standing  in  BoberVs  line ;  this  gum  was  found  at  the 
termination  of  the  dotted  line.  It  next  called  for  two 
Hues  q(  Roberts*  tract,  the  dotted  line  was  upon  th««e 
t«^o  lines.  It  next  called  f<ir  Hoskin!*s  corner :  the  dotted 
line  went  to  that  corner,  and  there  was  nothing  to  prove 
the  black  line  to  be  the  true  one,  but  course  and  distance.  (^^9) 
There  was  no  witness  who  cotild  prove  positively,  that  the 
dotted  line  was  the  line  of  JirkiWs  tract.  • 

Per  curiam*  the  mistake  of  a  surveyor  In  describing  or 
laying  down  the  boundaries  of  the  land  paten  ted, 'Should 
not  prejudice  the  patentee,  if  the  jury  are  8ajti8li«'d  that 
the  marked  line  was  the  true  one,  although  the  Uistancea 

35 
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Oct.ir95.  thereof  will  not  mrrespond  with  the  distances  in  the  pa- 
tent— thererare  in  th<>  |ir«*sent  case,  the  jury  may  coniiifler 
whether  ihere  is  Huffirient  evidence  to  satiafy  them*  that 
thiH  dotted  line  wan  the  real  boundary,  though  not  truly 
desrribed  in  the  patent ;  and  if  they  think  su^  then  to  And 
for  the  Plaintiff  The  coui*t  then  recapitulated  the  cir- 
cuniHtances  above  mentioned*  as  affoitiing  a  pi'oof  of  this 
being  the  true  linc^  rather  tlian  the  other,  and  the  jury 
under  their  direction  found  fur  the  Plaintiff! 

NoTi.— ndtf  note  to  Bradford  v.  Bill,  ftnte  23. 

Ferguson  v.  Fitt. 

When  the  Tfstel  is  lost,  the  goods  that  »re  saved  are  not  liable  toave* 
rai^e— the  mnster  does  not  lo8<*  his  wares  by  the  loss  of  the  vessel. 
These  words,  in  a  leiter  from  a  Uef-ndant  to  the  Plaintiff,  **  I  would 
rathe*  come  to  a  settlement,  although  I  should  allow  the  account  as 
insisted  on  by  you,  than  wait  the  event  of  a  law  suit,"  are  sufficient 
to  take  the  case  out  of  the  statute  of  limitations. 

Case.  For  wages. due  to  the  Plaintiff* as  Master  of  a 
vessel,  which  he  had  navigated  for  the  Defendant  to  St. 
Eustntia ;  and  upon  an  account  settled,  and  a  special 
case  made,  stating  in  subntance,  that  these  services  were 
performed  in  1788,  or  beginning  of  17899  and  that  the 
Defendant  wrote  to  the  Plaintiif  within  three  years,  say- 
ing, **  he  would  rather  come  to  a  8ettlemcnt,  altliough  he 
should  allow  the  account  as  insisted  on  by  tlie  PlaintiflT, 
than  v\ait  the  event  of  a  law  suit  ;*'  and  the  doubt  stated 
on  this  iMiint  was,  whether  the  act  of  limitations  barred 
the  Plaintiff*  in  this  case.  The  special  case  further  sta- 
ted, tliat  when  the  vessel  left  Etistatia,  laden  with  rum 
and  other  articles,  there  were  on  board  six  puncheons  of 
rum  that  belonged  to  the  Plaintiff*,  and  that  the  vessel 
vas  lost,  after  it  had  passed  the  bar,  on  the  homew^;ii*d 
bound  voyage ;  and  that  these  six  hogsheads  of  rum,  to- 
gether  with  about  twenty  two  hogsheads  of  other  rum, 
the  property  of  the  Defendant,  were  saved ;  and  the  whole 
including  the  six  hogsheads,  came  to  the  Defendant's  (kis- 
aession ;  and  the  doubt  stated  for  the  opinion  of  the  court, 
was,  whether  the  six  hogsheads  of  rum  should  be  subject 
to  an  average  loss  or  not;  and  whetlier,  the  vessel  being 
lost,  the  Master  was  at  all  entitled  to  his  wages* 

Per  curiam^  (  after  several  days  taken  to  consider, ) 
when  a  vessel  is  in  danger  of  being  lost,  and  part  of  this 
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goods  on  board  are  cast  overboard  to  save  the  rest,  and  o«*-17^5. 
tk»-  vessel  afterwards  romes  safe  into  port,  the  ^oi^ds  that  ^"^^"^^^^^ 
are  saved  nhall  be  subject  to  averaf^e  ;  but  if  the  vessel  , 
ahould  not  come  safelj  into  port,  then  average  shall  not 
take  place ;  for  the  only  reason  of  average  is,  because  the  C^^^)  ' 
goods  preserved,  were  saved  by  the  Iosh  of  the  property 
thrown  overboard  ;  and  th<'n  it  is  reasonable  that  the  ow- 
ners of  the  saved  goods,  should  inaKe  a  just  compensation 
to  the  owners  of  the  goods  thrown  overboard — but  this 
does  not  take  place,  where  the  casting  of  the  goods  into 
the  sea,  is  not  the  CMUse  of  the  salvation  of  the  goods  pre-  • 

served :  and  they  relied  iip<»n  Beawes.  With  resfiect  to 
the  wsges,  sailors  lose  them  wh^^re  the  vessel  is  lost, 
from  the  time  of  their  sailing  from  the  last  port  of  deli- 
very. This  rtite  is  founded  in  policy,  to  make  sailors 
can*ful  of  the  vessel,  and  alert  in  the  preservati(»n  of  it, 
when  in  danger.  They  relied  iipoti  3  Bac  •ffir.  593— 
Comm.  Tfr(o  Navigation.  3  Burr.  1485.  Doug.  53^>.— 
But,  the  Master  is  not  subject  to  this  rule — th(Te  is  no 
case  which  says  he  is— he  must  therefore  have  judgment. 
As  to  the  act  of  limitations,  the  words  used  in  these  let- 
ters, will  take  the  case  out  of  it.  So  there  was  judgment 
for  the  Plaintiff: 

KoTB.**Fftcfe  Fetguaon  U  Wife  v,  Taylor,  and  the  note  thereto,  un- 
to 20,  for  the  ackuowledgment  requisite  to  take  a  citse  out  of  the  sta- 
tute of  limitations. 

Collins  Vs  Dickinson  and  Allen. 

A  partition,  in  a  partnership  concern,  is  matter  of  right,  find  may  bv 

called  for  at  any  time. 

Bill  in  Equity,  stating  a  partnership  entered  into  by 
the  Complainant  and  Defendants  in  the  year  1784,  for 
the  purpose  of  entering,  securing  and  improving  the  lands 
in  Lake  Phelps,  and  the  lands  adjoining  thereto,  and  for 
tlie  purpose  of  draining  and  preimring  them  for  cultiva- 
tion. The  bill  states  many  tracts  of  land  secured,  the  lake; 
drained,  housen  and  mills  built,  and  that  the  Complain- 
ant has  advanced  much  beyond  his  proportion — the  bill 
{irnys  a  partition  of  the  lands,  and  that  the  Defendants 
e  decreed  to  account  for  and  pay  to  him  the  overplus  of 
his  disbursements. 

They  pleaded  generally,  that  the  purpo^tes  for  which 
the  company  associated  were  not  yet  completed^  and 
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8ep.lf9S.  thiit  Borh  a  division  as  that  prayed  Tor,  will  be  roiaona 
til  tiiero  should  it  take  fdaret  aa  each  of  them  ReparHt^^fyt 
would  not  be  able  to  manage  the  buf^iness  so  as  to  derive 
any  profit  from  it.  The  account  was  referred  to  the 
Master,  and  he  had  made  his  report  to  the  present  term. 
On  the  plea,  it  was  argued  by  HamUion^  for  the  Coai- 
plainanty  that  a  partner  may  call  for  a  partition  whene- 
ver he  thinks  proper ;  that  lie  is  not  obliged  to  continue 
his  property  in  the  jtiint  concern  longer  than  he  is  satis* 
lied  ^\  ith  the  proceedings  of  the  companyy  and  that  the 
difficulty  of  making  a  partition^'or  the  inconveniences  it 
will  produce  to  any  of  the  parlies^  is  not  of  any  conaide- 
ration  with  the  court.  He  cited  1789*  c  34,  «.  1.  Jhnbler 
SSf ,  590    se  Bq.  Cm.  M.  629.  630.  1  L.  Ifay  536.  J9b6. 

179.  16  Fta.  Ah.  219,  240,  221.    2  Ch.  Cos.  237 

On  the  other  side  were  cited,  fFatson's  Law  of  Partn. 
398,  399.  MM.  460.  Lex  Merc  31-  And  it  was  tn6isted 
there  must  be  the  consent  of  all  to  dissolve  a  partner- 
abip.  if  one  wishes  to  withdraw  before  tlie  expiration  of 
the  time  appointed  for  the  compHny^s  continuance;  and 
that  when  a  partner  does  withdraw  that  should  be  done 
bonajide*  not  wliere  it  may  occasion  a  damage  to  the 
partnership,  as  it  would  do  in  the  present  case ;  nor 
ahouldit  be  done  with  any  sinister  view. 

Per  curiam — A  partition  is  matter  of  right,  therefore 
let  it  be  decreed  :  and  let  the  Complainant  have  a  decree 
for  monies  reported  due  to  him  ;  and  let  commissioners 
be  apfiointed  to  make  the  partition,  and  return  their  pro- 
^ceedings  to  next  term,  with  maps  or  plats  of  the  same, 
A  decree  was  entered  accordingly  for  these  puri>oses. 


HALIFAX*  OCTOBER  TERM,  1795. 
State  V.  Job  Garrigoes. 

If  the  jury,  in  a  capital  ease,  aeparate  without  returiiin{|r «  verdict,  the 
prisoner  ahall  not  be  tried  again  for  that  offencf . 

He  had  been  indicted  for  murder,  and  put  on  his  trial 
the  last  day  of  last  term,  and  the  jury,  after  the  court 
had  gone  from  the  i>ench,  but  without  adjourning,  sepa- 
rated without  giving  any  verdict;  and  n<i\^  it  ^^a•mo%ed 
by  the  Attorney-General  that  he  might  be  again  put  upon 
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his  trial,  and  he  ciMi  Killing  42,  52-  Fo%\tr  27,  29,  7^.  Oct  1795. 
J7.  n.  P.  C.  294,  295.  E  contra  were  <  ited  H.  P.  C. 
▼erbo  verdicU  c.  47,  s.  ]« p.  4$9.  wliert*  it  is  said  to  have 
been  lield  for  law  ever*8ince  the  Rtvolutioti,  that  a  jury 
cannot  be  discharged  in  a  capital  case  without  giving  a 
verdict. 

Par  CHriam-»-Tiie  rulr  as  laid  down  in  3  Co.  Insi.  110, 
and  1  In$U  227,  is  general  and  without  jpxceptioo.  that 
a  jury  in  a  capital  rase  cannot  be  discharged  without 
lairing  a  verdict ;  afterwards  however,  in^ the  reigiia  of 
the  latter  sovereigns  nf  the  Stiiart  family,  a  different 
rule  prevailed,  that  a  jury  in  such  case  inight.be  dis- 
charged (ov  the  purpose  of  hHving better  evidence  against 
him  at  a  rutui*e  day  ;  and  this  power  was  exercised  for 
the  benefit  of  the  crown  only  :  but  it  is  a  doctrine  s(i  ab- 
horrent to  every  principle  of  safrty  and  stcurity,  that  it 
ought  not  to  receive  the  lea<<t  countenance  in  the  Cfiurts 
of  this  country  ^  In  the  time  of  James  the  second,  and 
Bince  I  lie  Revolution,  this  doctrine  raine  under  examina- 
tion, and  the  rule  as  laid  down  by  JL rolce  was  leuved  with 
this  addition,  that  a  jury  shouldnot  be  discharged  in  a 
capital  case,  unless  for  the  benefit  of  the  prisoner  ;  as  if  (242) 
the  prisoner  be  a  woman  and  be  taken  in  labour  ;  or  if 
the  prisoner  after  the  jury  ai*e  charged  with  him,  be 
found  to  be  insane,  and  the  like  ;  or  if  at  the  prisoner's 
request,  a  jury  be  withdrawn  to  let  him  in  to  take  Ihe 
benefit  of  an  exception,  which  otherwise  he  would  have 
lost,  as  in  the  case  ol  Foster,  in  the  present  case,  the 
jury  were  suflTered  by  the  court's  officer  to  separate  with- 
out giving  a  verdict ;  as  they  could  not  agree  to  convict, 
it  is  strong  evidence  of  the  party's  innocence  ;  and  per- 
haps he  coulH  not  be  tried  again  with  the  same  advan- 
tage to  himself  as  then.  Perhaps  his  witnesses  are  dead, 
or  gone  away,  or  their  attendance  not  to  be  procured,  or 
some  accident  may  prevent  their  attendance.  We  will  % 
not  again  put  his  life  in  jeopardy,  more  especially  as  it 
is  very  improbable  we  shall  be  able  to  possess  him  of  the 
same  advanrages— So  he  was  discharged. 

NoTV. — fide  State  v.  Spier,  1  Dev.  Rep,  491«  in  which  this  case  is 
recognized  and  confirmed. 


Slate  V.  Alexander  Wilson. 

A  burglary  may  be  committrd  in  a  utore  htujse  ttsmlinf^  lwenty*folir 
yard.H  from  the  dwelling  house,  itnd  sepHratfd  therefrom  by  a  fence, 
if  the  owner  •  r  hia  servants  sometimes  sleep  therein. 

He  was  indirted  for  biirqlariotisly  btrHkinjic  An<1  <^ntci*- 
in.GC  Hie  dwelling  house  of  one  Ldtvrence  Smithy  in  (he 
ni.(;ht  *itne,  and  stealing  frnm  ther<re  a  number  of  piere.s 
of  hard  mnrie^,  &r.  Upon  the  evidence,  it  appeared  that 
the  house  wliirli  whs  broken  npeny  was  a  store  house» 
standing  at  the  distance  of  twenty-Tntir  yards  from  the 
dw(  llitig  house  of  Smith,  separated  therefrom  by  a  fence, 
and  that  it  did  not  stand  in  his  yard.  The  o^her  facts 
necessary  to  support  the  indictment,  were  well  enough 
proven. 

Per  curiam.  With  i  espect  to  tlie  term  dwelling  house, 
as  used  in  an  indictment  for  burglary,  it  hath  a  technical 
meaning,  not  that  meaning  which  is  annexed  to  it  in  com- 
mon acceptation.  All  out  houses  standing  in  the  same 
yard  with  the  dwelling  house*  and  u^ed  by  the  o\%ner  of 
the  dwelling  hou^e  as  appurtenant  thereto,  whether  the 
yard  be  open  or  enclosed,  are  in  the  eye  of  the  law  parts 
of  the  dwelling  house  ;  and  will  satisfy  that  word  used 
in  an  indictment  of  burglary.  So  if  a  store  house  stand 
out  of  the  yard  and  curtilage,  and  be  srparated  thci^efrom^ 
but  tlu^  owner  or  his  servants  sometimes  sleep  therein,  it 
is  iti  law  a  dwelling  house.  1  H.  H.  P.  C.  557.  And  here 
it  being  pio\e(l  bv  Solomon  Smithy  that  he  acted  as  the 
stoiv  keeper  ui  Lawrepice  Smiths  and  ns  his  servant*  and 
that  he  had  fiecjnently  slept  in  this  house  tiirough  the  fall 
in  which  the  breaking  was  committed,  if  the  jury  Jjelieve 
the  prisoner  is  the  person  who  broke  the  house,  and  stole 
(243)  ^*«e  oione}  as  lai<l  in  the  bill  of  indictment,  they  ought 
to  find  him  guilty  of  the  burglary.  He  was  found  guilty 
accordingly,  and  had  judgmetit  of  deatii  j  but  tlie  Gov- 
ernor pardoned  him. 

NoTK — Vide  State  v.  Twiit^,  ante  102.    State  v.  Langfyrd,  1  Dtv. 
Rep.  253.  "* 

Anonymous. 

The  woi-ds  of  a  will,  directinfc  all  just  debU  to  be  paid,  will  prevent 
the  bar  of  the  statute  of  limitations. 

Onenftiie  que^^tions  in  this  case  was,  whether  the 
Plaintiff  was  barred  by  the  act  of  limitations.    The  note 
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of  hand  was  given  in  the  year  1783,  in  (he  month  of^^^*^^. 
Oct<»bt'r  or  November.  An  action  was  brought  seven 
or  eight  years  artcr,  but  in  tlie  mean  time  Defendant  di^'d, 
not  long  before  the  commencement  of  thin  suity  and  by  his 
will  in  one  piivt  thereof  said,  after  paymtMil  of  all  my 
jnsl  drbtsy  then  I  give,  &c.  Per  curiam — The  act  of 
limitations  whh  made  to  pre\ent  the  inconvenience  of 
stale  demands,  and  to  hinder  them  after  a  reasonable 
length  of  time  from  rising  up  to  chat*ge  htm.  This  law 
tliongh  y^ivy  generally  reprobated,  is  founded  upon  prin- 
cipleM  of  justice,  and  onght  to  bo  adhered  to  ;  and  had 
the  act  never  received  an  interpretation  wliith  might  go« 
vern  the  present  case,  the  court  would  now  beof  opinion^ 
that  the  usting  of  sue!)  W(»rds  in  a  man's  will,  ought  not 
to  prevent  the  operation  of  that  act,  for  timt  they  are 
words  common  in  almost  all  wills :  but  these  words  by 
former  decisions,  have  been  held  to  have  that  effect,  for 
the  executor  without  such  words  is  bound  to  pay  all  re- 
coverable debts  ;  hut  these  MiM^ds  are  supposed  to  hind 
him  to  *Jomethinj^  further — the  payment  of  all  just  debts, 
3  P.  WiL  37 S.  Salk.  154.  2  Vern.  14 i.  whe»her  recover- 
able at  law  or  not«  and  are  deemed  to  mean  more  than 
the  law  lays  upon  the  executor  \\ithout  any  such  words 
used.  The  Plaintiff  had  a  verdict  and  judgment.  Baker 
for  Plaintiff,  and  Ddvie  for  Defendant. 

Note. —  Quere,  whether  this  case  is  not  overruled  by  the  case  of 
JValker^s  Ex^rs.  v.  Campbell  &  oi/icra,  1  ffuwks  S04,  in  which  i^  wa»  ' 
liqlfi«  that  a  (k'bt  burred  by  the  sutute  ot  hiiiitatK>n.s  is  not  revived  [^y 
a  direction  in  th«;  debtor's  w\]\  tliat  ccrta.n  slaves  be  sold  *' and  v.  itti 
the  proceeds  tliercnf,  after  Jfat/i/tjS'  my  dehfs,  tlu:y/*  &c.  See  wlso 
liurhe  V.  JoneSt  2  f  >*   U  Beam.  275. 

Susannah  Winstcad  t?.  the  Heirs  and  Terretenants  of 

Richard  Winstcad,  deceased. 

A  Widow,  <iince  the  act  of  1784,  can  claim  d^weronly  out  of  the  lands 
of  wiiicii  the  hurtband  Jiod  seised  or  posiiessed-  A  icvy  upon  lands 
in  the  lifetime  of  the  hu.ihund  divests  the  widow's  cluim  fur  dovvev 
upon  those  landa^  though  they  may  not  be  sold  until  after  his  death. 

This  was  a  petition  for  dower,  drawn  according  to  the 
directions  of  .he  act  of  1784,  c.  22,  5.  9,  and  the  counsel 
have  afi;reed  to  this  spceisil  case.  FTinstead  possessed  of 
the  premises,  was  sued,  and  a  judgment  whs  obtained 
•gainst  him  in  £d^e(omb  County  Court;  an  eTiecution 
issued;  and  the  Sheriff  levied  on  the  land  and  other  pro- 
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Oct.  1795.  pp|.|y  ,^  fpj^  dayfl  before  the  death  of  Winstead  ;  and  after 

^^^""^^^'^  lii<}  deaths  the  pprsonal  property  not  being  sufficient  to 

salisfy  th^  debt,  he  sold  ttie  land,  and   the  Defendant 

Duncan  Dew  purchased.     The  qiientioii  ia,  a4  (he  tius- 

band  died  since  1784,  whether  the  PlaiutifTis  entitled  to 
^244)    linger. 

This  special  case  was  made  on  account  of  a  difference 
in  opinion  between  Jnd,e:e  Williams  and  Jnd^^e  Hat-, 
WOOD.  The  latter  bein^  clearly  of  opinion  she  was  not 
entitled  to  her  dower ;  the  other  being  very  clear  that 
she  was  entitled. 

Tlie  follfiwing  is  the  opinion  of  Judge  Hatwooh^ 
transmitted  to  the  court — Judge  Williams  sent  none* 

The  two  questions  heret  are,  uhethfp  a  widow  be  en- 
titled to  dower,  in  lands  of  which  her  husband  died  Nei$ed 
or  possessed  only  ;  or  whether  she  he  entitled  as  at  com- 
mon law  to  dower,  in  all  the  lands  of  ^ihich  the  husband 
was  seised  during  the  coverture  ;  and  secondly,  whether 
lands  are  evicted  out  of  the  poKSrssion  of  the  debtor^  by 
P  the  SiieriflT's  levying  an  execution  upon  them  in  the  life- 
time  of  the  debtor. 

As  to  the  Arnt  point,  it  was  a  principal  object  of  this 
act  to  lakf  off  all  restraints  from  tho  alienation  of  lands, 
to  the  end  that  this  S|iecie8  of  property  might  be  accom- 
modated to  the  purposes  of  individuiiU  engaging  in  use- 
ful uudertakings,  and  to  the  principles  of  a  Republican 
government.     This  act  destroys  estates  tail  entirely,  and 
in  order  to  enable  husbands  to  convey  thdr  lands,  free 
from  the  incumbrances  of  the  wife's  claim  of  dower,  it  di- 
rects that'this  claim  shalJ  commence  for  tiie  future,  from 
Uie  death  of  the  husband  ;    making  a  provision  for  her 
against  unfair  conveyances,  made  by  the  husband  with  in« 
tent  to  defraud  lier  of  her  dower  ;  which  plainly  disco- 
vers tlie  meaning  of  the  Legislature  to  be,  that  with  i*ea- 
pect  to  fair  conveyances,  she  was  not  eniitled  to  dower— 
which  point  at  once  pnives  and  establishes  the  doctrine^ 
that  dower  at  the  common  law  is  abolished  ;   for  by  the 
common  law,  the  widow  was  entitled  to  dower  In  all  (he 
lands  the  husband  sold  after  the  coverture ;  whereas  now, 
,    she  cannot  claim  dower  in  them  if  fairly  sold.     If  a  wife 
can  yet  claim  dower  at  the  common  law,  the  husband 
cannot  convey  his  lafids  free  from  incumbrances,  and  ttie 
object  of  the  Legislature  is  not  attained.     An  affirmative 
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act*  if  it  imply  a  negative,  may  operate  as  a  repealing  Oen  1795. 
act— -now  if  a  widow  since  ihe  passing  »f  the  act  of  1784,  v^">^>fc^ 
is  to  have  dower  in  the  landH  her  husband  died  seised  of,^ 
it  seems  to  follow,  she  is  not  entitled  to  dower  in  lands 
he  did  not  die  seised  of:  otherwise  wtiei-e  was  the  use  of 
saying  she  should  have-dower  out  of  those  lands  he  died 
seised  of.    If  she  is  still  entitled  to  dower  at  the  common 
law,  Che  whole  of  the  eighth  section  of  the  act  of  1784,  is        ^ 
nugatory  and  of  no  siguification^-the  first  thing  it  pro* 
Tides  is,  that  she  shnll  have  dower  of  the  lands  he  died    (M5) 
aeised  or  possessed  of-«she  was  entitled  to  that,  at  the 
common  law.    It  next  provides  against  fraudulent  coq« 
veyances  to  ilefeat  her  of  Iter  dower — ttie  common  law 
entitled  her  as  from  the  time  of  the  marriage,  and  any 
subsequent  conveyance,*  whether  fair  or  unfair,  was  sub« 
ject  to  her  dower.    Thus  the  whole  clause  is  useless  and 
vain — bur,  if  it  is  alterative  of  the  old  law,  then  every 
word  has  its  full  effect  and  o|ieration  :  and  surely  a  con- 
struction that  gives  some  effect  to  every  word*  is  much 
preferable  to  tliat  which' destroys  a  whole  clause. 

If  it  be  said  the  act  intended  to  create  a  species  of  dow? 
er  different  from  that  at  the  common  law,  allowing  the 
widow  in  some  respects  gi'eater  advantages,  though  less 
in  others,  and  to  give  her  choice  e4ther  of  the  otie  or  the 
other,  I  ask,  where  is  the  authority  for  such  a  suppi)si«* 
.tion  ?  The  act  speaks  of  no  such  election,  nor  is  there 
any  reason  founded  in  the  Kpirit  of  the  act  to  presume 
such  to  have  bt^en  the  intentiim.  And  besides,  the  last 
clause  of  the  art  of  1784,  expressly  repeals  all  lawn  that 
come  witliin  the  purview  of  that  act :  whereby,  as  I  on*  ' 
derstand  it,  all  la^s  providing  for  the  same  cases  that 
are  provided  for  by  the  enacting  part  of  the  act,  are  re- 
pealed ;  and  thia  expressly  takes  in  the  common  law  res- 
pecting dowei*.  I  am  ttiei*efore  of  opinion,  tliat  since  the  ^ 
act  of  1784,  c.  22,  a  widovv  is  only  entitled  to  dower  out 
of  lands  her  husband  died  seised  or  p<issessed  of,  and  can- 
not have  it  out  of  lands  he  dies  seised  of  during  the  cO' 
verture,  but  conveyed  away  before  his  death. 

As  to  the  second  point,  whether  lands  are  evicted  out 
of  tlie  possession  of  the  debtor  by  a  Sheriff*^  levying  an 
execution  uponnhero  in  the  lif«'time  of  the  debtor ;  for  if 
tbey  are,  then  the  Plaintiff's  husband  was  evicted,  and 
so  iiok  seised  and  possessed  at  the  time  of  his  death,  as 
tbe  act  cpquires.    1  think  there  can  be  no  doubt,  but  that 

36 
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Oct.  .795.  fii^  completing  act  of  an  execution,  hath  i*e1ation  to,  and 
^'^^^'^^^^  effecf  friim,  the  time  of  the  lien  occasioned  by  the  judg- 
»  menty  or  the  execution  attaching  on  ihe  pro|>erty  :  or  in 
*  other  words,  that  e\ery  sale  upon  Bjl.fa,  hath  relation 
to  the  tcHte  of  the  writ,  and  is  a  sale  from  that  time ;  if 
not,  in  the  case  of  landH,  from  the  time  of  the  Jadf^menti 
and  e\ery  extent  upon  an  eteeit  is  an  extent  from  the  time 
of  the  judgment  i*endered.  The  reason  of  this  fif:tion  u 
founded  injustice — it  is  for  the  purpose  of  prerventing  sob- 
sequent  incumbcanres  interfering  with  the  interests  of  thn 
(^A^\  Plainiifff  who  might  be  defewted  of  his  debt,  if  such  sub- 
^  ^  sequent  incumbrances  were  allowed  to  have  priority  tn 
sales  happening  afterwards,  though  the  executions  had  is- 
sued before.  For  this,  or  some  such  reason,  I  presume  it 
is,  that  in  every  case  wdere  the  taw  makes  a  lien  to  take 
place  on  the  pn^perty,  wliether  real  or  personal^  the  exe» 
cution  is  good  fi-om  that  time.  In  the  case  of  a  rec^ove- 
ry  of  a  real  estate,  the  recoieree  died  before  execution 
issued,  yet  as  the  judgment  was  as  of  the  first  day  of  the 
term,  and  the  execution  also,  the  execution  when  execu- 
ted, vested  the  profierty  in  the  recoverer,  as  from  the  time 
of  the  judgment  ;  sa  tliat  the  recoverer  was  divested  of 
the  |>os9e8sion  and  seisin,  as  from  the  first  day  of  the 
term  when  the  judgment  was  given,  1  Stp.  106,  6,  JShH* 
ley^s  case.  When  a  judgment  is  recovered  in  debt  against 
the  ancestor,  if  a  scLfa.  be  taken  out  against  the  heir, 
and  others  terretenants,  this  scLfa*  goes  against  the  heir 
as  a  terretenant,  and  not  as  heir ;  becatise,  the  land  be* 
ing  bound  by  the  judgment  against  the  ancestor, is  in  cus* 
todia  legiSf  and  descends  not  to  the  heir;  and  if  under 
Bucli  circumstances  the  heir  gets  possession,  he  is  treated 
as  a  terretenant.  3  Rep*  HerberVs  case.  In  tlie  case  of 
Baker  and  Long9  decided  in  this  court,  one  of  the  two  par* 
eels  of  land  laid  in  the  declaration,  was  sold  under  a 
judgment  given  against  the  ancestor  In  his  lifetime;  the 
other  parcel  under  a  judgment  against  the  executors,  and 
by  the  judgment  of  the  coui*t.  I'he  Plaintiff  recovered 
the  latter,  and  lost  the  former,  because,  the  judgment 
against  the  ancestor  iiad  evicted  the  lands  out  of  his  |km- 
sesMiuii  so  far,  that  they  did  not  descend  to  the  PlaititiflT^ 
In  the  case  of  an  execution  bearing  teste  before  the  death 
of  a  testator,  but  not  executed  nor  even  levied  till  after, 
it  may  be  lawfully  executed ;  because  the  lien  on  the  g*»ods 
commenced  with  the  teste  of  the  writ^  and  the  legal  pos- 
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session  of  the  n^oods  are  from  thut  time  in  euitodia  legiSf  ^^^'  ^'^^^' 
aini  are  not  in  the  poKAessionof  the  executor  as  i  xecutor*  ^'^'^'^'^^•^ 
2  L.  Ray.  849.  850.     But  if  the  teste  of  t4ie  writ  of  exe- 
cution be  after  the  death  of  the  testutor,  there  the  ^oods 
in  t(ie  hands  of  fhe  exrrntor  can  nut  be  touched*  S  P.  WU»  *■ 

wtiere,  it  is  held  by  Lord  Parker^  that  the  puMSCKHinn  of 
the  goods  are  evicted  odt  of  the  handd  of  the  t-Htatnr  in 
such  case,  by  the  teste.     Consider  it  upon  the  reason  of 
the  thing,  if  the  levying  the  execution  will  not  evict  the 
-  possession,  then  what  will  ?     Will  the  sale  by  thf  ShemflT 
do  it  i    The  Sheriff  has  no  right  to  give  possesMion.'— - 
The  actual  corporal  possession  may  still  be  held  by  the 
debtor*  but  the  sale  passes  the  fee  and  all  the  interest  that    •o^-.n 
the  debtor  hath.     If  it  is  the  sale,  or  the  levying  either,    \^*) 
that  works  a  legal  dispossession,  then  the  law  no  longer 
governs  property  in  these  cases,  but  the  Slieriffs  in  the 
different  counties  ;  for  the  Sheriff  by  d»*laying  to  levy  and 
sell,  or  by  forwarding  tlve  levy  and  sale,  will  make  the 
widow  to  be  entitled  or  not  to  dower,  and  fhe  creditor  to 
lose  part  of  his  debt  or  not.     Suppose  in  the  present  case 
*U  had  pleased  the  Sheriff  to  sell  on  the  day  he  levied, 
then  she  would  not  have  been  entitled  to  dower ;   but  as 
he  has  sold  after  the  death  of  the  husband,  she  is  entitlrd. 
This  involves  such  an  absurdity  as  cannot  be  endured.— « 
Most  clearly,  the  rights  of  the  widow  do  not  depend  up* 
on  the  good  pleasure  of  the  officer ;  the  law  un(loub(<  dly 
hath  fixed  them  upon  a  better  foundation ;  the  law  makes 
the  lien  of  an  execution  against  lands,  to  commence  from 
the  teste  of  the  writ :   and  were  it  not  for  the  case  of 
BeU  and  HUlf  I  should  think  from  the  judgment ;  and  to 
that  all  subsequent  acts  have  relation  ;   so  that  the  pur- 
chaser is  in  as  from  that  time,  and  of  course,  has  all  the 
interest  that  the  debtor  had  as  from  a  time  prior  to  his 
death.     Like  the  case,  where  a  testator  by  his  will  em- 
powers his  executors  to  sell  his  land,  and  after  his  ileath 
the  executor  sells  accordingly,  the  vendee  is  in  by  the  tes- 
later.    The  law  deems  it  a  sale  by  the  devisor  himself, 
for  the  purpose  of  over  reaching  the  descent  to  the  beir^ 
Plow.  Com.  475.    The  posKession  of  the  heir  in  that  case^ 
after  the  death  of  the  devisor  and  before  the  sale,  is  just 
•uch  a  kind  of  iiossession  as  that  of  the  husband  in  the 
case  now  before  us  was,  after  the  teste  of  the  exec*ution  or 
perhaps  the  judgment,  of  no  consideration  in  law,  when 
a  sale  doth  in  fact  afterwards  take  place.     Let  us  sup- 
pose another  case.    If  a  man  devise  that  his  executor 
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Oct  ir95;^^^l]  g^|)'h{g  lands,  and  die ;  And  nfter  his  death  his  heir, 
who  18  a  married  man,  enters  and  dies,  and  afterwards 
the  execators  sell  pursuant  to  the  will,  would  the  wife  of 
the  heir  be  entitleil  to  dower  i  Surely  she  would  not.— 
Tel  in  this  case,  the  heir  was  as  much  seioed  of  the  land 
and  inheritance  as  the  husband  ^^as  in  the  caRe  now  before 
as.  But  in  both  cases,  the  seisin  and  po^esaion  of  the 
husband  and  heir  iraninh  away  when  the  sale  takes  place, 
because  then,  the  purchaser  is  in  ;  in  the  one  case,  from 
the  devisor  immediately,  and  in  the  other,  from  the  com- 
mencement of  the  lien  upon  the  land  :  and  whetlier  that 
commence  with  the  judgment,  the  teste  of  the  writ,  or  the 
levying,  each  of  these  preceded  the  death  orthr  husband. 
I  have  no  doubt  but  that  judgment  should  be  for  the  De- 
fendant, the  vendee. 

■ 

In  October,  1796.  the  cause  was  again  moved,  the  Jud- 
ges Macat  and  Stoke  being  present :  but  Judge  Ma- 
,CAT  not  being  prepared  to  give  his  opinion,  the  cause  was 
adjourned.  It  was  afterwards  moved  when  Judge  \l'ix- 
liiAMs  was  present,  who  inclined  to  change  his  former 
opinion — afterwards  the  cause  went  off  without  a  decision. 

NoTB.— Tliit  ctse  w«8  cupported  by  the  present  Supreme  Court  in 
JUfdgei  V.  MeCabe,  3  Mawkt  T8,  but  overruled  by  ?y«g|  U  Wijk  v. 
MUhitridsre,  1  Ikv.  Rep,  30.  When  a  person  conveys  his  lands  m  irust 
to  ti»tisty  creditors  but  continues  in  poswssion  till  hit  death,  his 
widow  is  not  entitled  to  dower  therein.  Taskt  v.  Fenitjf,  3  JKsdb 
135. 


CMS) 


v.  Deberry. 


Case.  For  nuisance  in  erecting  a.mill.  Percuriaw^ 
Hatwood  onlj  present — This  action  will  be  for  every 
fresh  continuance  after  a  former  action  brought  It  is 
not  usual  to  g^ve  heavy  damages  in  the  first  verdict,  that 
is  chiefly  to  ascertain  the  fact  whether  nuisance  or  not. 
If  the  party  afterwards  remains  obstinate  and  a  second 
action  becomes  necessary,  there  the  damages  are  usually 
high.  There  Is  some  evidence  of  the  assent  of  the  Plairn 
tiff's  father,  that  Defendant  might  build  the  mill ;  and 
of  a  subsequent  agreement,  that  the  Plaintiff's  father 
would  rest  satisfied  if  the  Defendant  would  rut  down  the 
dam  to  seven  and  an  half  feet ;  but  as  no  land  can  be 
conveyed  withoai  deed  or  other  notorious  acts,  so  a  man's 
lands  cannot  be  chitrgtd  by  any  matter  of  less  solrronity. 
A  licenea  ta  orer&ow  a  man's  land  by  a  miU^ponib' 
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fbr  this  reftsom  i9  not  good  If  onJy  verbally  jpiv^n— unil  Mar-irda 
this  to  avoid  the  danger  of  charging  or  affecting  a  man's 
real  property  by  suborned  oaths. 

NoTs.— Upon  the  first  point  resolved  in  tbii  case,  s^e  to  the  same 
effect  Carruihen  ▼.  TiUnum,  fwi  501.  The  net  of  1809,  Ret*  t.  773^ 
pointA  out  anew  mode  of  obtaining  redress  uht  re  lands  are  overflowed 
bj  a  miU-pond,  which  takes  aw»y  the  common  Uw  nj^ht  of  sitinjv,  un- 
less in  the  case  specified  by  the  act.  MurAford  fif  othen  v  TVrry.  2 
Cor.  Lmo>  H^.  425.  In  procecdin)^  under  the  act  of  1809,  if  the 
Defendant  dies,  the  heirs  cannot  be  made  parties,  and  the  suit  must 
abate,  FHIohv  ▼.  Fulgham^  3  Murph,  254.  With  refpird  to  the  lict  nse 
Bee  Cooky.  Siearng^  11  Mats.  Hep.  533,  cited  in  the  3d  ^m.  Ed,  of 
Comytu  on  Cont.  80,  where  it  is  salrl  that  a  verb  'I  license  may  exeas«  , 
•  trespass  upon  lands,  thoui^h  it  cannot  convey  any  permanent  interest 
in  them.  The  distinction  seems  to  he  foundedin  just  ice  and  does  not  at 
all  trench  upon  the  rule  of  law  which  requires  interests  in  land  to  be 
conveyed  by  deed.  A  license  to  overf^w  a  m»n*8  land  by  a  mill« 
^poml  would  create  no  permanent  right  or  interest,  if  only  verbtlly 
^iven  (  but  if  the  grantee  of  the  licenae  does  the  uct,  surely  he  njuv 
jn&tify  when  attempted  to  be  treated  a$  a  trespa<;ser.  It  is  true  the 
licenae  may  be  countermanded,  and  then  the  grantee  must  forbear,  or 
he  will  make  himself  from  that  time  (what  he  would  have  been  with* 
out  a  license)  a  trespasser. 


MEWBERN,  MARCH  TERM,  ir96. 
Den,  on  the  demise  of  Slade  v.  Nathan  Smitli. 

An  actual  possession  is  not  necessary  to  prevent  the  operation  of  the 
statute  of  limitations  until  an  adverse  possession  commenctts,  which 

.  adverse  possession  mast  be  a  continued  one  for  seven  <eais  to  bar 
the  Plaintiff.  A  deed,  which  is,  in  form,  a  bargain  and  s^le,  except 
that  the  consideration  is  expressed  to  be  love  and  affection,  in- 
.alead  of  money,  may  be  construed  a  covenant  to  stand  sei&ed.  It 
seems  that  judicisl  proceedings  speakin|!f  of  Hn  act  of  Asaemhly, 
may  be  evidence  of  such  act  when  it  is  lost  by  time.  A  bare  right, 
of  entry  cannot  be  transferred. 

"^  * 

Ejectqient.  For  S60  acres  of  land  on  the  North  aide  of 
Trent  river*  beginning  at  the  mouth  of  a  creek,  then  down 
the  river,  thence  by  a  line  at  nearly  right  angles  from  tlie 
rjver,  and  so  round  to  the  cfcek,  and  do^'ii  the  creek  to 
the  beginning.  The  PUintifT's  title  was  deduced  thus, 
the  Lords  Proprietors  f>n  the  12th  November,  in 3, 
granted  to  James  Castage;  he  died  under  age  and  v^  itbout 
Issue,  leaving  an  only  sister  Jantf  married  1o  Finyaw  ; 
whom  she  survived,  and  in  the  year  1764,  she  conveyed  to 
her  Hon  James  Finyaw.  He  on  the  24th  March,  1791, 
conveyed  to  the  lessor  of  the  Plaintiff,  the  whole  three 
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^^^J^^  hundred  and  sixty  acren,  describing  it  by  theboundaricft 
mt'ntionefi  in  the  original  grant.  This  action  w*ih  com- 
momed  in  the  mantli  of  April,  in  the  year  1791*  On 
the  part  of  the  Dcfendantn  it  was  |iroyen  bv  an  old  deed, 
dated  the  10th  of  January*  1714,  and  by  the  records  of 
the  court. of  orphans  of  the  same  year,  that  one  BricCf 
(249)  KUiit'dian  of  th<*  grnnlee  Costtt^^*  had  by  {lerroisaion  of 
the  court  of  orphans,  sold  one  liuiidi^ed  and  sixty  acres 
of  ttd.H  land,  beginning  at  the  lower  corner  tree  on  the 
river,  running  up  the  river,  and  tfien  into  the  uoods  for 
coio|ilenient  A  deed  of  1744,  and  another  of  1764,  were 
produced  ;  in  the  latter  of  which  Mr.  Cornell  was  a  party. 
These  proved  that  the  second  line  of  this  tract,  and  tho 
thir<l  corner,  were  deenicd  at  those  periods  to  be  the  line . 
an.d  corner  of  Vassimore^  the  bargainee,  who  pui*ch;i8cd 
of  the  guardian ;  wlieieby  the  location  of  the  160  acres 
*  was  confined  to  the  lower  part  of  the  tract.  On  tiicpart 
of  the  Defendant  it  was  further  proven^  that  on  tiie  £3d 
of  July,  1774,  Mr.  ComeU  obtained  a  giant  for  a  large 
part  of  this  tract  of  land,  adjoining  the  river  and  creek* 
and  that  in  the  spring  of  the  year  1775,  in  the  month  of 
April,  he  took  possession;  which  hath  been  continued 
e%er  since  ;  first  by  Edwards,  his  son-in-law,  and  by  his 
widow  and  her  chiidrrn  since. 

Bdvie.  the  counsel  for  the  Defendant,  argued  that  as 
there  was  no  evidence  of  possession  in  the  FinyawSf  for 
a  great  length  of  time  preceding  the  entry  of  ConifU,that 
therefore  Cornelias  entry  had  taken  away  Finyaw^s  right 
of  possession.  For  wlien  a  grantee  has  not  had  posses* 
siofi  fc»r  seven  years  before,  and  another  claimant  enters* 
as  Cktmdl  did  in  this  case,  the  act  of  limitations  will  toll 
the  entr>  of  such  person.  Seven  years  passing  without 
an  entry  on  the  part  of  the  first  grantee,  and  another 
person  then  found  in  iwissession,  tolls  the  grantee's  right 
to  turn  the  other  out  of  possession — his  right  of  posses* 
sion  is  lost — there  is  no  necessity  under  the  act  that  the 
possession  of  the  enterer  should  be  continued  seven  years. 

Per  curiam — Whatever  construction  may  have  pre- 
Tailed  in  England  upon  their  statute  of  limitations,  it  is 
clear  wiMi  res|)ect  to  our  act,  when  a  man  hath  obtained 
a  grant  of  land,  he  thereby  gains  a  constructive  pasaea* 
sion,  which  continues  nniil  an  actual  adverse  possession 
coniuiences,  and  that  ndvorse  possession  most  be  cofi* 
tinued  seven  years,  before  the  jus  intrandi,  or  right  ^ 
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IMMsession  or  the  fii-st  grantee,  is  lost  A  single  act  of  M*^  ^9fe 
entry  cannot  takeaway  the  grantee's  right  of  possession  •^•^^'^^^^^ 
because  such  entry  may  be  made  without  any  notoriety^ 
whereas  seven  years  actual  possession  affords  notoriety^ 
and  as'  it  were  calls  upon  the  owner  to  assert  bis  right. 
In  the  present  case»  unless  there  hath  been  such  actual 
possession  for  «even  years,  as  is  allowed  of  in  law  compu* 
tations  the  PlaintifT's  right  is  not  tolled.  As  to  the  (350) 
time  elapsed  between  the  sixth  of  March,  1773,  and  first 
of  June  1784,  that  was  not  allowed  of  by  tbe  express  di- 
rection of  two  acts  of  the  General  Assembly  ;  and  the 
possession  that  can  be  counted  in  the  present  case,  is  only 
from  the  first  June,  1784,  to  the  time  of  the  commence- 
ment  of  thiv  action,  which  was  short  of  seven  years  by 
two  or  three  months.  An  objection  hath  been  made  to 
the  propriety  of  disallowing  the  time  between  the  first  of 
March,  1773,  and  the  fifteenth  of  November,  1777,^ 
tbe  act  of  1777f  only  sa^inj;  it  should  be  disallowed 
when  pleaded  to  actions  brought ;  whereas  the  act  of 
limitations  is  never  pleaded  in  this  action  of  ejectment* 
The  answer  to  that  is,  vbi  eadem  €$t  ratio,  ibi  eadem  est 
lex9  the  reason  of  that  provision  was,  because  during  the 
time  that  tntervene<l  between  these  two  periods,  there 
ivere  no  courts  in  this  country  ;  does  not  this  reason  ap« 
ply  with  equal  force  to  an  ejectment  case  as  to  any  other? 
A  man  out  of  possession  when  the  la«  provides  him  with 
no  means  to  gain  possession,  should  not  have  the  not 
getting  of  possession  during  .that  time  imputed  to  him  at 
an  abandonment  uf  his  pi*operty,  any  more  in  the  case  of 
a  real  estate  than  in  that  of  a  fiersoiNil  estate.  What  is 
still  a  more  full  answer  to  the  objection  is  this,  that  if 
the  act  of  1777^  had  not  been  made,  the  act  of  limitations 
would  not  have  run  during  the  time  there  were  no  courts 
ill  the  country,  to  which  the  Plaintifi*  could  apply  for  ttib 
i*ecovery  of  his  riglit  No  laches  in  such  case  could  be 
imputed  to  him,  nor  could  any  presumption  be  founded 
upon  hisdelay,  as  there  is  in  all  cases  where  the  act  applies. 
The  C4)urt  here  cited  Co.  Lift,  in  his  chapter.of  Entries, 
where  it  is  laid  dowii,  that  a  descent  cast  in  time  of  war, 
will  not  toll  the  entry  of  him  who  hath  the  right  otentrya 
because,  sailh  the  book,  where  the  courts  are  not  open 
far  the  administration  of  justice,  whether  occasioned  by 
rebellion,  insurr<ii-tion  or  foreign  invasion,  it  is  said  to  be 
time  of  war,  and  laches  are  not  then  imputable  to  the 
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Itkr.  ir96.  party.  So  here,  tho'  the  act  had  not  been  made,  the  bi-* 
''"^^''^''^^  tervening  time  waa  auch  aa  could  not  subject  the  Plain- 
tiff to  thf^  imputation  of  lachen.  He  coul&  not  in  that 
time  assert  hiH  right.  The  courtsof  justice  were  shutiip 
as  to  the  posscHsion  of  EdwanU*  In  general,  it  ia  very 
much  to  lie  doubted  whether  such  a  |K>?isession  had  It 
continued  for  seven  years,  could  have  tolled  the  entry  of 
tlie  owner — ^he  had  no  deed  nor  any  colour  of  title :  but 
it  IK  unnecessary  to  give  any  opinion  upon  thia  point  now* 
The  Defendant's  counsei  'hen  proceeded  to  state  other 
^  .  objections  to  the  Plaiiitiff'n  recovery-— he  argued  that 
{%5i)  iii^  words  used  in  the  deed  from  Jane  Finyaw  to  her  aon^ 
were  give  and  grant ;  and  the  consideration,  natural 
love  and  aSertiiMi :  it  therefore  could  not  be  a  bargaki 
and  sale,  for  want  of  a  vaiuahle  consideration,  and  there 
were  no  words  made  use  of  ta  shew  the  intent  of  the  \mr* 
ties,  that  it  should  operate  as  a  covenant  to  stand  seised : 
theret'iire  it  roust  have  been  intended  as  a  common  law 
conveyance,  and  then  it  was  void  fur  want  of  livery  and 
seisin.  He  cited  2  BL  Com.  SiO,  316.  311,  927.  *Thia 
was  answered  on  ttie  part  nf  the  Plaintiff,  by  citing  5 
Bac  M.  362.     2  fViU.  22,  78. 

Per  curiam — ^Tiiere  is  no  doubt  but  that  the  convey- 
ance in  tin*  pi'esent  Ciise,  dons  operate  as  a  covenant  to 
stand  sei'^ed,  ii(  res  magia  valeaU  and  therefore  that  it  ta 
good  in  law, 

Tlie  Defendant's  counsel  then  urged,  that  tliough  there 
was  no  act  of  Assembly  to  be  found  in  any  of.the  printed 
books,  previous  to  the  date  of  the  deed  fi"om  ^rtce,  the 
guardian,  to  Vassinmref  in  1714,  and  to  the  proceedtnt^ 
of  the  Orphan's  Court  in  the  same  year,  the  history  of 
this  country  would  prove  there  were  Assemblies  held  pre- 
vious to  that  time  $  the  Lnrds  Proprietors  landed  here  in 
17 11,  there  ai*e  many  old  grants  bearing  date  in 
1711  and  171^,  and  some  as  early  as  the  year  1706  ;  the 
deed  itself  pur|iorts  to  he  made  pursuant  to  an  act  of  the 
General  Assembly,  and  the  Orphans  Court  on  their  re* 
coi*d  say,  their  consent  to  the  contract  was  given  pursu- 
ant to  an  act  of  Assembly. 

Per  curiam — As  to  tuh  point  the  general  rule  Is,  that 
the  court  must  declare  the  statute  law  as  it  is  to  be  st'en 
in  acts  and  statutes  yet  extant :  that  law  however,  is 
sotnetimes  from  necessity  otherwise  collected.  It  hath 
been  said  by  very  learned  men,  that  many  parta  of  the 
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GomiDoii  law*  were  acts  of  Pariisment  worn  out  by  time.  M»r^i795. 
d  JWfe.  248.  The  cfimmon  law  in  preserved  and  evidcn-  ^'^'^^^^ 
ced  by  judicial  proceedinj^*  In  the  present  case,  there 
are  judicial  proceedingn  which  speak  of  an  act  of  theLe- 
gfhtiature  that  is  not  now  extant,  upon  which  the  deed  to 
Va$8imore  purp^irts  to  be  founded.  Thc^deeds  of  1744 
and  1764,  prove  Vassimor^i  having  a  corner  and  bounda- 
ry line  in  this  tract  of  land.  Thio  proves  that  for  a  lon|| 
time  after  the  date  of  Vla$sifnore*s  deed,  the  neighborhood 
recognized  it  as  a  valid  transaction  All  these  circum- 
stances^ hat  particularly  the  procseedinge  of  the  Court  of 
Orphans,  seem  to  be  enough  t<»  justify  the  conclusion  that 
the  act  af  Assembly  spoken  of,  in  the  proceedings  of  the 
Orphans*  Court,  did  once  exist  ^   but  there  is  no  abso-  ^ 

liite  necessity  for  reHting  the  cause  upiin  tMs  point;  and   r^ssi) 
aa  it  iH  a  new  one,  the  court  will  not  give  a  positive  opin-   ^      ^ 
ion  upon  it.    The  Defendunt's  counsel  then  made  anothei^  - 
ohjectien,  which  was,  that  in  17T1,  and  for  a  considera- 
ble tiaie  before,  np  to  April  1775,  CarnOi  and  Edwards 
had  been  in  the  actual  fiossession  of  part  of  the  land^ 
namely,  that  part  adjoining  the  river  and  crevk,  claim- 
ing it  as  their  own  under  a  grant  from  the  King.    As  to 
the  upper  part,  they  had  not  been  in  possession,  neither 
bad  Uie  Finywws  any  actual  poHsesston  for  fifty  years 
bacli; ;  therefore,  as  to  the  part  h^ld  under  the  grant  of 
1774,  FinyaWf  the  vendor,  in  1791,  at  and  previous  to 
the  time  of  his  conveyance  to  the  lessor  of  the  Plaintifit 
bad  -no  other  means  of  acquiring  the  possession,  but  by  a 
suit  at  law ;  lie  had  not  tiie  actual  possession,  but  only  a 
right  of  entry  ;  and  that  by  the  known  rules  of  law,  be 
could  not  sell  or  convey  to  another.    For  this  he  cited  S 
BL  Com.  ft90.     Co.  Lilt  214  a,  and  the  case  o(Few  and  . 
Jitoes^  decided  at  HillHborough  last  term.     On  the  other 
aide  were  cited  BnpifMSSt  433,  who  cites  8M.  423.-^ 
Upon  this  point  the  court  were  with  the  Defendant,  and 
so  gave  in  charge  to  the  jury.    They  found  the  Defend*  ^ 
ant  not  gnilty  as  to  all  the  land  comprised  in  Bricks  deed  ' 
to  VammoTt^  and  guilty  for  the  restdue ;  and  there  was 
judgment  accordingly. 

NoTK. — Vide  upon  the  first  point,  note  to  Sirudwich  v.  l^aw^anteS. 
J^ark  T.  Cockran  et  aL  ante  17S.— And  Oj^on  the  iMt,  tts /liiifiliit  v* 
f)srry  1  Murphty  138.     CUark  r.  Jm^,  2  Hi^.  tOT. 
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Har.  1796,         Den,  on  the  demise  of  Pollock  t;.  the  Heirs  of 
^•^■^^'^  Zemirifth  Harris. 

When  •  natural  bqundary,  and  couraet  and  distances,  are  all  giveti  in 
•  deed,  the  naturHl  boundary  will  prerail  incasesofaTariance  t  and 
in  doubtful  cases,  a  regafd  to  this  preference  must  always  be  ob- 
•erred. 

Ejectment.  The  patent  under  which  the  Plaintiff 
claimed,  was  the  oldest.  It  called  for  trees  standing  in 
a  8waroy>  at  one  idace,  in  a  branch  at  another,  in  a  po- 
coain  at  another,  for  a  pine  standing  in  a  marsh  near  a  hilU 
thence  to  a  pine  in  an  Indian  old  field  near  the  river 
Neune,  ihence  a  course  and  distance  across  the  river  to 
the  Noi*th-we8t  side  of  the  river,  thence  a  course  and 
distance  to  a  particular  corner*  The  line  from  the  pine 
last  mentioned,  run  accoi-dinnf  to  the  course  and  dialuDoe 
in  the  patent,  crosses  a  part  of  the  old  field  and  river 
also.  It  also  runs  through  an  aiyoining  narsh  hi  a  veiy 
miry  part  of  it,  stoppinje:  where  tliat  line  intersects  the  ri« 
▼er;  and  running  tiie  next  line  according  to  the  course  and 
distance  in  the  patent,  it  crosses  the  river  in  two  places 
(the  river  there  forming  almost  airisland  by  the  circuity 
of  its  course)  and  terminates  on  the  South-east,  instead 
of  tlie  JNortb- we«t  side  of  tl^  river.  If  that  line  is  made 
to  terminate  in  the  peninsulated  piece  of  land,  and  on  the 
.  .  North-west  side  of  the  river,  and  the  next  line  be  ran 
\%tiz)  ff^f^  thence  according  to  the  course  and  distance  in  the 
patent^  it  would  not  cross  the  river  hs  it  ran  at  the  date 
of  the  patent.  The  river  fmm  one  part  of  this  bent  to 
the  othtr,  which  that  line  would  not  cross,  having  been 
formefl  since  by  a  canal  cut  for  the  purpose,  and  in  that 
'case  the  Plaintiff  would  be  entitled  to  recover  part  of  the 
land  described  in  the  declaration  ;  but  if  the  second  line 
.from  the  pine  is  made  to  terminate  on  the  North*west 
aide  af  the  river,  immediately  after  crossing  it,  not  re* 
garding  the  distance  in  the  patent^  then  the  next  line 
rqn  according  to  the  course  and  distance  in  the  patent 
from  thence,  crosses  the  river  in  two  places,  and  in  that 
case  the  Plaintiff  is  not  entitled  to  recover:  or  if  that 
line  is  continued  until  the  distance  called  for  in  the  patent 
is  completed,  the  next  line  from  thence  crosses  the  river 
<  in  two  places,  and  in  that  case  the  Plaintiff  is  entitled  to 
recover.  The  latter  is  the  line  contended  for  by  the 
PlaintiS^  the  former  that  contended  for  by  the  Defend- 
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ants.  If  the  land  however  shnold  he  run  oat  according  *^^*; 
to  the  courses  and  distanoes  in  the  patent  from  the  be- 
ginoingt  then  the  lines^do  not  extend  to  the  flwamp*  po- 
cofiin  and  marsb»  severally  called  for  in  th^*  patent,  and  the 
land  is  very  far  within  the  lines  that  doextend  to  them-— 
so  far  within  them  that  the  Plaintiff  is  not  entitled  to  re- 
cover any  thing*  These  courses  and  dif^tance  line$i  were 
distingushed  from  the  others  which  were- extended  to  the 
several  natural  boundaries  mentioned  in  the  patent,. by 
being  called  the  dotted  lines. 

Fer  amam^  after  argument,  as  to  the  dotted  lines— 
The  dispute  with  respect  to  them,  may  be  decided  by        , 
laying  down   the   rule   with   regard   to  boundaries :  it 
is  this,  wherever  the  beginning  is  ascertained,  and  the 
lines  from  thence,  are  by  the  words  of  the  patent  to  ter- 
niinate   at  a  natural  boundary,  as  a  swamp,    branch, 
creek,  river,  mountain,  hill,  or  the  like,  if  either  the 
eouraeoV  distance  mentioned  in  the  patent  will  not  ex* 
tend  the  line  to  the  natural  boundary,  the  course  or  dis- 
tance, or  both,  must  be  disregarded;  and  the  line  not- 
withstanding these,  must  be  extended  to  that  nutural 
boundary  if  the  course  will  lead  to  it ;  but  if  the  distance 
falls  short,  the  line  most  be  extended  beyond  the  distance, 
till  it  arrives  at  the  natural  bo<indary.    And  in  the  pre- 
sent case,  if  the  dotted  line  will  not  extend  to  or   inter- 
sect the  natural  boundaries  called  for  in  the  patent ;  and 
if  on  the  contrary,  the  other  lines  will  extend  to  them, 
the  result  in  point  of  law  is,  that  these  latter  are  to  be 
de<*roed  the  lines  described  in  the  patent ;  and  then  there 
isan  be  little  doubt  with  regard  to  any  of  them,  unti^  we  (^^^) 
arrive  at  the  pine  in  the  marsh*    As  to  the  line  leading 
from  thence,  it  is  remarkable  that  the  counsel  on  both 
sides  have  admitted  that  there  was  no  actual  survey  of 
Ike  land  beroi*e  the  patent  issued  ;  hence  follows  an  un- 
reasonableness in  supposing,  that  the  line  fi*om  thence 
was  ran  through  the  marsh.     It  was  of  no  value  in  those 
times,  and  the  surveyor  and  chain-carriers  would  hanily 
have  run  through  so  miry  a  part  of  it,  for  the  purpose  of 
taking  in  so  small  a  pirtion  of  it     If  we  suppose  the 
course  mistaken,  which  might  easily  be,  and  that  the  line 
ran  in  fact  along  the  edge  of  the  marsh,  and  in  that  di- 
rection terminated  on  the  river,  it  will  still  terminate  in 
the  old  field,  which  may  be  considered  as  a  natural  bi»un.- 
dary;  and  in  this  direction  the  distance  will  be  com- 
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ibr .179C  piefiid  without  cro^sinje:  the  rii er,  which  the  patent  dotii 
^•^^"^^^  not  call  flip,  as  it  has  done  in  other  inritances  where  the 
line  doea  croaa  the  river.  That  direction  and  termina- 
tion in  attended  with  this  farther  advantage^  that  tiis 
next  line  drawn  froot  thence  according  to\the  course  and 
distance  in  the  patent,  crossing  the  old  field  longitudi- 
nally, cros^a  the  river  but  once,  aa  mentioned  in  thepa- 
tent«  and  completes  the  distance  in  the  peninsula  without 
*  crossing  the  river  a  second  time ;  and  then  the  germina- 
tion of  that  line  is  on  the  North-west  side«^  the  river,  as 
called  fur  in  the  patent,  and  not  on  the  Nt»rth«east.  It 
would  be  attended  with  this  further  advantage,  that  the 
next  line  drawn  from  the  termination  last  mentioned,  ac- 
cording to  the  course  and  distance  In  tfie  patent,  iftsuee 
fnun  the  peninsula,  througli  the  narrow  neck  of  land  that 
connects  thf^  peninsula  with  tlie  adjoining  land,  where  at 
the  date  of  the  patent  there  was  not  any  canal,  and  w  ill 
not  cross  the  river  as  it  ran  at  the  date  of  the  patent— «> 
Whereas  if  it  be  drawn  fi*om  either  of  the  other  two  points, 
it  will  cross  the  river  at  two  places,  although  that  cir- 
cumstance is  not  mentioned  in  the  patent.  The  circum- 
stances  upon  which  this  supposition  is  founded,  are  all 
of  them  circumstances  arising  from  the  natural  bounda- 
ries that  are  in  this  case,  namely,  the  marsli,  the  old 
field,  the  river  crossed  but  once,  the  line  terminating  on 
the  North-west  side,  and  the  river  not  crossed  at  all  by 
the  last  line ;  and  as  they  are  furbished  by  a  considera- 
tion of  the  natural  boundaries,  they  are  competent  to 
justify  the  jury  in  disregarding  the  course  called  for  in 
the  patent,  of  the  line  from  the  pine  ;  especially  as  the 
patent  mentiona  natural  boundaries  in  e%ery  other  in- 
stance where  the  lines  did  intersect  then,  and  as  in  tho 
(255)  description  of  the  last  line,  it  has  not  mentioned  crossing; 
the  river  at  all ;  whereas  it  must  croHS  it  in  two  places, 
if  what  either  the  Plaintiff  or  Defendant  contends  for*  be 
true*  According  t«>  the  before  mentioned  supposition,  it 
will  cross  at  the  canal,  where  at  the  time  of  this  patent 
there  was  none  ;  and  so  it  will  be  accounted  for,  why 
the  patent  In  describing  this  line^as  not  mentimied  the 
river,  as  it  did  with  resfiect  to  the  line  next  precedin|f  ; 
and  in  every  other  case  where  a  natural  boundary  was 
touched. ,  If  this  supposition  be  adopted,  the  Plaintiff  is 
^  eiiM'led  to  recover  a  part  of  what  he  contends  for  only. 
The  jury  found  the  Defendant  not  guilty. 
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NoTB.«-'Tbis  verdict  roust  have  be<"n  founded  upon  a  iuppoiitiofu  1lar.ir96« 

that  tS^e  lint:  in  controversy  was  to  be  dr«v  n  f'ri>in  a  termination  of  the 
line  next  prectcling,  bein^  at  a  point  iromediately  af^er  its  crossing  the 
river,  and  not  at  a  point  further  on  in  the  poninaula— from  whence 
tbe  Uat  ttne  beings  dfawn  by  the  course  and  distance  in  the  patent* 
would  tiave  crossed  th*-  canal. 

NoTB.«->ru2e  Bradford  v.  HiU^  and  the  note  thereto,  anU  22. 

Lowtliorp  V,  Smith. 

If  one  of  two  joint  owners  of  aveiscl^  forcibly  take  possession  of  her» 
and  send  her  to  ^ea,  without  or  against  the  will  of  the  other,  and  she 
is  lost,  he  will  be  liable  in  trover  for  her. 

Trowr,  for  one  haJf  of  a  schooner.  This  schooner 
formerl)  belonged  solel>  to  Smith  ;  he  sold  the  one  half 
to  Loicthorpf  who  8ii|>erinten(ied  the  afiairs  of  (he  vessel 
for  two  ur  three  voyages  ;  but  on  her  n  turning  ft*oni  the 
third  vtiyage,  which  was  to  London,  Smith  forcibly  took 
poS8e8SH>n  of  her.  The  next  %oyage  was  in  February,  to 
Cl^arleston — this  voyage  Lowtharp  f<K*bad,  The  next 
voyage  waa  iiitendi'd  to  Capr  Franci^is — it  was  neither 
fo  bidden  or  consented  to  by  Lowtharp  ;  Smith  sent  her  ^ 
out  withqut  consulting  him.  The  vessel  was  lost  on  her 
ootward  bound  VDynge.  The  counsel  for  the  PlAiiitiiT ci- 
ted BuUer's  MH  Priiis  34.  Salk.  290.  On  the  part  of 
the  Defendant  it  was  admitted,  that  where  one  of  two 
joint  owners  takes  the  whole  to  hiipself,  and  destroys  the 
thing  owned,  trover  will  lie;  but  if  the  thing  be  forcibly^ 
taken  at  first,  and  afterwards  used  as  the  common  pro- 
perty of  both,  and  for  the  benefit  of  both,  and  whilst  so 
employed  shall  be  lost,  that  such  loss  is  a  common  one  : 
here  tlie  vessel  at  fii*8t  was  forcibly  taken  by  the  Defen- 
dkint,  and  the  first  voyage  to  Charleston  forbidden  ;  but 
it  d<ie8  not  appear  they  afterwards  disagreed  about  the 
vessel.  The  last  voyage  was  not  forbid  by  the  PiaihtiBT, 
mnd  it  may  be  reasonably  presumed,  as  there  is  no  evi- 
dence to  the  contrary,  that  it  was  by  consent. 

Per  cttriam— If  one  of  two  joint  owners  takes  posses- 
simi  of  the  whole,  no  action  will  lie  for  this,  for  one  hath 
as  inuch  right  to  the  possession  as  the  other ;  but  if  after 
taking  fiosseasion  he  destroys  the  |)i'operty,  he  is  then  li-  (256) 
able ;  hecauae  the  joint  ownership  does  not  empower  him 
to  destroy  the  property  uf  the  other  ;  and  if  such  joint 
owner,  after  getting  fhe  soir  possession,  shall  without  the 
conaentyor  against  the  will  of  the  other  owner,  send  the 
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lifcr.ir96.  vessel  to  sea,  and  she  be  lost  in  that  voyage,  the  jury  may 
consider  sue  h  loss  as  a  destruction  of  the  vessel,  occa* 
aioned  by  the  joint  owner  by  means  of  sending  her  to  sea, 
and  find  for  the  Plaintiff. 

The  jury  found  accordingly  for  the  Plaintiff,  being  of 
opinion  that  the  loss  in  this  case  was  a  destruction  occa- 
sionexl  by  the  Defendant,  and  of  course,  a  conversion  in 
hini — ^they  assessed  damages  to  £1072. 

The  court  cited  MMoy  6,  2,  c  d,  9.  2,  S. 

NoTK.— Fm/«  2  Sound.  479.    Bull.  y.  P.  34.  35.     Co.  Liii.  900  a. 

Rogers  v.  Briley. 

The  interest  to  exclude  &  witness  to  a  will,  must  be  either  an  express 
legacy  directly  to  him,  a  legacy  with  nn  express  use  for  htm,  or  m 
secret  trust  and  agreement  on  the  part  of  the  legatee  for  hia  uae  « 
and  a  declaration  by  witness  that  the  legaree  holds  for  bis  use,  will 
not  exclude,  unless  it  be  proved,  that  the  legatee  had  made  an  en* 
gagement  to  hold  for  his  benefit.  Though  a  fact  be  positively  sworn 
to,  by  one  or  two  witnesses,  and  they  agree  pretty  well  in  their  tes- 
timony, yet  the  jury,  either  from  their  character  or  the  circumstan- 
ces of  the  case,  may  disbelieve  them,  and  find  against  their  evidence. 

BrUey  had  offered  for  probate  a  paper,  purporting  to 
be  the  will  of  one  Jones^  whereby  the  greater  part  of  the 
profierty  was  devised  to  him.  This  probate  in  the  Coun- 
ty Court  of  Pitt,  was  opposed  by  Rogers^  who  had  roar* 
ried  the  only  .ilaughter  of  the  deceased  :  and  the  issue 
made  up,  was  devisavit  vel  non^  pursuant  to  the  act  of 
b'1789«  c  S3.  9.  I.  One  of  the  subHcribing  witnesses,  was 
Briley^  son  nf  the  legatee ;  he  was  offered  to  prove  the  will, 
and  there  was  an  objection  to  the  competency  of  his  tes- 
timony, upon  the  ground  of  his  having  saici  in  conversa- 
tion, that  the  property  was  devisid  to  his  father,  for  ibe 
use  of  him,  the  witness,  or  in  trust  for  him  ;  and  the  rea- 
son  why  it  was  not  devised  dirertly  to  him,  was,  because 
he  was  involved  in  his  circumstances,  and  his  creditors 
might  have  seisrd  on  the  property  had  it  hern  bequeathed 
to  him.  A  witness  in  court,  proved  he  had  made  these 
declarations. 

Per  curuzm-^The  objection  to  this  witness  is  as  to  hia 
com|)etency.  The  objection  is  grounded  upon  this,  that 
if  he  estsblisheH  the  will,  his  father, 'the  legatee,  may  theo 
be  coropelletJ  to  fulfil  the  finst  he  has  undertaken.  Now 
in  the  case  of  a  will,  the  interest  ef  the  witness  can  oftly 
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.  appear  by  one  of  these  thnse  ways—^Uher  by  havinji;  a  le-  M^*  ^796. 
gacy  expressly  and  directly  bequeathed*  whicli  Is  not  the  ^-^^^^"'^'^ 

{iresent  case;  or  by  havinf^^  a  lej^acy  bequeathed  express- 
y  in  trust  for  him,  which,  is  also  not  this  case  ;  or  by 
havinjp  a  legacy  bequeathed  to  a  third  person,  without 
any  use  or  trust  declared,  but  upon  a  secret  trust  and  en- 
gagement on  the  part  of  the  legatee  to  hold  for  him — that 
is  not  the  present  case,  for  there  is  no  proof  that  Brileyp 
the  father  and  legatee,  hath  eier  made  any  such  engage- 
ment ;  and  though  surh  a  derlaration  mad<*  by  the  wit-    (857) 
ness,  may  tend  to  diminish  his  credibility,  it  is  not  suflSl-  ' 
cient  to  remove  his  com|ieteiicy .     The  witness  was  sworn, 
he  proved  the  execution  of  the  will,  as  did  also  the  other 
subscribing  witness— -they  swore  to  the  sanity  of  the  de- 
ceased at  the  time  of  the  extcution.    Their  testimony  ' 
agreed  in  the  circumstances  attending  the  execution,  such 
as  the  place,  persons  present,  time  ol'  the  day  ;  and  that 
bis  name,  as  well  as  that  of  one  of  the  witnesses,  was  writ- 
ten by  this  other  witness,  Briley.    Their  evidence  was 
corroborated  by  that  of  Mr.  CoUinSf  an  Attorney,    who 
swore  Briley  came  to  him,  requesting  him  to  j^o  t(»  the 
house  of  the  deceased,  and  write  his  will  for  him,  and  be 
a  witness  of  its  execution.     On  the  other  side,  it  was  pro- 
ven, that  ttie  day  aficr  the  will  bore  date,  the  witness 
JBriley  shewed  it  to  a  near  neighbor  of  the  deceased,  and 
told  him  he  wish*»d  to  prove  it  at  the  next  court,  and  tliat 
the  testator  at  this  time  was  in  good  health^  that  tbe  tes- 
tator had  an  only  daughter,  and  said  only  a  few  days  be- 
fore  the  date  of  the. will,  that  he  should  make  no  will  as 
he  had  but  one  child — tliat  he  was  upon  good  terms  with 
his  daughter,  though  he  had  formerly  been  otherwise  with 
her  first  husband-— (hat  Briley  the  witness,  on  the  17th  of 
December,  eight  da>s  before  the  will  bore  date,  applied 
in  company  with  another  man,  of  ihe  name  of  TVyatU  to 
a   Hr.  JoneSf  fur  ratsbane,  and  got  some  from  him — that 
9ome  time,  after,  the  Doctor  saw  him,   and  asked  him  if 
he  was  not  the  man  that  had  been  at  his  shop,  when  he 
denied  that  he  had — that  a  Coroner's  inquest  was  held 
over  the  body,  and  that  it  was  the  opinion  of  the  jtiry«  and 
the  physician  who  was  then  examined  by.  them,  that  the 
deceased  died  by  poison — his  death  happened  eight  or  ten 
dsiys  after  the  date  of  the  will,  and  BrUey  and  the  other 
witness,  both  said  he  was  well  at  the  time  of  the   exeru- 
tioii— -the  testator,  a  few  days  before  the  date  of  the  will, 
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M»r.i796.  expressed  his  ill  opinion  both  of  the  witness  BriUyf  and 
^-''^^^^^"^  of  his  father,  tlie  legntee.  In  stronff^  terms. 

Per  curiam — ^Thoui^b  a  fact  may  be  positively  sworn 
to  by  one  or  two  witnefisesy  and  though  thene  witnesses 
I      may  concur  in  many  of  the  circumstances,  the  jury  an*  aol 
absolutely  bound  to  believe  the  fact  they  swear  to,  if  they 
have  reason^  either  from  the  character  of  the  witness,  or 
tlie  circumstances  with  regard  to  that  case,  to  disbelieve' 
them.    On  the  contrary,   a  great  number  of  circuni- 
stances  coming  from  witnesses  of  good  credit,  and  con- 
curring in  the  establishment  of  any  position,  might  es* 
(258)     |g()|ig|,  It.    Thi*  CfHirt  then  recited  the  circumstances  be- 
fore stated  on  both  nides,  and  left  it  to  the  jury  upon  the 
consideration  of  them,  to  say  whether  or  not  this  wili 
^     had  been  duly  Executed.    The  jury  found  it  was  not  the 
will  of  the  deceased. 

Harisfield  v.  Westbroek. 

One  line  of  a  boundary  was  from  a  poplar  on  a  swamp,  **  theneedown 
the  swamp  to  the  beginning";  held,  that  the  s\»amp,  and  not  a 
itraight  line  from  the  poplar  to  the  beginning,  is  the  boundary. 

_  The  patent  called  for  a  beginning  at  a  tree,  which 

stood  (though  not  so  expressed  in  the  patent)  near  the 
swamp,  thence  in  a  rectangular  course  from  the  swamp, 
thence  South  degrees  M^est,  thence  Nui*th  to  a  pine 

(which  also  stood  near  the  swamp,  but  not  said  to  be  so 
^in  tlie  patent)  thence  to  the  beginning,  not  taking  any 
notice  or  mailing  any  mention  of  the  swamp.  The 
patentee  conveyed  part  of  this  land  to  EaveSf  who  con- 
vened to  Hari^fiM^  Eaves^a  deed  began  at  the  begin- 
ning, corner  of  the  patent,  thence  a  rectangular  ciHjrso 
from  the  swamp,  thence  South,  thence  North  to  th« 
swamp  to  a  poplar,  thence  dawn  the  swamp  to  the  begin- 
ning. The  trespass  complained  of,  was  on  the  opposite 
side  of  the  swamp  from  the  poplar*  It  was  within  the 
land  of  the  PlaintiflT,  if  a  direct  line  from  one  boundary 
to  the  other  was  the  true  one ;  but  not  within  it  if  the 
swamp  WHS  the  true  boundary. 

Per  curiam — The  swamp  is  to  be  considered  as  the 
boundary — but  that  this  judgment  may  not  be  hurried, 
you  may  move  the  matter  at  another  day.  Shi»uld  the 
opinion  of  the  court  be  altered  in  the  mean  time,  they 
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will  then  net  RNide  the  nnnsuit  now  ordered.  Thr  Plain-  M»r.i«fi. 
tiff  WHS  nnnnuitml — nnd  a  few  days  afiei'wapiK  it  wm ''^'''"'^^■' 
mnted  \ty  Gen.  Davie,  that  thin  nnniuit  should  be  %t 
asidr,  mving  he  wislied  die  »|»inii>n  nf  the  coiiPt  upiin 
thi!4  point,  because  another  xuit  vas  depemling  in  caurt 
npon  the  anme  point,  between  Harltfitld  and  Fvtltft 
wltidi  would  be  disposed  of  immediatelj'  slionid  tlier»urt 
be  ofupiniun  that  the  twaini)  whi  to  be  conaidet-ed  aa  tha 
bunndary. 

Per  eHfiam — A  case  similar  t<>  ihr  present  was  decided 
at  Edenton  IhsI  term,  between  Foster  and  Sundifer — the 
ei|ires)tian  there  was,  *'thenc«  iihin,^  ihr  river;*'  here  it 
is,  •'  thence  down  the  swamp  tn  the  brginni'iR"— they  are 
both  of  tlte  aamo  import,  and  lhi<  case  of  Foster  and  8an- 
iifer,  is  therefore  tit  to  govern  the  pn-Hent,  ;ind  according- 
ly the  swamp  in  thi'  preseni  case,  is  to  be  considered  as 
the  bonndary — L<-t  the  nonsuit  remain,  and  the  rule  to 
show  cr.uae  why  it  should  not  be  net  asidr,  dHrhnrufrd.^ 
Tlien  Qen.i)avie  dismiMsed  ilie  other  suit  of  Bartsfield  r. 
FuUer. 
Note.— rKte  Saadifir  r.  F^Mtr,  anU  337. 

Blackledge  v.  Simpson.  Ff959') 

When  to  ■  bill  fttcd,  ittiiinK  enors  in  .in  acenuni  seitleil  Tour  or  five 
yeai'i  aga,  lleririiiUnt  plenled  apecUlly,  dcnymg  each  error  anil  il- 
so  >ll  fnud,  if  thr  rlamiilTdoii  nut  uke  i»-ue,  and  prove  the  error 
or  frtUil,  the  cnurt  will  not  ditturh  the  jccoant. 

This  was  a  bill  staling  errors  in  an  account  settled  be- 
tween the  PlaititifTand  Defendant  somefour  or  five  years 
aj;ot  particularizing  the  errors,  and  praying  to  have  them 
rectified.  The  Defendant  pleaded  Hprcinlly  and  particu- 
larly to  each  error  assigned,  that  th^-rr  was  no  such  eT- 
rur  as  was  anaigned,  and  denied  the  fraud  and  imposition 
charged  in  the  hill,  hoili  in  his  plea  and  answer. 

The  plea  was  now  argued,  and  after  argument:  Per 
curiam — Wliere  a  bill  is  for  an  account  generally,  'ben 
the  plea  of  a  staled  account  is  a  good  plea  in  bar ;  for  the 
account  having  been  settled  by  the  parties,  the  pi-esump- 
tion  is  that  it  hath  bren  fairly  settled,  anil  the  court  will 
nvi  x»)>eti  it  again  merely  because  askrd  for  by  the  parly : 
but  where  tlie  bill  alatea  a  settled  account  and  errors  in  the 
Recount,  and  fraud  or  imposition  in  the  seitlctnent.  then 
if  the  Defendant  does  not  deny  tha  error  and  fraud,  the 
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Mur  ir96  Plaintffir*!!  allef^ttons  remain  ananswered,  and  the  court 
^^^'^^  will  iprn  the  Mccoatit  as  to  the.  errom  pointed  out  ;   bat 
if  thr  pira  ^ntra  the  error  and  fraiid,  and  the  fraud  be 
denied  in  the  an^iwer  also^  so  that  issue  may  be  taken  op« 
on  the  error  and  fraud,  the  plea  of  a  stated  acccoutit  is  a 
'  goofi  bar  in  law.    And  if  the  PlaintiflTdotlt  not  take  issue^ 

anil  prove  the  error  and  fraud*  the  court  will  not  open  the 
acrount  in  any  manner;  but  if  Issue  be  taken  upim  (hcne 
points,  and  found  for  the  Plaintiff,  then  the  court  wlH  or- 
der the  arcount  to  be  opened  as  to  tb^ errors  complained 
of  and  pnived— but  tlir  plea  and  answer  must  deny  the 
error  a^  positively  as  tliey  are  alle|;^d,  so  that  issue  may 
be  taken  on  these  very  points — for  want  of  that  particu- 
lar, the  plea  would  be  ill— but  here,  it  in  full,  and  issue 
may  he  taken  precisely  and  specially  upim  the  errors  and 
fraud,  and  therefore  the  plea  is  good  and  must  be  allow- 
ed)  but  the  Plaintiff  must  still  reply  and  take  isaue* 

Dent  on  the  demise  of  Sasser  per  Ghiardian  r.  BIyth* 

A»  seited  in  fee  of  the  premises  in  quevtion*  executed  a  deed  to  his 
son,  in  which  he  stated  that  for  the  preferment  of  his  son,  he  con- 
▼eyed  the  l^ndtohimandto  hts  heirs  forever:  Provided  that  this  deed 
stiall  not  take  effect  durmg  the  tives  of  the  grantor  and  his  wife ; 
bu*  <h'.'  i?rf  mines  fihoiild  rf*miiii>  first  to  him  for  his  natural  life  and 
then  to  her  for  her  life:  held,  thut  the  Ust  clause  of  the  deed  was  a 
good  reservation  of  the  life  estates  and  that  the  fee  is  a  good  re- 
iBa<nder  upon  them. 

£j<>ftment.  And  special  verdict*  stating  in  substancei 
thht  John  6a8$er.  seui  being  seised  In  fee  of  the  premises 
in  queHiiiin,  in  April.  1774*  exeniied  a  deed  to  his  son  ; 
jn  which  it  is  stated  that  for  (he  better  preferment  of  his 
81  Ji,  be.  he  conveyed  to  him  several  tracts  of  land  de« 
acritocd  in  the  dred.  And  amongst  others,  the  premises 
in  question,  to  htm  and  his  heirs  fore\er.%  In  uliich  deed 
is  cotttaii»ed  a  claune  to  the  effect  following,  Uhtviit  Pro* 
vided  that  this  deed  nhall  not  take  effect  during  the  lives 
of  the  grantor  and  his  wife*  but  the  premises  therein 
(860)  meniioned  shiMild  remain,  first  to  him  for  his  natural 
life,tlien  to  his  wife  for  herjiatural  life.  JTo&n,  the  grantee 
died  seised  in  fee,  ititestate,  leaving  a  brother  who  died 
intestate*  leaving  James,  his  ofily  son,  an  infant.  JohUf 
the  elder,  also  on  the  fifth  of  June,  1778,  executi*d  a  dred 
for  the  preMiisee  in  question,  in  consideration  of  natural 
affeuiooi  ia  liis  daughter  M^ry  Blyih,  aad  her  heirs,  aflrr 
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\m  deceaae»  on  condition  that  she  aad  hfrbuniNiiidaliovU  ^^  ^^^ 
livf  witli  him*  aiitl  take  car©  nt  him*  aiid  also  by  another  v^^r*^^^ 
deed,  dated  the  24tb  January,  17829  be  f9i;raii4«d  the  pre« 
misea  to  bis  said  daugbtar  in  fee,  abnobitely  ^cl  witbout' 
any  proviso.  John^  the  elder,  died  seised  in*  ir8£.  Jii&ii< 
SasseTfJun^  lived  with  JoAn^  the  elder,  till  bis  death,  in 
1776.  Miry  Blyth^  and  her  husband,  livad  vbiib  him  ia 
like  manner,  and  continued  in  possession  afler  the  old 
man's  death. 

Bilker  for  the  PIainttflr--The  de^d  to  Sa^Ur^  the  son^ 
may  operate  as  a  Teoffment,  or  deed  of  gift*  or  convey* 
anre  under  tlie  act  of  1715,  c  S8,  3.  6,  which  afler  di* 
rcctin^  the  registration  of  deeds,  says,  and  all  detHls  s« 
done,  and  executed,  shall  be  valid,  and  fiass  estatef)  in 
lands,  or  right  to  other  estate,  without  livery  of  seiMin, 
attornment  or  other  ceremony  in  the  lau'  whatsoevei^*^- 
Under  this  act,  all  deeds  in  wbatsoever  form  they  may 
be  drawn,  where  they  evince  an  intent  to  convey,  aliall 
faave  the  effect,  if  registered,  that  the  parties  intended 
them  to  have.  If  intended  to  operate  a<i  a  fe«»ffmeRt,  they 
shall  operate  as  such,  without  the  ceremony  of  livery  of 
aeisin.  If  drawn  in  the  form  i»f  a  deed  of  gift,  ho  that  in 
strictness  it  Is  neither  a  feoffment  nor  deed  under  the 
statute  of  uses,  yet  if  there  appoiit  s  Xi\  be  a  clear  inteut 
to  pass  the  lands,  and  the  deed  be  registered,  it  shall  be 
cBectual.  If  it  can  be  called  neither  a  feoffment  nor  deed 
of  gift,  if  registered,  it  shall  be  sufficient— the  intent  of 
the  parties  being  apparent.  Thi^  act  meant  to  establish 
all  deeds  without  regard  to  their  fi»rm,  whether  they  wet^e 
deeds  at  the  common  law,  or  otider  the  statute  of  uses^ 
or  neither  the  one  nor  the  other,  where  there  was  an  in- 
tent of  the  party  to  convey.  We  may  well  consider  this 
as  a  deed  of  feoffment,  the  act  takes  awa}  the  necessity 
of  livery  and  seisin  \  and  if  we  consider  it  as  a  deed  n| 
feoffment^  then  the  pro^ino  is  void^  as  being  repugnsMt 
to  the  body  of  the  deed,  and  (he  grantee  had  a  present 
state*  New  invented  clauses  against  the  nMure  of  the  ea^ 
tate  granted,  have  always  been  held  invalid,  as  being 
repugnant  to  the  grant.  Coi  UiU  282,  ft.  in  the  notea^ 
Co.  lilt.  377,  ft.  in  the  notes.  6  iZep.  41.  Hit.  i.  d50«, 
Such  aa  a  feoffment  with  a  clauae  of  non-alienation.  2  ^^^|^ 
Hep.^%.  Or  a  deed  to  a  man  and  his  beirs,  Asftendsm  v'^'^ 
fri»i0  99  years  to  99  years,  far  300  years.  Tiie  ibiid  re«> 
aolotion  in  this  case  wan^  that  ait  habendian  re|HJK<'iint 
to  the  premises  is  void*    Cro*  jBte.  M4|  M5.    itakm* 
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Mar.  ^796.  j^^  ^f^^^^  fliu  jeatli  of  the  grantor,  alid  no  estate  limtted 
^"^"^^^^^^  ill  the  premisegy  is  void,  t  Ba.  M.  498,  Grant  ^f  the 
revefMon  dependant  upon  an  estate  for  three  lives,  Ao- 
hendum  to  A.  for  life»  which  estate  to  beg;in  after  the  thi<ee 
lives  were  expired,  is  a  good  grant  of  the  reyerslon*  and 
vest  a  present  reversionary  interest,  the  habendwn  beinj; 
Void.  6  Rep.  41,  Mildmay^s  ease.  No  condition  shall 
make  an  estate  to  ceafte  as  to  one  and  revive  as  to  the 
other.  Here  was  a  condition,  that  he  should  not  suffer  a 
Goromon  recovery,  atid  if  he  attempted  it,  that  then  tlie 
estate  to  one  should  cease,  and  revive  and  commence 
in  another.  All  tbene  cases  pnive  that  a  subsequent  part 
of  a  deed,  derogatory  to  a  former  part,  and  tending  to 
lessen  the  powers  over  the  estate  granted  in  the  prece- 
ding part,  are  void«  This  proviso  is  of  that  nature — it 
lessens  the  estate  granted  in  the  premises,  which  was  an 
estate  to  commence  in  pre^enfi,  by  making  it  to  commence 
not  till  after  two  livlis  in  being.  It  is  a  proviso  totally 
incompatible  with  the  premines  and  derogatory  to  them, 
as  it  attempts  to  take  from  the  grantee,  part  of  the  es- 
tate already  granted  in  fee  In  the  premises :  or  viewing 
it  in  the  most  favourable  point  we  can,  it  is  in  the  nature 
of  an  habendunif  that  attempts  to  make  an  estate  of  free* 
hold  to  commence  infuturOf  after  an  estate  in  fee  already 
granted  in  the  premises.  Such  a  proviso  Is  void  in 
law  ;  of  consequence  a  present  estate  in  fee  passed  to  tlie 
ancestor  of  the  lessor  of  the  Plaintiff,  which  hath  come 
by  regular  descent  to  him,  and  he  is  therefore  entitled 
the  judgment  of  the  court  in  his  favour  upon  this  special 
verdict. 

But  let  it  be  granted  that  the  proviso  is  valid,  or  at 
least  equally  valid  with  the  other  parts  of  the  deed,  and 
to  be  considered  in  making  a  construction  upon  it.  It 
will  then  appear  to  have  been  the  intent  of  the  parties  to 
defer  the  possession  till  after  the  death  of  the  grantee — 
will  it  follow,  that  this  is  necessarily  a  freehold  to  com- 
mence injuturo  ?  I  say  it  will  not :  it  may  be  a  remain- 
der expectant  upon  an  estate  for  the  life  of  the  grantor, 
to  take  effect  in  possession  after  the  determination  of  this 
particular  estate— such  a  construction  is  made  by  arrang- 
ing the  clauses  in  the  deed  in  the  same  order  as  they  are 
.V,  arr  ^nged  by  the  flense  and  meaning  of  the  deed,  and  by 
(26S)  ^ii^  intent  of  the  parties ;  hf  transpcising  the  clauses,  and 
making  the  latter  part  to  precede  the  first,  in  which  or- 
der if  they  bad  been  at  first  placed,  there  weald  have  been 
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IMW  no  objfClion  ti>  tliis  lulter  pait  for  rrpuf^ancy.  ir 
soch  trariNpoHitiun  niil  bring  um  to  ttin  true  >incl  evident 
RicHtitiig  of  llie  ]>artii-ii,  whut  rule  nf  law  liiiiders  lite  ma- 
king  it?      What    pi-iiiripje    of    if^nnii   forbids    it? 

Tlt'iT  ill  none.  Ih  trutb,  siicb  constructiun  ih  war- 
ranlt^  by  Ihw  ;  fm-  wlieii  IhiiiJ  is  conveyed  under  ihe 
stnlutB  nf  uses  ti>  A.  aft^r  llie  life  of  the  grantor,  the  law 
derms  ao  murh  iifihc  uxe  as  in  not  convoyed  away,  tore- 
omii)  in  Ihegiaiitor;  anil  that  bring  an  usrronimensuraie 
nirli  bis  liff,  ihrre  Htill  ninainK  in  bim  a  frrebuld  u»e, 
wbich  will  continue.  uuTil  tin-  estare  granleil  fominenres 
in  pnsseSHJont  and  r-o  not  a  fi-eelinld  to  rommence  inju- 
turo;  but  a  fee  depemlnnt  upon  a  frrehold,  is  coiiveyitd. 
Covenants  lo  stand  seiiicd.  are  •ni|iportect  upon  tliis  prin- 
ciple— if  a  mitn  co^enanin  lo  stnnd  seispd  to  ibe  use  of 
anntber  in  fee,  to  ronimerice  afii'i*  bis  di-aib.  it  ts  goud  lo 
pass  the  rpversion  lo  the  grantee.  The  law  implies  an 
use  for  life  in  Ibe  graxt'ii',  sufficient  to  suppirt  the  t-stale 
iufuturo  wliin  it  coiuotb  in  esse.  The  prinriple  nniver- 
sally  applied  in  all  sueb  casos  is.  Ibnt  llie  law  will  con- 
strue tbc  deed  (o  b-  sucb  an  one,  by  being  wbicb,  it  will 
be  in  law  compi-tenl  tu  pass  'ht-  e^tH^■  as  the  partieH  in- 
tended, ut  res  mugis  valeal  quam  pereat.  U  is  the  busi- 
WM  of  JudgCH  BO  lo  construe  deeds,  h^  that  tliey  sbatl 
operate  in  surb  mannei-  as  uill  rffictuate  the  intini  of 
pai-lies.  5  Bac.  M.  SC5.  A  covenant  li>  stand  seised  to 
the  use  of  one's  self,  reinaindei-  over,  is  good  in  liie.t-eN- 
pect  i>(  the  remainder ;  as  to  what  a  remainiler  or  to  sl-.nd 
seised  isi  tlie  cnnsidcrati'tn  of  blood  is  a  sufficient  cno.si- 
deration  foe  it.  5  Bac*M.  366,  A  roven:uit  In  Niand 
aeiseilt  nperale'i  « itltout  any  ttflnsmutalion  of  imssf ision. 
This  ia  the  substantial  and  aole  dctinitioit  uftbat  convey. 
ftnce.  and  agiees  iieifectly  with  the  deed  now  before  ihe 
eourtt  and  Rest  mentioned  in  the  special  verdict ;  w  bicb 
if  ool  good  as  a  feolfment,  grant  of  tbe  reveesion,  deed 
ofgiftt  or  conveyance  under  the  act  of  1715.  foe  want  of 
some  PNsentiiil  circumstance  peculiar  lo  eacli  nf  these  S|)e- 
Cie^  of  conveyaiires,  then  it  may  be  construed  a  covenant 
to  Ntand  seiHed.  uf  res  mugis  valeaL  as  it  agrees  snb'ilan- 
tially  wi'b  thedefiniiinti  of  thai  i:istrument— whereby  the 
estate  will  pass  according  to  <lic  intent  of  parlies.  Any 
wonts  used  in  a  grant,  however  unlike  those  that  are 
most  protier  fnr  sucb  a  conteyancc.  may  causa  tbe  con- 
veyance, to  be  laki'ii  a»>  h  covenant  lo  stand  seised,  iftbey 
purport  the  name  in  substance  as  ts  cxpreseecl  by  the  most 
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>«^;[J^-  proper  words,  fi  ITOi.  ««,  75.  Sik€p.  Toad^  Prafr  8«i 
^^^^f^  83.  3  .MW,  237.  1  Mod.  176.  If  the  deed  now  under 
(8o3;  consideration,  can  be  legally  construed  to  be  a  covenant 
Jfo  Rtand  seised,  as  these  authoritiefj  prove  it  may,  then 
this  deed  is  no  more  than  a  covenant  to  stand  seised  tii 
the  use  of  tlie  ^raiitee  after  the  lifr  of  the  grantor  and  his 
wife;  and  is  the  same  in  substance,  as  if  he  had  covenan- 
ted to  stand  seised,  in  the  first  place  to  the  use  of  himself 
and  his  wife,  during  their  lives,  and  the  life  of  the  survi- 
vor, with  remainder  in  fee  to  the  son ;  and  is  no  more  io 
fact  than  the  usual  and  common  conveyance  of  a  present 
interest,  to  '.ommence  in  posession  infuturOf  expectants 
Uf)on  a  freehold  in  being,  and  is  not  opposed  to  any  rule 
of  law  respecting  real  estates.  But  notwithstanding 
these  arguments,  let  us  suppose,  as  will  be  contended  for 
on  the  other  side,  that  this  is  a  void  deed,  because  it  at- 
tempts to  pass  i  freehfdd  infuturo.  The  consequence 
will  be,  that  by  the  same  rule  their  deed  is  void  also,  for 
the  estate  thereby  granted  to  the  daughter,  is,  from  and 
after  the  decease  of  the  grantor  ;  and  if  both  deeds  are 
void,  then  the  lessor  *»f  the  Plaintiff  is  entitled  to  recover 
\  as  being  heir  at  law  to  the  grantor. 

^  Taylor^  e  conira^Mr.  Baker  has  begun  with  two  di-* 
visions  and  hath  cited  cases  fur  the  support  of  each — I 
will  examine  his  authorities  in  the  first  place,  and  see 
how  far  they  really  go  towards  the  support  of  his  posi- 
tion. He  says  this  proviso  is  a  new  invented  clause,  re- 
pugnant to  the  promises  of  the  deed,  and  that  by  law  new 
invented  and  repugnant  clauses  are  void  ;  and  he  cites 
Co.  Liu.  28fi,  h.  A  man  grantea  a  rent  with  a  new  in- 
vented clause  of  distress,  vi«.«  that  the  grantee  should 
hold  the  distress  against  gages  and  pledges,  and  yet  says 
the  book,  by  the  whole  court,  he<shall  gage  deliverance. 
This  case  proves  nothing  as  to  the  point  it  was  intended 
for.  A  man  by  his  agreement  cannot  alter  the  rules  of 
lau— the  rule  of  law  is,  that  a  distress  shall  be  reple>  la- 
hle ;  here  they  agreed  that  it  should  not  be  repleviablct 
and  the  question  simply  was,  whether  the  agreement  of 
the  parties  should  prevail ;  and  because  dispontio  UfU 
fortior  est  quam  hominiSf  the  court  held  this  new  invented 
agreement  void  :  otherwise  says  the  book,  by  this  new 
invention  all  replevies  shall  be  taken  away.  What  is 
proved  by  this  authority  is,  that  an  agreement,  conditiont 
previso,  or  new  invented  clause  (no  matter  what  it  be 
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called)  of  the  parties,  repugnant  to  a  known  rule  oF  law,  ****'•  ^'^^ 
sliali  be  void.  But  1  apprehend^  although  it  may  be  a^"^"^*^^^^ 
new  invention,  if  it  be  not  repugnant  to  any  rule  of  law,  (264) 
it  will  not  be  void  merely  because  it  is  a  new  invented 
clause.  He  next  cited  Co  Lift.  $77,  b.  That  also  is  a 
€ase  uf  a  new  invention,  planned,  as  the  book  says,  by 
an  Irishman,  and  the  invention  is  condemned ;  be- 
cause by  law  a  tenant  in  tail  has  a  power  as  incident  to 
his  estate,  to  suffer  a  recovery,  and  make  a  warranty 
capable  of  barring  it  t  and  the  invention  was  in  direct 
opposition  to  these  powers  annexed  by  law  to  an  estate 
tail  and  the  person  of  its  owner ;  and  since  either  the 
law  must  have  been  altered,  or  this  invention  declared 
^'oid,  the  Judges  were  determined  by  the  same  t  .masons 
they  were  governed  by  in  the  Former  case— but  if  it  iiad 
not  aimed  at  the  abolition  of  a  rule  of  law,  there  would 
have  been  no  just  reason  for  setting  aside  the  agreement 
of  the  parties.  These  cases,  and  many  others  like  them 
that  may  be  found  in  the  books,  go  upon  the  principle  of 
a  repugnance  to  some  established  rule  of  law.  The  next 
set  of  cases  he  cites,  go  upon  the  principle  of  repug- 
nance in  the  latter  parts  of  a  deed  to  those  in  the  former 
parts  ;  and  it  must  be  admitted,  that  in  some  cases  such 
a  repugnance  will  make  void  the  latter  clause,  but  in 
what  rases  is  best  explained  by  the  authority  cited  on 
the  other  side,  and  \^hich  is  next  in  order  to  be  com- 
mented on.  2  Re.  23,  admits  an  habendum  may  be  void 
for  repugnance  ;  and  say«,  where  the  estate  in  the  pre- 
mises, and  that  in  the  habendutiif  both  pass  by  the  drli- 
very  of  the  deed,  tiiere  if  the  estate  in  the  kabendumf  be 
less  than  the  estate  in  the  premises,  the  habendum  is  re- 
pugnant and  void  :  or  where  the  estate  in  the  premiseSf 
Inquires  a  ceremony  to  its  |ierfection,  and  that  in  the  ha* 
hendum  none— tli^re  the  estate  in  the  habendum  takes  ef- 
fect by  the  delivery  of  the  deed  only,  and  is  not  void  for  ' 
repugnancy.  The  provisional  clause  in  this  deed  id  not 
an  hubendum^  and  the  bare  saying  this,  is  sufficient  to 
shew  the  inapplicability  of  the  case  cited  to  that  now 
under  consideration.  But  say  it  is  an  habendunu  it  gives 
BO  less  an  estate  than  that  contained  in  the  premises— 
they  are  both  estates  in  fee.  The  only  difference  is,  that 
tlie  one  is  to  commence  in  futuron  the  other  presently  ; 
the  proviso  and  the  preceding  parts  of  the  deed  are  botli 
parts  of  the  same  deed,  and  both  to  be  taken  into  con- 
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liar.  1796. 8i(]eraf  10119  in  order  to  ascertain  the  true  meaning;  of  the 
^^'^''"'^^  partics.  The  former  is  not  to  cause  a  rejection  of  the 
latter  part  for  repiigiiaiicyy  uiiIohs  they  bo  totally  irre- 
concileable  in  meaning  with  eacti  other.  What  that 
(265)  meanin.c;  was  in  the  present  rase^  is  evident — it  was  to 
create  a  fee  aiid  freehold  in  the  p;rantce,  to  commence  in 
futurOf  upon  the  death  of  the  grantor  and  his  wife.  This 
being  once  establishetl,  the  only  question  remaining  is, 
whether  this  intent  be  compatible  with  the  rules  of  law* 
In  other  wonis,  whether  a  freehold  can  be  created  to 
commence  infuturo  ;  and  that  it  cannot,  no  one  willdeny. 
As  to  the  other  authorities  cited,  they  all  proceed  upon 
tlie  same  principle  with  these  already  adverted  to,  except 
in  one  instance,  where  the  habendum  was  deemed  void, 
because  it  attempted  to  create  a  freehold  to  commence  in 
futuro.  The  next  attempt  is  to  support  this  deed  as  a. 
covenant  to  stand  seised.  If  it  bo  a  conveyance  under 
the  statuto  of  uses,  such  a  proviso  is  not  repugnant,  Hot 
must  be  taken  as  a  part  of  the  deed,  and  must  have  m 
proper  agency  in  forming  a  coostriiction  upon  the  deed. 
Co.  LitL  237.  1  Rep.  173.  9  Rep.  104.  Ail  these  au- 
thoritiec  prove  that  a  proviso  contained  in  a  deed  under 
the  statute  of  uses,  is  good  ;  and"  if  the  proviso  in  tlie 
deed  otJohn  SasseVf  the  elder,  be  not  void,  then  John 
SasseTf  the  youn.tj^r,  had  no  estate  in  possession,  nor  had 
he  any  remainder,  there  being  no  preceding  particular 
estate  to  support  it ;  or  if  he  had  any  other  estate,  it 
could  be  no  other  than  a  freehold  estaie  to  commence  in 
JfiUuroj  and  that  is  void.  5  Rep.  94.  It  cannot  be  main- 
tained that  this  proviso  is  a  nullify;  for  wherever  a 
proviso  rontairie<l  in  a  deed,  is  of  such  a  nature  that  a 
/  Court  of  Equity  would  enforce  it,  it  is  good.  In  the 
case  before  us,  had  John  Sasser^  the  younger,  attempted 
to  turn  the  old  man  out  of  ptissession,  the  Court  of  Equity 
would  have  prevented  him  from  doing  so  iniquitous  a 
thing.  They  would  have  compi^lled  tiim  to  abide  by  tbe 
terms  upon  which  he  had  accepted  the  deed.  Again,  It  is  a 
rule  that  every  deed  takti^  effect  frtim  the  time  of  its  deli- 
very, or  not  at  all.  It  cannot  for  some  time  after  deli* 
very  be  dormant,  and  afterwards  upon  the  arrival  of  a 
particular  period,  revive^ — in  the  presentcase  the  parties 
have  attempted  to  make  the  deed  remain  inert  and  dea^ 
during  (he  life  of  the  grantor  and  his  wife.  Thepro^  iso 
is,  that  the  deed  shall  not  have  the  effect  until,  fcc.  yet 
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by  the  mfo  of  law  it  niusi  have  effect  from  the  time  of  Mart  796. 
ila  delivery,  or  not  at  all*  If  it  had  effect  in  the  prenent  '"^"^^^^'^^ 
case  from  the  time  of  delivery,  the  estate  of  JaAn,  the 
younger,  whatever  it  was  passed  toliim  from  that  time  ; 
and  ihat  must  n^^ce^sarily  liave  been  an  testate  of  freehold 
to  commence  infiUwro  :  or  if  the  deed  had  no  effect  at 
that  time,  the  estate  did  not  then  pass ;  and  as  tlie  dr.ed 
can  never  hereafter  have  any  effect,  no  estate  at  alt  pasr  (266) 
sed  from  thegrantur-^andso  either  way  the  estate  intend- 
ed, that  is  to  say,  an  estate  ol  frrelHild  in  /ufuro,  is  void. 
But  to  view  this  case  in  its  proper  light,  the  proviso  in 
this  deed  is  a  condition.  The  word  proviso  is  peculiar- 
ly appropriated  by  law,  to  cirate  a  condition*  LitU  sec  . 
d£8, 529.  t  Bep*  70  ft,  et  $eq.  Dyer  31 1.  Cro.  Car.  I£8. 
And  as  it  is  a  condition  to  take  place  prior  to  the  estate 
intended  to  be  convened  to  the  grantee,  it  is  a  conditiuQ 
precedent,  tantamount  to  the  same  thing  as  if  the  party 
bad  granted  the  rstate  in  fee*  upon  condition  that  it  sliould 
not  take  effect  until  after  the  death  of  the  grant«H*  and  his 
wife.  And  with  respect  to  conditions,  the  la^v  is,  that  if 
the  condition  be  subsequent,  to  defeat  an  estate  already 
created,  and  repugnant  to  law^  it  is  void,  and  the  estate 
shall  be  absolute.  But  if  it  be  a  condition  precedent,  to 
be  performed  before  the  estate  can  vest«  and  be  repugnant 
to  law,  it  can  never  be  performed  ;  and  for  want  of  a 
performance,  the  entate  by  the  very  terms  uf  its  cieatioOf 
can  never  arise— Such  condition  cannot  be  dinpiMiNed  with  j 
as  a  nttUity-»it  is  a  part  of  the  contract,  a  iine  qua  fUMf 
aiNl  its  illegality  will  have  the  effect  <if  preventing  ihe  es- 
tate from  arising.  Shep.  Toudu  Pre.  139  Co  Utl.  206. 
Cro.  Eli».  864.  2  BU  Com.  156.  i  L.  Beef.  662»  If 
this  be  a  condition  precedent,  it  in  also  a  condition  repugn 
nant  to  law,  as  the  scope  and  view  of  it  is  to  make  a  free* 
bold  estate  pass  immediately,  and  commence  in  iiosses* 
sion  infulurOf  and  must  therefore  have  the  effect  of  defeat- 
injg  the  estate  of  the  grantee  forever.  The  deed  in  ques* 
tion,  is  not  a  feoffment,  conveying  a  present  estate  with 
m  repugnant  proviso  or  haiendam  ;  for  it  is  expi-esHly 
found  he  died  seist^d,  which  proves  the  immediate  fret^ 
hold  was  nut  conveyed,  nor  delivered  over  to  the  grantee^ 
viUiout  which,  or  the  circumstance  of  livery  of  seiaiii,  as 
it  is  called,  there  can  be  no  feoffment. 

His  not  giving  up  the  poiwession  to  the  grantee  when 
the  deeit  was  executed,  together  with  the  provis<i,  is  a  full 
proof  that  it  never  was  intended  to  operate  as  a  feoff- 
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Mir.  1796.  Qient  It  cannot  be  made  to  operate  as  soeh  without  optti' 
^^^^^■^^  violence  to  the  intent  of  the  parties.  It  is  a  conveyance^ 
under  the  statute  of  uses — in  which  case  the'proiiso  it 
gtmd  so  far,  as  that  it  must  be  considered  in  forming  a 
construction  upon  the  deed ;  and  in  that  view  it  will  ap-' 
pear  to  lie  a  condition,  to  have  effect  prior  to  the  com* 
menrement  of  the  estate  otJohn  SasseTf  the  younger.-* 
He  had  not  therefore  a  present  estate^  but  tm  estate  tt 
(S6f)  coromfuce  infuturo — and  the  condition  upon  which  itde* 
pended  beings  repuf^nant  to  law,  as  it  attempts  to  make 
an  estate  of  ft'eehold  to  commence  infuturo^  and  bt^iog 
therefore  lejs^alljr  unperformable,  the  estate  dependant  ap- 
on  it,  namely  the  estate  in  John  SasseVf  the  younger,  can 
never  arise  nor  take  effect.  The  consequence  of  this  w, 
that  JbAn,  the  elder,  nofwithstanding  this  deed,  had  the 
estate  in  fee  in  him  as  before  the  execution  of  It,  .and  a 
right  to  make  a  conveyance  to  his  daughter  of  that  es- 
tate ;  which  he  has  done  as  stated  in  the  special  verdict 
by  the  one  or  the  other  of  the  deeds  there  mentioned.— 
Thf*  form^'r^deed  they  say  is  defective-^it  is  not  necessa- 
ry f(i»r  us  to  enquire,  whether  it  be  so  or  not— ^the  other 
deiHl  to  her  is  clear  of  that  and  of  all  other  objections— 
and  will  pass  the  estate  to  the  daughter  though  the  other 
deed  be  defective. 

•  Oen.  Davie — ^The  words  of  the  proviso  are,  "  Provi- 
ded that  thift  deed  shall  not  take  effect  during  the  liTesof 
the  grantor  and  his  wife,  but  the  premises  shall  remain 
lo  the  use  of  thegrantor  for  his  life,  and  then  to  hi<9  wife 
foi*  her  life."  This  deed  is  either  a  deed  of  feiiSfnent  at 
the  common  Ihw,  or  it  is  a  covenant  to  stand  seised  ;  and 
If  it  be  a  feoffment,  the  proviso  is  void.  First,  it  maybe 
a  feoffment  at  the  common  law — the  words  here  used  are 
well  adapted  to  that  instrument.  There  is  nu  proof,  it 
is  true,  of  any  livery  of  seisin,  but  immediately  after  this 
transaction  the  grantee,  or  the  feoffi^e,  as  I  would  call 
him*  was  in  possession,  and  continued  in  possession  (o 
the  day  .of  his  death  ;  which  is  tantamount  to  a  proof  of 
livery  and  seisin — and  beside,  our  act  of  1715  dispenses 
with  livery  and  seisin  in  case  of  deeds  of  feoffment,  pro- 
vided the  deeds  be  registered  in  due  time— and  consider* 
ing  it  In  that  light,  the  proviso  is  clearly  void,  because 
repugnant  to  the  pi^eceding  part  of  the  deed,  which  coo- 
Tejs  a  fee  unrestricrively.  It  is  argued  by  Mr.  Tc^f 
that  the  provisional  clause  in  fliis  deed,  is  a  condition  prc^ 
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bedent  and  against  law — it  is  not  a  condition  bot  a  limi-  Hftr:i796. 
tation.  Co.  IJitU  201.  A  condition  is  a  quality  annexed  '^^^'^^^'^ 
to  an  estate,  whereby  it  may  either  be  defeated  or  etiiar* 

Sedy  or  created  upon  an  uncertain  event,  no  part  of  whicb 
efinitioQ  agrees  with  the  provisional  clause  in  this  deed- 
It  is  not  to  defeat,  enlarge  or  create  the  estate  upon  aa 
uncertain  e\ent  which  may  or  mav  not  happt-u— the  es- 
tate in  all  events  is  to  remain  a  Fee,  nor  is  it  upon  any 
event  to  be  aefeated  ;  neither  is  the  life  estate  in  the  gran- 
tor and  his  wife,  to  be  defeated  upon  any  event  whatso-   tfj^^ 
ever.     Nothing  is  here  left  to  chance  or  future  occurren- 
ceSf  every  thing  is  unalterably  fix«td — ^then  if  this  be  a 
common  law  conveyance,  the  proviso  is  a  limitation  re- 
pugnant to  the  estate  granted  in  the  former  part  of  the 
deed,     tihtg.  Touch.  129.    JUr.  Taylor  seems  to  suppose 
that  the  word  proviso,  ex  vi  terminif  makes  a  condition^ 
that  is  not  so— it  may  be  a  limitation,  covenant,  conditi* 
tiony  reservation,  &c.  Co.  litt.  203,  a  and  b,  £04.    2  S4» 
72*    A  proviso  to  restrain  the  generality  of  the  former 
clauses,  is  not  a  condition — whether  it  be  a  condition  or 
not,  depends  upon  the  true  construction  of  the  deed,  and 
tbe  consequences  that  would  result  were  it  held  to  be  a 
condition— -if  these  were  such  as  would  defeat  the  true 
meaning  of  the  contract,  or  not  promote  the  ends  it  had 
in  view,  it  shall  be  construed  to  be  something  else  rather 
than  a  condition— as  a  covenant,  limitation,  or  the  liket 
that  will  effectuate  these  purposes.     As  to  its  repugnan- 
cy— ^if  it  be  a  proviso  repngnant  to  law,  it  is  void,  Feamt 
irS,  179  et  seq.    Or  if  it  be  contrariant  in  itself;  or  al- 
lowing it  to  be  a  condition,  it  is  void  and  against  law  if 
it  attempts  to  defeat  only  part  of  the  estate  to  which  it  is 
annexed.     1  JBe.  85  (,  86  h.    For  if  a  condition  at  the 
common  law  could  make  an  estate  cease  as  to  one,  and 
revive  as  to  another,  for  a  particular  time,  the  breaches 
of  such  conditions,  which  in  their  nature  are  secret  and 
not  notorious  acts,  might  privately  transfer  the  freehold 
from  him  who  had  taken  it  by  a  notorious  act  as  livery  of 
seisin,  or  the  like,  to  some  other  person  ;  and  again,  by 
a  like  secret  breach,  from  him  to  another— so  that  he  who 
wished  to  bring  a  prosctpe,  would  never  know  against 
whom  to  institute  his  suit,  nor  tbe  lord  whom  to  call  up- 
on for  his  services.     If  it  could  be  made  to  cease  for  a 
time^  and  revive  again  afterwards*  then  it  might  be  made 
to  cease  daring  the  minority  of  heirs,  and.by  this  means 
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Mftr.lTMi  ffie  wardiiliip  be  lost  to  the  lord.  Such  tiecret  modi^.of 
^^"^''^^^  Mtntfg,  frtim  on©  to  anothert  are  ajpiinst  the  whole  poli- 
cy and  Aiiidamental  prInriplM  of  tbp  comnion  law,  which 
ordained  all  trannfem  of  real  e«tafe<to  be  by  open  and  no* 
torinus  ceremony.  Furthermore,  if  it  be  a  proviso  or  Con« 
dition  calrulated  to  deprive  tlie  holder  of  the  estate  of  itw 
exercise  of  some  power  which  the  law  annexes  as  an  in* 
cident  or  quality  to  the  estate  from  motives  ofpolicyt  as 
a  firoviAo  or  rondttion  not  tf»  bar  an  estnte  tail*  it  is  void* 
8hep.  Tnuck.  ISO,  ISl,  1S2.  lAiU  $ec*  78S«  and  the  colli* 
Blent  upon  Litt.  uc.  360,  361 9  36S*  An  habendum  is  m 
material  part  of  the  deed,  as  it  performs  the  office  of  de* 
Bcribinji:  the  estate,  or  quantity  of  interest  the  (grantee  Is 
f£69^  to  have,  and  where  it  is  repiijE^nant  to  the  premises,  it  is 
^  ^  void^^^much  more  shall  a  proviso  coming  both  after  the 
premises  and  the  hahendwOf  be  void,  when  repuj^nant  to 
both  !  and  thst  it  \h  void  in  such  case,  is  abundantly  pro- 
ven by  Cro.  Jac  282.  Cro.  Eli%.  255.  1  Be.  47.  5  tte. 
12.  9  fie.  Sunday*$  case.  1  Re.  86.  But  g^rant  that  the 
proviso  in  the  present  case  is  not  void — still  if  it  can  be 
so  construed,  as  legally  to  carry  into  eflfrct  the  intent  of 
the  parties,  without  violating  any  rule  of  law,  it  must  be 
so  constroed^-and  here,  the  manifest  meaning  of  the  par« 
ties  may  be  effectuated  consistently  withthe  rules  of  law, 
by  construing  this  deed  to  be  a  covenant  to  stand  seised. 
S  Bae.  M.  498.  5  Ihfer  272.  Cro.  Car.  366.  1  B.  M. 
410.  5  Bac  M.  362.  7  Be.  IS  b.  1  Bac.  M.  176.  5 
Bac.  M.  351.  Caw.  600.  Hoh.  287.  A  covenant  to 
stand  Heised  of  an  estate  to  commence  tn/afuro,  is  good  ; 
*  for  so  much  of  the  ancient  use  that  was  in  the  covenantor* 
and  whi«  h  is  not  cmveyed  oot  of  him,  remains  still  in 
bim — and  in  the  present  case,  if  theproviso  had  not  been 
inserted,  but  the  deed  had  ccmveyrd  to  the  grantee  an  es* 
tate  after  the  lives  of  the  grantor  and  his  wife^  there 
Would  have  remained  iti  them  a  life  estate  suArient  to 
8Uf.*port  the  future  interest  of  the  grantee--»and  surelv  if 
the  law  would  have  implied  this  wittiout  ihtr  help  of  the 
proviso,  a  proviso  exprens  to  ttie  same  purpose,  will  not 
prevent  the  deed  from  reretvltig  the  same  construrtionf 
utile  per  inuHle  non  viHatur-^expressufn  nonfadi  iadtnm 
eesseere.  As  to  the  place. occupied  by  this  proviso,  being 
the  latter  partof  the  deed,  that  is  totally  immateriHl— 
no  matter  where  it  is  placed,  the  constrn^^tion  must  be 
made  uiion  all  that  appears  on  the  face  of  the  deed— 4ind 
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Iba  Iftw  in  making  ihe  proper  com  tract  ion,  will  UBBign  ^^^i^M. 
to  each  OH^niber  of  the  deed,  the  station  and  precedence  •"^'"^^'^^ 
if  oii|;ht  to  possess,  though  it  may  have  been  misplaced 
by  the  inattention  or  unsl&ilfulness  of  the  drawer.     The 
trae  meaning  of  the  instrnment  is  to  be  collected  from  the    - 
whole  contents,  without  regard  to  the  onler  in  which  the 
several  clauaea  are  actually  placed.    According  to  this 
arrangement,  the  true  meaning  of  this  deed  will  he,  to 
Stand  seined,  first  to  the  use  of  the  grantor  for  life,  and 
the  life  of  his  wife,  and  afterwards  to  the  use  of  the  jcranr 
tee  in  fee.    Every  part  of  this  meaning  is  clearly  expres- 
sed in  some  one  or  otiier  of  the  parts  of  this  deed,  atid 
when  you  refrr  them  to  the  several  periods  « hen  they 
are  lo  take  effect,  they  necessarily  assume  this  order«r— 
There  can  no  reason  be  given,  why  the  deed  should  not 
be  HO  construed,  and  if  it  be  so  construed,  every  objection    (STO) 
to  its  validity  and  legality  immediately  vanishes — so  that 
whedier  it  be  a  feoffment  at  the  common  law,  or  whether 
it  be  taken  as  a  conveyance  to  nses,  in  cither  case  the 
Plaintiff  is  entitled  to  recover. 

Judge  Stoke — I  am  satisfied  judgment  ought  to  be  gi- 
ven for  the  Plaintiff-— this  is  a  covenant  to  stand  seised. 

Judge  Hatwoob — I  am  also  satisfied  in  my  own  mind, 
that  judgment  ought  to  be  given  fur  the  Plaintiff;  but  I 
have  reasons  fur  declining  to  give  my  opinion  judicially, 
unless  it  shall  become  abnidiitely  necessary.  I  was  for- 
merly applied  to,  while  at  the  bar,  ffir  my  opinion  on  this 
Tery  deed ;  and  after  considei'ation  gave  the  same  I  noW 
entertain  : — Let  it  lie  over  till  next  term.  Judge  Macat 
will  then  be  here  :-*if  he  should  be  of  the  same  opinion 
vith  the  Judges  now  present,  judgment  will  of  course  be 
entered  for  tlie  Plaintiff. 

N(»TS.—- Tlie  reasonB  of  the  Judges  now  present,  were  not  founded 
upon  the  arguments  about  repugnancy — ^no  part  of  a  deed  is  repug- 
nant but  that  wbicii  cannot  consist  with  the  other  parts,  unless  we  speak 
of  a  repugnancy  to  rules  of  law.  It  is  by  no  means  inconsi^ent  with 
Ml  estate  in  fee  in  remaitider,  that  another  should  first  h»ve  an  estate 
lor  life->neither  is  it  neccitsary  to  inquire,  whether  the  deed  in  ques*  * 
tion,  was  intended  in  operate  as  a  deed  at  common  law,  or  under  tlie 
statute  of  uses:  for  whether  intended  as  the  cme  or  the  other,  if  it 
eiMild  not  operatn  effectually  in  the  way  intended,  it  wiU  operate  in 
eome  other  way  in  vhicii  it  may  be  effectual,     lliere  can  be  no  doiibt  ' 

of  this  rule.  A  deed  intended  to  operate  as  a  feofTment,  may  be  con« 
etrued  a  covenant  to  stand  seised.  1  Jiih.  8.  /T.  JB.  J7.  614.  There 
cannot  be  the  least  doubt,  bui  that  a  covenant  fR  stand  seised  to  the 
use  <^f  another,  after  i<n«-''i  own  lilV,  isgood  to  pa.ss  the  estate  intended; 
for  the  law  raises  in  the  p*antnr  »n  estate /or  life  hi  the  mean  time/ 


]|AMr96.  aufRcient  t#  Mpport  the  futiue  etUte.    Co.  X«tf.  S2,  b.    That  has 
^^v^^  been  alreadr  derided  in  a  Ttst  number  4'f  in8tan'*e».     There  is  no 

5oint  better  ettabl'ished  by  authorities.  1  fdo.  175, 17^  98. 159, 121. 
Mo.  SOT.  3  JMo.  237.  3  Tm.  255.  4  Mo.  149.  2  X.  Say.  855.  1  X. 
J2agf.  34.  There  can  be  no  doabt  in  tlie  present  oaae  as  to  what  was 
the  meaning  of  the  parties,  and  the  only  question  is,  whether  it  is 
posMble  to  put  such  a  conatniction  upon  the  deed*  CVidt  1  Nel»*  •4ft* 
487,  488,  «.  16, 17, 18, 19,  20,  22.  3  NeU.  96,  «.  18.  Feamt  sa  Cant 
Stm.  30  33.)  as  to  make  that  intent  consiatent  with  the  rules  of  law: 
and  if  the  law  will  imply  an  estate  for  life  in  the  grantor,  wbem 
nothing  is  said  about  it,  in  order  to  sujiport  the  estate  in  remainder, 
surely  it  will  not  reject  such  estate  when  raised  by  the  express  words 
of  the  parties.  Her^that  is  done,  and  besidesi,  the  very  case  now  ' 
before  the  court  was  decided  not  long  nnce,  and  Is  reported  in  4 
Term  181.  There,  there  was  a  conveysnce  exactly  like  the  present, 
and  a  proviso  of  exactly  the  same  import,  placed  in  the  same  part  of 
the  deed  «  and  the  court  decided  it  was  not  a  repugnant  proviso,  but 
consistent  with  the  estste  granted  in  the  deed,  and  that  the  eatatea 
mentioned  in  the  deed  were  well  raised.  fUk  1  IhU.  408,  s.  23.  1 
Sfip,  101,  154,  & 

September  term,  1796.  This  sperial  verdict  was  again 
argued  before  Judges  Macat  and  StonE)  and  they  gave 
judgment  for  the  Plaintiff. 

^2Tl)  MoTB.<^If  will  not  be  improper  here  to  observe,  that  this  opinion  of 
^  ^  three  of  tne  present  ludi^es— founded  upon  consideration,  after  ar* 
gument  by  counsel,  upon  a  case  made  by  a  apecial  verdict^  ia  directly 
against  that  of  FFMand  Ward^  decided  aa  to  thia  point  at  Halifiix, 
April  term,  1793.  That  was  an  Ejectment  cause,  upon  the  trial  of 
which,  a  question  arose  upon  a  deed  of  barf^ain  Be  sale,  made  to  the  lessor 
of  the  piaintiflT  by  his  f«th<*r  in  the  year  1771,  of  the  premises  in  qne^^ 
tion,  which  conveyed  the  whole  estate  absolutely  to  the  bargainee ; 
but  in  the  premis«*s  of  the  deed,  there  is  an  exception  of  the  gimntor'a 
lifetini^,  in  any  part  or  parcel  of  the  land— whether  the  lessor  of  the 
Plaintiff  took  a  fee  by  thia  conveyance,  as  a  life  estite  wss  reserved 
to  the  trrantor,  was  the  question. 

DaoUt  for  the  Defendant,  laid  it  down  as  an  eatablished  rule  of  law, 
that  a  fee  cannot  be  created  by  deed  to  take  effect  or  ariae  tn,^iliirs  ; 
and  here^  he  said  the  grantee  was  not  to  take  till  alter  the  motor's 
death.  The  Attorney-General,  Jftiytoootf,  entered  into  a  discoaaiofi 
of  the  doctrine  of  uie.n,  to  shew  that  the  use  might  be  limited  to  take 
effect  in  this  manner  by  the  statute  of  uses,  although  it  would  not 
have  been  good  at  the  common  law. 

^  Per  Curiam.-- AsBi  and  Wiuiaxs,  to  the  Attomey^General,  we 
differ  with  you  in  opinion  in  respect  to  the  operation  of  the  statute  of 
uses,  but  we  are  clearly  of  opinion,  thai  here  the  fee  iflUBe^Kate^y 
passed  to  the  grantee,  and  that  the  reservation  is  void. 
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Notice  need  not  be  giTcn  under  the  set  ol' 1762,  Are.  e.  70,  t.  3,  (o 
the  drawer,  iF  he  has  no  rff?ct»  in  the  hsnits  ol  the  drswci-.  The 
receipt  <tf  pirtnf  thr  moiiry  rromt^eilriiwee'lues  noi  disch^irge  the 
dtiwi  r,  afid  ut  to  the  bilsnci'  he  ia  entitled  to  notice  only  when  he 
would  be  to  in  cMe  ol  Ibe  nbote'ii  bcin^  unpaid. 

Tke  case  was,  oite  man  divw  an  order  on  aDother>  in 
favour  of  a  third,  and  mum  xfter  moved  away  lo  another 
State— the  drawee  paid  iiarl,  and  refust'd  to  piiy  the  re- 
sidue, and  it  was  prnleHtt'd  as  to  that  part.  Three  or 
four  yearti  sfterwai-ds,  the  drawer  returned,  and  was 
sued  Tor  (he  balaiioe.  the  inoni*]'  being  first  dematidcd  of 
him  by  thp)ia>ee.  It  wan  arguod  fi>r  tlie  DefeiidHiit.that 
by  1762,  c  9,  «.  5,  ttie  drawer  oii);ht  to  have  had  notice 
of  the  refusal  to  pay  in  a  roaHonnblf  time — the  words  of 
thai  flcrtion  bein|;, "  that  no  person  or  prrsons  whats'iever^ 
shall  prosecute  any  suit  a^Hinsi  any  person  or  |iers'ina  who 
sliall  give  sucli  nriler,  for  the  money  therein  mentioned,  be- 
fore the  same  Nhall  havo  been  first  (trotrsied  Tor  non-accep- 
tanrf,  &nDticegi\eti  thereof  totliedrawer  before  such  salt 
shall  be  bi-ouglit;  and  if  any  soil  sliall  be  brought  on 
any  MUch  ordtr.  bctorn  notice  and  rffiisal  tu  pny  asaf')re- 
saiit,  (he  Flaiiitiff  or  PluintiRb  shall  be  nonsuit,  and  pay 
ousts ;"  and  for  want  of  sucli  notire  he  is  discharged. — 
Also  a  receipt  nf  part  from  the  drawee,  is  a  giving  of 
credit  to  him,  and  drschargrs  the  drawer. 

Feratrlam — Where  the  drawee  has  no  eDecta  of  the 
tfrawer  in  hi.i  hands,  there  is  no  necessity  for  notice  of 
Bon- acceptance  ro  the  di  awer ;  for  he  must  know  without 
notice  that  he  had  no  effects  in  the  oihei's  hands,  and 
tlie  design  of  notice  is,  tlint  the  drawer  may  be  warned, 
in  lime  to  get  his  effects  out  of  the  drawee's  bands— of 
course,  where  there  are  no  effects  in  the  hands  of  the 
drawee,  such  notice  is  useless  and  vhIii.  As  to  the  re-  C*^*) 
ceipt  of  part  from  the  drawee — that  is  for  the  benefit  of 
the  drawer,  as  it  discharges  so  much  of  hts  debt  due  to 
the  payee.  This  was  formerly  held  otlierwise,  and  even 
iHiw  where  the  drawer  may  sustain  a  loss  for  want  of 
notice  of  non-payment  of  the  balanc)-,  he  must  have  that 
notice.  Notice,  however,  of  non-payment  ofthe  balance, 
cannot  be  necessary,  where  notice  of  tlie  whole  would 
not  be  so.  The  fourth  rUuse  nf  the  act  of  1762,  c.  9, 
nakes  notice  necessary  only  in  cases  of  an  order  drawn, 
dinciing  money  in  the  hands  and  possession  nf  a  second. 
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Apr.i79«.  to  be  paid  to  a  third  peraon— the  tmlice  directed  I17  thia 
act,  18  ciiMBned  to  such  orders  only — this  is  not  soch  all 
order,  if  tliei-e  was  not  any  money  in  the  hands  or  pot* 
session  of  the  drawee,  so  far  as  regards  the  balance.  ^ 

J9<m.-^Vide  Port's  Ea^n.  V.  KeUy,  2  Hay.  45.  But  ic«  JhuHnr. 
Rothnan^  1  Bamka  194,  in  which  it  was  held,  that  the  drawer  of  t  bill 
of  exchange  was  entitled  to  notice  of  its  dbhonor,  though  the  drawee 
-be  not  indebted  to  him  either  when  the  bill  was  drawn  or  fell  du^ 
proTided  the  drawer  had  reasonable  ground  to  believe  that  it  would 
be  hvMiored:  and  a  written  authority  from  the  drawee  to  th**  dr«wer 
to  diawr  is  sufficient  ground.  See  alao  2  Am.  Ed.  of  2  90L  PldHp9  0" 
EMeneet  37,  38. 


EDENTON,  APRIL  TERM,  1796. 
Hagan  v.  Paine. 

A  consiflpee  was  instructed  to  exchange  the  consigned  produce  for 
Uu  f  Surinam  ;  when  he  arrived  there,  he  found  it  imp^aciicable 
to  make  the  exchange  for  an)  thing  but  9ug<ir  »nd  Coffecy  whicb 
w«*rt:  contraband  by  the  law  of  that  country  ;  but  tttill  such  kind  of 
traffic  was  usual,  and  the  law  had  not  been  enforced  against  it  tote 
many  years.  The  consignee  ventureil  to  make  the  exchange  for 
thi  contraband  articles,  but  owin^  to  an  attempt  to  enforce  the  Uw, 
he  h  •<!  to  resort  to ««  subterfuge,  i.i  the  doiiiiir  of  which,  ^ome  of  the 
Sugars  were  damaged :  held,  that  he  was  not  responsible  for  the 
lois. 

Case.  JVoii  asaumprit,  ^c  pleaded.  The  case  upon 
the  evidence  was  this:  Hagan  had  shippeil  on  two  ves* 
sets  of  the  Defendant,  destined  to  Surinam,  setenteen 
hogsheads  of  tobacni  and  forty  barrels  of  pork,  consi^* 
ing  them  t<i  Paine,  for  him  to  exchange  them  for  goods  of 
the  productioti  of  Surinam,  to  be  brought  in  return  to  this 
State.  The  vessels  aod  cargoes  arrived  safely  at  Suri' 
natii,  but  the  cargo  could  be  sold  foi^  nothing  but  the  pa- 
per currency  of  that  country-^neither  molasses  mir  spe- 
cie could  be  procured  for  it-— it  could  be  exchanged  for 
nothing  but  sugar  or  coBee,  each  of  v^hich  was  contra- 
band by  the  law  of  that  country,  but  were  notwithstand- 
ing* usually  and  commonly  purchased  by  the  ships  and 
veHsels  of  iill  nations  resorting  thither,  and  there  had  been 
no  instance  of  a  seisure  or  information  lodged  with  the  of-- 
ficers  of  the  goveriimeiit  for  many  years-— the  tohscco 
Wan  ex<  hanged  for  sugars — and  after  they  \^ere  shi|)|ied, 
a  yessel  in  the  harbor  laden  with  sogar^  was  seiaedk-^it 
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then  becme  necessary  to  re-laud  the  j^u^arSf  and  have  ^P'-  ^^^ 
tktm  OMiVeycd  tci  another  part  oHhe  sea  coa^tf  and  for '•^'"^''^*^ 
tb<*  Defendant's  vessels  In  depart  as  if  for  their  homeward 
Yova^e,  and  to  return  secretly  and  take  in  the  sugars.— « 
Atl  rhis  wa^  done,  and  about  one  half  of  the  sugars  ^ere 
lost  in  the  operation,  i^ettinji;  wet  when  put  into  the  fl-Us-^ 
the  vessels  took  in  the  sugars  in  this  damaged  state,  and 
carried  ihem  to  Guadaiou|)e. 

Counsel  for  the  Plaintiff — A  fscton  agent  or  consignee 
ought  to  pursue  the  directions  given  by  his  principal  with 
respect  to  the  goods  committed  to  his  care— if  instructed  (sj's) 
to  sell  for  ready  money^  or  to  j^ell  generally,  which  is  for 
ready  ihtmey*  he  cannot  sell  upon  creclii,  without  running 
the  risk  himself — if  he  fHils  to  pay  customs  in  a  foeeign 
pnrty  he  runs  the  risk  of  the  forfeiture  if  any  should  ensue 
thereupou — if  he  attempts  to  transport  goods  prohibited 
to  be  exported,  and  his  own  government  should  seize  the 
goiids,  the  loss  is  his  own.  2  Mo.  100.  Vide  3  P.  fFU-  * 
185,  187,  279.  Cow.  255.  • 

E contra — It  was  argued,  that  though  in  general  the  law 
is  as  stated  on  the  ether  side  resi>ecting  factors  nr  eon- 
fli^necs,  and  their  consignmentSyyet  s<»metimes  impo/rn^ 
exeusat legem.  Exceptions  may  be  made  to  this gtiural 
rul^  Inhere  the  Defendant,  the  consii^nee,  proves  to  the 
sausfaction  of  his  jury,  that  it  was  impovsible  ti»  comply 
with  (he  terms  of  the  commission  given  by  his  principal; 
if  he  cannot  sell  for  ready  money»  when  empowered  to 
sell ;  and  that  is  implied  in  the  case  in  2  Mo.  100,  where 
one  of  the  reasons  rendered  by  the  court  for  their  jndg- 
nient,  is,  for  that  he  did  not  plead  he  could  not  sell  for 
ready  money,  implying  if  this  hail  appeared  to  the  court, 
then  judgment  would  have  been  different.  By  pari^v  of 
Veasooi  if  he  could  not  exchange  the  Ctinsigned  good-  for 
good.s  of  the  country  that  were  legally  exportable,  though 
in  general  he  ought  not  to  exchange  for  contraband  goods  | 
yet  in  a  cnse  like  the  present,  where  such  goods  in  rhe 
cotuinon  course  of  trade  were  usually  and  generally  pur- 
chased, and  it  was  generally  thought  not  to  be  unsafe  to 
purrtiase  them,  there  ought  to  be  ^u  exception  from  the 
giefieral  rule— and  ot  that  opinion  were  the.  court — and 
th'Tc  was  a  verdict  for  the  value  of  the  sugars  saved,  and 
judgment. 

40 
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Aft.  \n9.  Black,  Assignee  of  Blanchard,  v.  Bird. 

A  ne^tiatile  fnfltrani»-nt  in  the  htnds  of  nil  atttitnee  w  not  gnbieGt  t« 
an>  psymenU  that  do  no*  appear  endonied«  if  it  was  amffned  Defore« 
or  at  the  time  it  becamr  due  s  but  if  it  was  aligned  after  it  became 
due,  then  all  such  payments,  as  it  can  be  presumed,  the  assiirnce 
bad  notie«-  of,  shall  be  good  against  it  An  assignor  and  assigned 
■re  both  nembers  nf  ihe  same  firm  i  a  bill  ia  made  payable  to  tb* 
assignor,  expreii$»ed  to  bi-  for  a  debt  due  the  firm  :  a  payment  te 
th**  ccmpHiiv  will  be  a  good  psympnt  againat  either  the  assignor  or 
assignee  members  of  that  compiiny. 

Action  upon  a  bill  sealed,  for  two  hundred  ant!  forty- 
two  moimmIr  Hixteen  shillinje^s  and  ten  pence*  Virginia  mo- 
neY,  payable  by  Bird  to  Btanckardf  twenty  daya  after 
aig:(tT  ;  expi'eaaed  to  be  for  a  debt  due  frfim  8Uuirt  to 
Bhinchard  4-  Co.  and  dated  in  May,  1792.  A  Cierk  of 
BUtnvhard  received  248  barrels  of  tar,  at  the  rate  of  hIz 
sliHIiii^Hf  Virginia  money,  \ytr  barrel;  and  in  March^ 
179S,  Blandiard  received  from  Stuart  1500  bushels  of  salt, 
at  three  shilllii|^  per  bushel ;  in  alU  amounting  to  ab«tut 
the  sum  mentioned  in  the  bill.  BUuk  was  a  partner  cif 
the  ciimpany  of  BLanchard  ^  Co,  ;  the  endorsemetit  of 
Blunchard  was  blank,  so  that  it  did  not  appear  when  the 
(274)  na^i^iunent  to  Black  'ook  plaot ;  but  a  letter  from  BUuJt 
to  Bird  was  prodnoed*  dated  Januar>v  1794,  which  in* 
foi  niM  Bird  ttiat  he.  Blacks  had  the  bond  in  iiossessioii, 
and  ivquirt'd  piiymeni.  Upon  this  evidence,  the  caua^ 
was  argued  at  the  bar  at  ^reat  length  cm  both  sides. 

Et  per  curiam — ^This  bill  hath  been  discharged  by  Stu-- 
art  Ml  the  fleli^eries  of  shU  <tnd  tar«  proven  in  the  cause* 
Tiie  question  is  as  these  deliveries  were  not  endorficMfU 
not  the  bond  taken  up«  whether  they  are  to  be  consider- 
^  ed  ;ts  a  good  payment  h.h  to  ^toefc.  the  assignee.  Ah  to 
whirht  the  'ouit  is  of  opinion*  that  tiiis  bill  is  a  bill  be- 
longing to  Blanchard^  Co.  tliougti  made  payable  to  Blnn-- 
diard  only.  It  is  expressed  to  be  for  a  debt  due  to  lite 
conipHO},  and  is  given  to  a  partner  as  one  of  the  coiupa«> 
ny.  Blanchard  is  only  in  the  nature  of  a  trustee  for  tlio 
wbote  company;  hia  act  is  binding  upon  the  whole  cttim^ 
pany.  The  riimpany  after  this  transaction,  could  not 
support  a  Huit  upon  the  ofien  acccNint  against  i9huirt.— • 
Then  tlie  payment  having  been  made  to  a  Cierk  of  Bion* 
ehard^  it  is  a  payment  to  Blanchard ;  and  a  payment  of 
a  partnersh*i»debt  to  hiou  h  \  1;;  one  of  the  part  tie  rn,  binds 
the  whole  pariuerahip ;  and  Blackf  the  aasignee,  is  one  of 


ibem :  wherefore  tbe  pavment  is  a  fiooA  one  m  to  Maefc  ^^  ^^^« 
the  present  Plaintiff.  St»ronilly,  auf/piiRiiig  tl»iv  nnt  to  ^^*^^^^ 
iMive  b<*en  a  partnerabip  bond,  bat  to  b^lpnjs  to  Bltinehard 
•lily,  hanng  been  made  payable  to  liioi  only  ;  }et,  the 
ciiH*uni8tanfea  of  this  csRe  render  it  pnibablf,  Ihat  th**  as- 
signment was  nut  made  till  after  thepa>mentN«  probably 
sot  till  sometime  about  the  beginning  i^  1794  ;  and  then 
ibis  bill  was  assiicned  a  y^ar  and  six  months  a/ter  it  was 
iiayable.  If  a  paper  be  sMHigned  at  the  time  It  is  pay»» 
ble  or  before,  and  no  pajrmentH  endorsed,  the  assignee 
i»ill  huld  discharged  uf  all  payments  that  may  have  been 
jnade  previous  to  the  assignment  ;  but  if  that  be  made 
after  the  day  of  payment,  then  :iie  jury  are  at  libei*t>  to 
take  into  consideration  any  rircumstanr«*s  from  whence 
they  may  reasonably  presume,  the  assignee  knew  of  the 
payments,  The  presumption  is  stiengthened  in  prop^f- 
tit>n  a^  the  time  of  the  aH««ignnient  is  at  a  gi*eater  or  «<hort- 
er  distance  from  the  time  of  payment,  and  in  the  Hsme 
proportion  these  collateral  circumstanceH  >»ill  ha^e  the 

K eater  or  less  weight.     In  ttie  preHent  instance,  a  jcreat 
igth  of  time  ban  intervened,  and  therefoi*e  a  slight  cir- 
cnnistance  will  do,  to  raise  a  pre8umptit»n  of  notice  of 
these  payments  in  the  assignee.     After  such  a  length  c»f 
time,  why  did  not  BlaA  make  some  enquiry  of  Mr.  Stvr    /a^kx 
Ofrt  respecting  this  bill,  before  he  took  the  asHignment  ?     ^      ^ 
Bad  such  enquiry  been  made,  he  would  not  have  taken 
the  assignment  at  all.    The  length  of  tim«*  was  enough  to 
put  him  upon  enquiry,  yet  he  made  none.     Add  to  this, 
that  from  his  situation  and  connexions  with  Blanchardf 
it  may  be  preHumed  he  might  ha^e  known  8c»metiiing  of 
the  transactions,  had  be  taken  proper  paina.     If  the  jury « 
lielieve  be  might  have  had  knowledge  of  the  pay  mentM  by 
enquiry,  th«'n  they  should  find  for  the  Defendant— •other- 

Si^e,  for  the  Plaintiff.    They  found  for  t»*e  Defendant.p— 
ases  cited,  S  D.  ^  E.  81.     H.  BU  Sep  %% 

NoTv.— Ftife  2dU  Jim.  Edit,  of  the  U.  Voi,  oj  Philips  en  £mdenee,p. 
!I4,  «n  the  nute  wtiere,  the  l ««/  r^  l.<  ive  tv  tn^rvXiubU  tfi^trtrnt  n  » \u  the 
4b»mU  of  an  •■Nignee,  if  discuBsed  (  mtd  ti.t  diat-ict  m  t.«keii  in  t|i2f 
—■ft  it  itiUy  suppo^tod  by  may  aatlMiritiM^  bath  Eofitti  saU  Aim* 
rieaiu 
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JJ^JJJJ  Whitble'8  Aclministiators  v.  FrMitr. 

If  the  husband  dies  before  adminittrBtioo  taken  upon  bis  wile's 
sfi0C(»oiiy  her  sdministrator^  and  not  his,  is  the  proper  person  to 
administer  them  :  but  the  husband's  representatiTe  will  be  entitled 
to  the  surplus  after  payment  of  her  debts. 

Detinue.  The  mother  made  a  gift  oF  the  negro  ia 
questiun  to  Sarahs  the  daughter*  to  take  effect  in  \HinHtB* 
Bion  after  the  death  of  the  mother.  Sarah  married  and 
died,  and  then  the  mother  died.  Tbehuaband  sur^iviag^ 
and  last  of  all  the  husband  died,  without  taking  admin- 
istrHtion  to  his  wife.  The  administrator  of  Sarah  now 
sues  for  the  negro.  It  was  objected,  that  the  propet^ty 
in  the  negro  parsed  into  the  hnshand  upon  the  death  of 
the  ^ife;  he  being  her  next  of  kin  ;  that  he  was  riitiiird 
to  administration,  and  was  not  liable  to  make  dintribotion; 
and  though  he  died  before  administration  taken  out,  that 
cannot  prejudice  him  with  re.s|iect  to  any  right  lie  had 
next  of  kin — ^that  his  wifeN  prrKonai  estate,  not  yet 
dored  into  possession  at  her  death,  vested  in  him  as  a  le- 
gacy, »r  as  a  distributive  share,that  willgoto  the  represent 
tatives  of  the  sharer ;  and  that  as  this  was  a  vested  In* 
terest  in  the  husband,  his  representativen  succeeded  to 
his  rights,  and  not  the  repi*esen  tatives  of  the  wife  :  and 
therefore  Ihey,  and  not  the  representatives  of  the  wi^ 
are  entitled  to  this  action*-aiid  for  this  were  cited  1 
¥FUs.  168.  SJSltk.5S7.  £av«(.7d,  82,  85.  Pre.  c&.  21,  ^6a 
S  P.  WU*  443.  The  court  tonk  time  to  consider,  io 
order,  as  they  said,  that  this  cause  might  he  specially 
made  up  for  the  further  consideration  of  the  Jud|i<ff*8, 
ahnuld  the  objection  appear  upon  further  reflection  to  be 
of  weight  enough  to  raise  a  serious  doubt ;  and  after  Moine 
days  consideration  they  gave  their  opinion. 

Per  curiam — It  is  tiot  ne<-essary  to  make  up  ttie  special 
cast*  $  tills  action  was  frirmerly  bi*ought  by  the  admiuia* 
trator  of  the  husband,  and  determined  by  two  Judges  to 
hH%e  been  improperly  brought  for  that  \ery  reason.— 
One  of  the  court  now  present,  on  hearing  thii  matter 
(276)  firt^t  moved,  was  inclined  to  think  tlie  action  should  hnve 
been  in  the  name  of  the  administrator  of  the  bu^bHiid^ 
but  upcm  furtiier  consideration,  he  is  convinced  of  liis 
mistake;  and  it  was  occasioned  by  not  distingtiis'  iug 
between  (fat  right  of  propeity,  and  tin  right  of  sc*ioji««. 
It  is  a  true  position^  that  the  property  of  this  iiesra  was 
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vented  in  the  represeutHthe  of  thi  husband,  in  the  same^'^'*^^^^' 
nuaii"*'!'  HS  t|  te^ary  in  ve^ffd  tn  the  legatee*  or  a  di<^ti*i* 
biitive  share  in  nne  of  the  next  of  kin^.uho  if  hedieRwill 
trHii<>mtt  hiH  share  to  hiR  repreAet)tati«e«*-in  this  case  the 
liii'^hHod  was  entitled  as  next  of  kin,  and  not  as  husband, 
and  by  his  death  hath  transinittid  the  ri^ht  he  had  to  his 
repn>Heiitati%e— thai  was  only  a  ri^ht  to  demand  the  ne- 

fro  of  the  administrator  of  the  ^^ifi  after  debts  <»ai(i«— « 
io  person  is  entitkd  to  rerei\f'  this  nef^ro  in  the  fir«<i  in- 
stance,but  only  as  administiator  of  thr  ^'iff ,  to  the  <*nd  that 
ber  pro|ierty  in  the  haniis  of  her  administrator  mnv  be 
•object  to  tiie  payment  of  all  just  <tebt8  cootrartt  d  l.>  her 
dum  «}{a-— thr  hitsband  was  inde«'d  entitlei)  to  b^*  iu  r  ad» 
inini*>tiHt<»r9  but  he  did  not  a|ip1y  :  another  might  be  ^tp- 
pfiintedv  who  will  be  a  trustee  for  the  husband  as  in  all 
that  part  of  die  wile's  choses  in  action,  that  such  admin- 
ifltrator  shall  recover  or  je^t  in  above  what  will  satisfy 
her  debts.  Tliis  administrator  is  entitled  in  the  fii-st 
place  to  the  possession  of  all  hfr  choses  in  action,  and 
is  accountable  to  the  hnnband,  or  the. representatives  of  ^ 

the  husband'*  in  the  same  manner  as  he  would  be  account- 
able in  other  intescacies  to  a  distributive  sharer  and  his 
re|iresentHtive6-^so  it  would  be  of  no  use  to  make  up 
this  special  case,  all  the  Judges  of  tlie  State  being  of  tiiis 
opinion**— the  other  Judges  now  upon  the  other  circuity 
haHnjB;  decided  this  very  case  before;  and  the  two  now 
present,  being  of  ti»e  same  opinion.  So  thePlaintiflT  Itad 
judgment.    The  court  relied  upon  Co,  litU  351.    EL  B.      \ 

NoTB.—  Vide  roUer's  Lam  of  Erecutort,  116  &  217,  where  it  is  said 
that  'iihoug^li  tt  was  formerly  helvl  that  if  the  husband  diefe  before  tak- 
ing out  adinini<*tr  «tioi'  upon  bis  deceased  wife's  choses  in  action,  bis 
representativ*  will  b^.  entitled  to  administer  them,  yet,  it  is  now  es* 
tabhshed  that  her  next  of  kin  In  such  cnse  is  entitled  1')  the  udministrs- 
tion,  bat  be  will  b*'  accountable  to  the  husband's  re  preset. tat  ivt*  for  *he 
restuiie  of  the  propi'rty  after  pnym'nt  of  dcbtf  &cv  IP.  ffHUam^ 
3S2.  Har  U  Bui.  Co.  UU  S5l»  a.  note  1.  4tBwm.  EceL  Law,  23i. 
See  also  Ifeale*»  Mm*r.  w.  Haddock,  Con.  Bep,  75, 

Murfree  v.  Redding. 

if  aking  a  man  master,  and  giving  him  command  of  a  ship  is,  ipwfaet^f 

giving  him  power  to  take  a  load  for  freight  in  a  foreign  port ;   md 
is  contract  in  such  case,  binds  the  owner. 

Bill  in  Equity  and  answer.     Bedding  had   rerovered 

judgment  against  Jlur/re^  for  a  negro — J^ur/ree  coni* 
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Apr.  1796.  piainw!,  and  nMeA  in  his  bill,  that  Btdiing  fcn*  jw*  •"• 
^^'^''^^  Bcrantan  on  bnaid  hi»  brijf.  a«  master,  and  «rwt  hini  with 
a  loMd  from  New  hern  to  Mnrfreeaboroui^t  and  that  he 
bad  put  the  neftro  on  board  with  him*  and  authoriBed 
ScranUm  to  sell  the  ne^rro.  Thi^^  the  answer  denied.** 
The  bill  rurtl»er  stated,  that  Serantan.  whiUt  al  Mm** 
freesbomu^h,  took  in  for  freijrlit  a  Uad  «if  tar  for  bifla^ 
and  a  J^r.  Figures  ;  and  bad  never  accounted  for  it ;  and 
that  Redding,  aa  owner,  ou|(ht  to  be  liable.  The  ans««r 
(S7r)  denied  that  Scranton  was  appointed  manter  for  any  fitlier 
or  foi  tbpr  put'poffe«  than  that  of  navigiitinfc  the  Tesari 
from  Newbern  to  Miirfreesborouf^h,  and  back«  and  if  1m 
bad  taken  in  a  load  Ufion  freight  at  Murfree«boroU|cbt  he 
did  it  without  any  authority  or  fierouaaion  fnim  bin. 

Per  mrmm— A  master  Ifas  a  right  to  make  such  con- 
tractSf  and  u^^uaily  is  the  person  who  does  actually  make 
them— -the  owners  cannot  be  In  every  part  wiiere  fbe 
ship  goes  to  make  them.  Ttte  very  making  a  man  mas* 
ter,  and  giving  him  the  command  of  the  ship«  is  a  giving 
bim  power  to  take  a  load  for  freight  in  a  foreign  p^rt, 
or  in  a  port  at  a  distance  from  the  place  of  the  owner's 
-  residence.  His  appearing  an  master,  is  enough  for  any 
man  to  contract  with  him  upon  the  credit  of  his  empkiyer; 
and  as  it  appe4irH  in  the  pn^sent  cane  by  ttie  «itatement  ft 
Bedding  hiniAelf^  that  the  cargo  was  lost  by  the  attempt 
of  Scranton  to  cross  the  bar  without  a  pilot ;  and  as  the 
rule  respondeat  superior^  is  here  applicable  with  great 

Eropriefy,  therefore  let  the  injunction  be diNS«»lved  as  to  all 
ut  the  value  of  the  load  of  tar  ;  and  as  to  that,  let  it  ha 
ai>ntinued  until  the  hearing.  Books  cited-— JfoU.  ft«  %,  c 
1,  a.  5  Rud  6.  JHoU.  b.  S*  c.  2«  s.  14.  1  Term  Rep.  75,78. 
Lex.  Merca.  05.  Sid.  411.  2  Ch.  C.  238* 

NoTC^FIu/ie  Howard  v.  ^om,  3  Hay,  333. 

Den  on  the  demise  of  Lane,  v.  Rebecca  Davis. 

The  act  of  1784.  B$v,  e.  204»  «.  5,  will  bar  a  remainder  dependant  op 
on  an  estate  tail,  in  puaaeaaioa  of  tenant  in  tail»  at  the  time  of  pai* 
sing  the  act. 

Ejectment.  Upon  the  trial  of  this  cauae  at  the  last 
term,  thi^  jmy  found  a  verdirt  subject  to  this  questicm  of 
law,  will  ttiei  (he  ac^  of  1784,  c.  82.  S.  5,  for  doc4ing  en- 
tatlfi^  could  bar  a  rcaiaiuder  ilejieniUuit  upon  an  eatalo  tailf 
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ttt  |XM9e<Mioii  or  tenant  in  fail  at  the  time  of  pasainjif  the  ^P^  ^^* 
art.     If  it  could,  rbey  foiitid  for  the  Dofendant  ;   if  U  did 
■oCf  then  the  verdict  to  be  entered  for  thf*  PlaintiflT. 

At  this  term,  it  was  ai.e^ued  by  Mn  Hamittohf  that  the 
Ltgisiatare  of  Norrh-Carolina  had  no  power  to  pa<4^  any 
law  halting  a  rernmpective  view.  The  Bill  of  Rfj^iita, 
which  is  a  part  of  onr  Constitution*  sec.  24,  expressly  ne- 
gatives the  power  of  p.4H8in|[;  ex  past  facto  la^vs.  The  act 
in  question*  not  only  forbids  the  making  estates  tail  after 
the  passing  the  act,  but  also  attempts  to  bar  and  do  away 
all  such  entails  in 'remainder  as  existed,  and  had  been  le* 
gaily  created  before  the  passin.sc  of  it.  The  4d<l  article 
'of  the  Constitution,  enables  the  future  Legislature  to  re- 
gulate entails,  in  such  manner  as  to  prevent  perjietuities. 
It  gi\es  thero  no  power  to  destroy  riglits  that  had  been 
acquired  legally,  by  means  of  entails  prior  to  that  time. 
It  was  not  only  against  reason  to  give  retrospective  ope* 
^lion  to  acts  of  the  Legislature^  but  the  common  law  is    (378)  i 

wpressly  against  it.  19  Tin.  M.  4  Ba.  M.  637)  2 
Mo.  310.  2  ShotVf  17.  Zr.  Say*  1352.  5  Bac  M/aQ7. 
4  Buihr.  2161.  19  Ftit.  344.  10  Rep.  55.  8tandan  v. 
JiorgaUf  in  PI01V9  Ctmi.     I  Salk.  198. 

Curia  advisare — And  a  few  days  afterwards  gave  judg- 
ment for  the  Defendant.  , 


HILLSBOROUGH,  APRIL  TERM,  179e^. 

Lewis  V.  Hynes. 


Old  Lewis  devised  negroes  to  his  wife  for  life,  and  after 
her  death,  to  his  children  equally.  One  of  the  daughters 
married  LevnSn  who  died  in  the  lifetime  of  his  wife,  and 
of  her  mother,  the  widow  of  the  first  Lewis;  then  the 
mother  died,  and  the  widow  of  the  latter  Lewis  married 
Hynes.  The  question  was,  who  wan  entitled  to  these 
negroes,  the  executors  of  the  latter  Lewis  or  Bynes^  the 
second  husband. 

Fer  curiam — WmiAMS  and  Macat.  it  was  fut  audi- 
vij  de4:ided  in  favor  of  the  executors  of  Lewis  upon  ar- 
gument. ^)UBre — Tlie  iHithorities  upo«i  wliK'h  tlii«'  de- 
cision is  grounded.  Feariie  440.  9  »Vo.  101.  2  P.  WU. 
aott-^-ooly  prove  that  the  husband  may  dispose- for  vahi- 
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Apr.  779&  able  consideraHtifi,  aiifl  that  equity  will  protect  surh  »a- 
slj^hineiit.  1  P.  fFU.  566.  3  P.  WiL  411.  Fearm  446» 
447.  Co.  LitU  46  b.  10  Uep.  51  a.  1  Salk.  336— will 
noue  of  tlietn  sup{H»rt  this  decision  ;  neither  duen  H»  BU 
Rep.  5Sh^  for  though  a  vested  interest  in  reniaioder.  was 
thece  held  to  \eHtiii  tiie  husband*  thnt  was  the  case  of  a 
chrfit*'!  real ;  and  2  Aik.  l^A^  and  tlie  authorities  cited 
in  H'hithit  v.  Fra%ier9  prove  that  vested  interest  in 
ttte  wife»  not  re()ured  imo  posst'ssi(in«  do  not  ^n  to  the 
hiHbund  as  husband,  but  as  next  «»r  k\n  to  the  wife  whei-e 
he  survives  her — whereas  if  they  went  to  him  ashushand^ 
because  vested  interests  in  the  wife^  there  would  be  mioc* 
casion  to  claim  thein«  nor  indeed  rouM  he  claim  th«*m  aa 
administrator  of  the  wife — these  noirroes  were  but  ehoses 
in  action  of  the  wife  of  the  latter  Lewis^  \%hich  the  first 
husband  had  never  reduci-d  ittto  possen^^ion  ;  and  as  niie 
in  fact  had  not  become  entitled  to  the  possenMion  till  aftt^t* 
the  death  of  the  mother,  whirb  was  subsequent  to  that  of 
her  husband,  the  action  in  her  ri^^ht,  commenred  only 
from  the  death  of  the  mother;  so  that  during  the  Jife  of 
the  first  husband*  he  conid  not  even  sue  or  demand  the  ne- 
groe.s  in  right  of  bin  wife  ;  and  it  seetns  difficult  to  ima- 
gine how  the  executors  could  acquire  he^e  riij^hts,  which 
tJie  person  they  represent  had  not-    Ideo  quccre  de  hoc. 

NoTB.— It  wiU  be. seen  that  the  Repor -^r  fluiibtit  of  ih^  derts  fm  in 
this  iitv,  and  it  seeino,  friim  the  avte  of  McCallop's  Ejc'vm.  v.  Blmmtt 
a  Wife,  Con.  Rep  96,  tliat  his  upinion  was  rorr<  ct.  I .  Sarah  NetU*s 
Adin*r  v.  Haddock^  aiso,  the  Ju*ige  ^Tatlok)  styH  it  is  p  rfectiv  set- 
tled tiiat  the  l.'ittband  is  not  entitled  t<i  tur  remainder  of  a  chattel  i>e> 
•  longiot;  lo  the  wift*  at  the  time  of  the  interm  .rri  «ffe  This  case  i^  re- 
ported in  2Ilatf*  183,  .ind  it  seems  that  Hatwooo  bad  then  changed 
bis  former  opinion  and  seemed  disponed  to  ctHisider  ittat  where  a  ^rife 
has  a  vested  remainder,  it  becomes  ibe  prop^  rty  of  the  hustian^  by 
the  oiaiYtage,  although  it  may  not  vc:*st  in  possession  during  the  life  of 
the  wiic.  It  is  v^ell  settled  that  if  choses  in  action  bel  nging  to  tlic 
wife  are  not  reduced  into  puisession  during  her  life  b>  tb«-  hu^^bant], 
he  is  entitled  to  administer  them,  and  if  h>  lites  before  Hdmmistnition 
taken  out,  his  representatiTes  will  be  beneficially  interested,  fhou^li 
itHeemsihe  wife's  next  ot  kin  can  claim  the  •tdmiaistration.  Froni 
Con  Rep.  75,  it  appears  that  the  administrator  ot  DanUl  NeaL  who 
w.>s  Mic  husband  oi  iSarah  J^eal,  (mentioned  in  the  ca^c  aoov*-  fh»in  3 
Half.  J  .iud  who  survived  her.  urought  an  action  agamst  Maddoek  for 
the  >i:ne  property,  but  ;he  court  held  inaccurd.ince  with  fVhiibie  %nd 
Pruxitr,  ante  276,  that  (he  wife's  representative  must  brin^  U-  iciusn, 
but  mat  lie  would' hold  as  trustee  for  the  husband's  repres  ntative.'— > 
The  case  from  2  itrij^.shows  that  such  ^n  (Cti*  n  wus  brought  a.  d  4n'eo* 
very  hj  ;  th.  reon.  Biit  .-f  Hatwoob's  latter  •i,}inio!)  be  coirtC',  and 
it  IS  •  'Ma  It)  ver)  strui>i;i>  suppj^cd  t3)  RobtrU  \.  Folgrea-i^  i  JST. 
Jffach.  liep.  535,  the  case  in  the  Conn  of  Conference,  and  WhMthit*s 
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Adm*n*  v.  J^Vozier,  ougrht  to  have  been  decided  dilTerently  upon  the  Apr.l796« 
gT:*iind  th'it  tlu-  wife's  interest  w»s  not  a  chose  in  action,  but  a  vested     — —    - 
mterestk     Slaves  hired  out  at  the  time  of  marriaj^e  are  chose;*  in  pos- 
•ea^iofl  and  vest  in  the  husband  though  he  may  die  before  the  time 
ez;iire«  for  wliich  th^-y   were   hired.     MeLean*9  Mm'r.   v.   Taylai'9 
&o'r.  1  Dtv,  Rep.  310.     Frazita'a  Be'r.  v.  Mhoonii  Wife^  ibid.  456. 


HALIFAX,  APRIL  TERM,  1796/ 
Mingf  V.  Gilinour. 

Tenant  in  taif  sells  land  in^l778,  and  dies  leaving  a  larger  estate  of 
lAnd  to  his  son*  the  presmt  PiaintifT  :  he  is  biiundrby  the  warri*ity 
of  his  apcestur  and  assets  desci^ndcl.  He  is  also  bound  by  the  ex- 
press  words  of  the  aci  of  1784,  Beo.  e.  204,  s.  5. 

Old  Minge  field  this*land  in  tail ;  in  1778,  he  sold  to 
OUnwur — then  died,  leaving  lands,  of  eight  or  ten  tUou- 
nanri  pounds  value,  to  his  son,  the  present  Plaintilfy  vfho 
is  the  heir  In  tail. 

Per  curiam — After  much  argument  at  the  bar,  he  is 
barred  by  the  v%airanty  of  his  ann\stnr,  and  the  as^etis 
dt*srended  to  him,  bring  uf  as  mu(  ti  and  indeed  greater 
value  than  the  lands  in  tail*  Sei*otidly,  he  is  barred  by 
the  express  words  ot  1784,  c  22,  s,  5.  that  declartfs  all 
sales  f.nd  con^e>anc«'s  made  botiajide,  ahA  for  valuable 
consideration.  Mince  the  first  day  of  January,  in  the  ^^^ar 
1777,  by  an>  tt*nant  in  tail,  in  actual  posHession  of  any 
real  estate,  whert*  mirh  estate  haih  been  conveyed  in  fee 
simple,  shall  be  good  and  eflTiTtual  in  law  to  bar  an^  te- 
nant or  tenants  in  tail,  and  tetiants  In  renuiint]^,  of  and 
from  all  claim  and  clrtinis»  action  and  actions, Vikd  riji;ht 
of  entry  whatsoever,  of,  in  and  to  such  entailed  enia^e^ 
agkinst  any  purchaser,  tiis  heirs,  and  ansigns,  now  in  aC'* 
tual  possession  of  Huch  estate,  in  the  same  manner  as  if 
such  ten  itif  in  tail  had  p<»Hse.s8ed  the  same  in  fee.  But 
as  to  the  warranty,  the  Plaintiff's  counsrl  cuntenil<d, 
tliat  warranty  and  asneta  cannot  bar  the  estate  tail,  tie* 
cause  that  had  not  been  turned  to  a  right  befoie  or  at  the 
time  wiien  warranty  deHcended.  He  totted  Co.  Litt  388  b. 
There  was  a  verdict  and  judgment  for  the  Defendant. 

KoTi.-^rrife  Welh  y.  Ntwboid,  Conf.  J?^.  375^ 

4! 
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Apr.  17^.  Bunii  r.  Moore's  Executors^ 

This  case,  tvhich  had  been  reserved  Tor  the  consldeva- 
tiori  of  the  Cdurf  for  thf*ee  or  four  years  lant  pasr,  now 
came  on  to  be  decided.  The  court  said  it  was  no  )oh^f 
neceM8Hry  to  krep  thin  cause  waiting  for  the  opinion.oC 
the  rourfy  as  it  had  already  been  considered  by  the  Jud- 
ges and  they  h»d  proceeded  in  consequence  of  that  mn- 
sideration,  to  direct  in  several  cases  which  occurred 
uithin  the  present  circuity  how  interest  should  be  calcu* 
lated — that  on  the  Western  circuit  last  sprinje^.  Judge. 
Maoai  had  roncurred  in  e^ivitig  such  directions*  or  had 
given  them  himself.  [  Oeh  Davict  at  the  bAr«  said  Jtid^ 
Mac4T  had  told  him  his  opinion  was  as  the  directions 
bad  been  given  this  circuit.'] 

Per  curiam — The  interest  must  be  calculated  by  .the 
following  rule— it  must  be  calculated  upon  the  principal, 
from  the  time  it  commenced  to  the  day  of  the  first  payment; 
if  the  payment  was  equal  and  no  mtive  than  equal,  to  the 
interest  then  due,  it  must  extinguish  the  interest;  if  it 
(180)  exceeded  tlie  interest,  the  balance,  after  extinguishing  the 
interest,  must  be  deducted  from  the  principal ;  if  the  pay- 
mtfdt  was  less  than  the  interest,  then  the  balance  of  in- 
terest must  remain  until  the  next  payment.  Interest  inust 
then  be  calculated  upon  the  principal  remaining,  to  the 
time ,iif  the  next  payment,  which  next  payment  must  be 
applied  in  the  first  place  to  the  whole  of  the  interest  tliea 
due  ;  ar>d  so  toties  quoties — and  in  the  present  case,  let 
the  intei-est  be  calculated  by  this  rule.  And  the  Plaintiff 
had  judgment.  Vide  A  Term*  61S. 

NftTF.^Ftdr  ^non^moM,  2  Nay.  17.     North  &  Prmcott  y,  MaUnt, 
<hid.  XSl.  ^ancy'M  Admr.  v.  MuUer's  Ex*r.   Cwf,  Bep.  513. 

Dawsey  v«  Davis. 

Uotinn  to  dtsmiss  a  cause  by  the  PlainlifTin  a  certiorari^  who  had  been 
Defendant  in  the  coart  below,  upon  the  ground  »l>%t  the  Fta»Mtiff 
in  the  suit  below  had  not  given  security  in  this  court  for  CftMts  ia 
pursuance  of  a  notice  served  upon  him  tor  that  purpose:  Per  eu* 
riom,  if  the  suit  is  now  dismissed,  we  must  order  the  court  below  to 
proceed  tu  judgment.  Where  a  cause  is  removed  by  ceriiaran 
granted  by  a  Judge  ou^  of  court ^  it  must  be  pltced  upon  the  arf^u- 
ment  doe'ket,  ind  Defendant's^  affidavits  will  be  received  to  xhov 
tho  impropriety  of  granting  a  new  trial.  If  the  certiorari  be  obuiiic^ 
in  Court  upon  a  rule  made  upon  the  otiier  party  tu  shtfWr  cause,  the 
case  when  removed,  shall  be  put  upon  the  trial  docket  without  fur- 
tber  argument. 

Stated  to  the  court  to  be  a  eertioTari  to  remove  a  cause 
from  an  inferior  jurisdiction!  and  that  a  ralo  had  been 
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mhde  on  the  Plaiit  iff  in  the  raune  below,  to  giveRecurity  Apr  i796. 
in  thi^  rou"t  for  ct»8tH  ;  otherwise  this  muse  ti>  be  dis-  ^•^^'^'^"'^"^ 
miHA^ci.     It  WHS  also  stated,  that  this  notice  hart  been 
served  on  him.  and  that  he  had  not  <iven   the  security    ^ 
required:  ^^ hereupon  the  counsel  for  Davis^  the  D(*fen- 
dant  below  and  PlHintifT  here  in  the  cerHorarif  tnoved 
that  the  case  should  be  dinmissed. 

Per  curiam — If  the  cause  be  now  dismi«ised  fnm  this 

Surt,  a  procedendo  must  issue  to  enforce  thi*  execution  of 
e judgment  below;  because  the  obtaining  a  certiarari 
was  for  the  purpose  of  having  it  determined  by  the  c^nirt 
bei*e,  whether  it  was  proper  to  grant  a  new  trial,  and  the 
jndji;ment  below  remains  in  force  umil  an  arj^oment  be 
bad  hertyi^thc  new  trial  granted;  and  if  the  cause  should  be 
diNmtssed  before  the  new  trial  is  granted,  the  obstacle  to 
the  execution  of  judgment  being  removed,  it  remains 
to  be  executed  :  and  the  court  here  ought  to  certify  the 
court  below  of  this  proceeding,  which  is  done  by  a  pro- 
ocdends.  The  counnel  for  the  Defendant  then  moved^ 
tliat  the  cause  should  be  set  aside  for  trial  at  the  next 
term. 

Per  enriatn — When  a  cause  is  removed  by  certtorarl 
granted  by  a  Jiid<e  out  of  court,  it  roust  be  pUred  oa 
the  argument  docket ;  and  the  affidavits  of  the  Defend* 
ant  may  be  received,  to  shew  the  impropriety  of  granting 
the  new  trial.  The  court  therefore  will  not  ot*(ler  a  new 
trialf  until  the  affidavits  on  both  sides  be  rerei\ed.  The 
affidavitH  were  then  produced  on  the  fiart  of  the  Plaintiff 
in  the  eerltorart-^the  Defendant  had  none  :  but  these  be- 
ing not  sufficient  to  grant  a  new  trial  upon,  the  court 
ordered  the  caune  to  •^tand  over  for  other  affidavitSy 
which  it  was  said  could  he  pi*ocured. 

It  was  further  laid  ikiwn  by  the  court  in  thifl  case  as   e%^\\  ' 
the  rule  of  practice,  that  if  the  ctriiorari  was  obtained  in  •• 

this  court  upon  a  rule  made*  on  the  other  party  to  shew 
cause,  and  up^m  argument  had  uimn  that  rule,  thit  then 
the  cauHe  when  remo\ed,  should  be  placed  immediately 
'on  the  docket  of  causes  for  trial,  without  any  further  ar- 
guoietit  to  be  had  ;  but  if  abtHinrd  before  a  Jmtge  out  df 
Court*  the  I?  \t  w:'s  si.«hit'rt  ^o  tM(^  ride  ahm<*   tnen  tinned, 

l^era.— rMe  AnmymmUt  p9$tM7»    Heardin  v.  Gu^,  2  fftQf*  94%, 
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State  r.  Evans* 

'Where  an  outrn|feou^  act.  rs  a  maitiiy  is  proved^the  hw  prtsumestbat 
it  WM  done  with  that  dispOBition  of  mind,  which  the  law  requirtito 
Constituttr  guiitf  until  the  contrary  ia  shewn. 

Indirtment  for  asAaulrinji^  one  Joseph  Wright  Jflehslr 
son;  and  for  that  tlieHaid  JSvans,  tin  put poH«*« unlawfully 
did  bite  off  the  rijB^ht  or  fofefiii^er  f»f  (he  ri$;ht  hand  of 
him,  the  said  Joseph  ffrijfht  JV*tcAoboii«  with  intent  in  so 
diiing  the  said  Joseph  Wright  M^idiolson  lo  malm  and  dis* 
fl^ui*e,  aieainsT  the  act,  &< .  The  evidence  was*  that  JVIi- 
dudson  a|iplied  to  him  at  Nash  Court* Hou^e,  ai>oat  the 
Diddle  of  ih«*  aftf  moon*  to  borrow  Rome  money  ;  which 
dinpleHHed  Evaiis^  who  said,  hs  he  was  poor,  J^Ticholsou 
intt-nded  to  ioMilt  him.  On  the  name  evening  after  darkf 
two  nnen,  WUUams  and  ViveretU  ^^^re  playing  at  cards, 
and  some  dispute  arose  between  them.  M^ichoUon  jo- 
cos«*ly  Aaid  to  Williams.  wh>  don^t  you  whip  him ;  who 
replied  jocosely  alHo,  that  he  was  afraid  to  attempt  iir^ 
M^icholson,  in  the  «ame  Htrain,  offered  to  bet  a  dollar  that 
he  could  flo^  Viverett ;  whereu|H>n,  immediately.  Evans 
stcpprd  forward,  say in/e;,  he  would  accept  the off^iv  ihiIIh! ' 
a  di'Uar  out  of  hia  |M»cket,  and  wan  haudirig  it  to  one 
Woodward  as  a  stake-holder.  Nicholson  snatched  the 
dollar,  and  put  it  in  bin  |K)cket  Evans  demanded  it— - 
JiTicholson^  continuing  the  joke,  said  he  had  no  money  of 
h'tS'^Evans  atill  demanded  the  money,  and  not  ha%in|(  It 
delivered,  proceeded  to  say,  you  act  like  a  scoundiel.*— 
J^idudsun  replied,  you  can't  make  me  so.  Evans  an- 
awi'red  but  1  can  floe  you,  and  came  up  to  Nicholson  in 
an  angry  manner.  Nicholson  ^aid,  I  will  not  fight  yott 
lD>Helf,  but  I  have  a  negro  feUow  Hhall  fight  you.  This 
exasperated  Evans  to  a  great  degree.  He  came  up  se- 
veral times  offering  to  strike  JSTicholson  continuing 
each  time  to  say  he  would  take  the  l.iw  of  him.  At  length 
Evans  «)tep|ied  off  a  little  way,  piilleil  off  his  clothes,  and 
aanie  up  again  ;  upon  which  Nicholson  took  hold  of  his 
arm  to  turn  him  off,  and  when  he  was  turned,  strirck  him: 
iip4in  which  the  hinw  was  returned,  a  fight  ensued,  and 
immediately  Evans  bit  off  the  finger,  as  stated  in  the  in* 
dictment. 

Per  curiam — Whenever  an  act  of  an  outrageouB  kind 
is  comniiued,  aitd  in  order  to  its  being  punishable,  the 

Um  requires  a  certain  disposition  of  mind  to  accompaily 
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it.  The  art  bein^  once  provrd  »o  be  committed,  tiielaw  Apr.  1796. 
will  presume  it  done  with  (hat  disposition,  till  tlip  Dt^en-. 
dant  HJie^H  ||ie  contrary— an  in  tin'  CiiNe  of  killing,  t!>at 
beio/g;  pro\ed,  the  law  will  presume  it  was  done  with 
imilire  prepense,  till  the.  contrary  he  shewn  by  the  evi- 
dence ;  8o  here,  th»'  law  requirin^s;  the  act  of  biting  off 
the  finger  to  be  done  on  purpose,  unlawfully,  and  with 
intent  to  maim,  when  the  art  itself  is  prtived,  the  law 
will  presume  it  was  done  on  purpose,  and  with  intent  to 
maim*  as  it  actually  ^as  a  maim,  till  the  evidence  shew- 
eth  the  contrary^-sncli  as  that  it  was  done  by  .accident, 
or  done  in  such  a  manner  as  \^'as  rMit  likely  to  be  atten(<ed 
with  that  efft^ct ;  or  that  the  act  done  was  in  pursuanco 
of  some  offic*'  or  sentence  of  the  law,  as  .slitting  the  no^et 
in  the  Case  of  a  conviction  and  judgment  of  forgery,  by 
the  proper  officer  ;  or  that  it  was  done  for  the  necessary 
self-ilefence  4>f  the  party,  against  some  gr«-at  bodily  harm 
attempted  by  the  person  maimed,  and  that  there  was  no 
other  mtvns  «f  pr<'\iMiiing  the  mischief,  or  other  ciVcom- 
ataiices  of  th*-  like  kind.  No  such  circumstances  of  ex- 
cuse or  justification  l»ave  appeared  o?»  theovidencc  in  the 
present  case.  Had  ^icJwIson  made  the  first  a«HauU, 
perhaps  it  mtght  hHv«  justifitd  the  other  in  beating  him, 
but  it  c>>uld  not  justify  a  maim,  ^icholsnn^s  bebavtour 
in  the  present  case  was  sorely  \ery  imptoper,  but  the 
Defendant  has  carried  his  rlinstisomeTit  too  far.  This  is 
a  practice  that  ougM  to  he  discouraged,  and  if  a  sudden 
rencounter  shall  be  deemed  suftit  ieot  to  excuse  the  party 
niaiiiiing,  from  the  panalties  of  this  branch  of  the  act,  it 
will  he  of  very  little  avail :  for  then  in  every  sudden  af- 
fray, the  one  party  may  bite  off  the  nose,  fingers,  &c.  »( 
the  other,  and  exruse  hiinst  'f  by  saying  it  was  done'  in 
the  heat  of  passion,  upon  a  sudden  affray.  And  though 
JfichoUtm  would  have  no  right  to  complain,  had  he  re- 
cei«ed  a  gentle  scourging  from  the  Defendant;  yet  the 
other  party  being  a  mafi,  as  the  evidence  is,  of  lery  su- 
pei*i«ir  Itodily  powers,  there  cannot  be  tlie  least  excuse 
for  acting  as  he  has  done. 

The  jury  convicted  the  Defendant,  and  he  was  fif»ed 
five  pounds,  slid  sentenced  to  six  months  imprisonment/ 
according  to  the  act  of  Assembly. 

yoTK.'^Vide  State  v.  /rtrt/r,  anfr  1T2. 
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Apr.ir9«.         "  Sherroil  v.  Davis. 

>  If  in  •«  action  a^nit  two  Defendants  fora  jotnt  contrait,  one  of  them 

cann.  t  he  luken  ;  afUr  the  pluries  writ,  the  other  may  be  proceed- 
ed ag.i>  .a>  a^one. 

This  wanan  actinn  brought  ajs^aiiist  two  Deff^ndsints, 
upon  a  joint  colitract.  One  of  them  lived  out  of  the  State 
(283)  and  rouU\  iif>t  be  taken,  but  tbe  pmcess  of  the  rnnrt  had 
b^rn  rep^ularly  isiiued  a,a:Hins^  liiin,  t<>  the  pluries  which 
bad  be»*n  returned  non  est  inventus^  The  PlitinfrfT  then 
proceeded  against  theother,  atid  olit.iined  a  vei  dirt  a.e^Hinst 
'  him  ;  and  it  v^aa  moved  in  arrest  of  judccniehtt  fha*  tt  was 
iri^egnlar  to  proceed  ai[;ain8t  Davis  till  the  other  had  bt*cn 
taken.  This  motion  having  been  placed  on  the  argument 
docket,  came  on  now  to  be  argued. 

€^  Davie  argued  in  snbHtance — ^l^hat  by  the  I^w  of 
England,  where  one  of  two  joint  Defendants  could  not 
be  found,  thc'Plaintiff  proceedrd  to  the  outlawry  against 
him,  and  then  dei  lared  againat  the  Defendant  that  was  in 
court,  that  he,  togethet*  with  the  other,  took  opon  himself 
and  promised,  &o.  See  8tra.  47S.  2«/f/fc.510,  511. 
And  if  in  a  Court  of  B(|ttity  the  process  again.st  the  <tb* 
sei't  Defendant,  was  carried  on  to  sequestration,  when  it 
appears  the  FlaintifThaH  dime  every  thing  in  bispox^er, 
by  using  the  utmost  process  the. law  allows  to  compel  the 
appearance  of  ihe  absent  party,  it  -^ufferf)  bim  to  proceed 
agaiuHt.  the  other  for  the  whole.  By  parity  of  reai^tm, 
when  ill  this  country  theC'^urt  perceivea  the  PlainiiflfhM 
useif  the  whole  series  of  pnices"*  that  tlie  law  allows  him 
to  enforce  th^*  apnearance  of  »<  Defendant,  it  will,  In  like 
manner,  allow  him  to  proceed  f<ir  the  wiiole  against  the 
Drfendant  who  is  in  ccuirt.  Now  by  the  art  of  1777,  c  ft 
9.  £  >,  when  the  SheriflTieturns  non  estinventuSf  the  Plain- 
tiff may  take  a  judicial  attachment,  or  an  alias  or plnrie$ 
at  his  election  ;  but  the  act  s|ieak<«  not  of  any  further  pro* 
cess,  nor  indeed  is  there  any  further  process  which  can  be 
usf d  here — the  law  of  outlawry  is  not  in  force  for  want 
of  ihe  proper  offirers  ta  conduct  it.  It  appears  by  5  Cam* 
£41 — and  liy  JacoVs  Law  Did,  which  though  not  a  book 
of  antiiority,  aeeins  tu  have  treated  of  outlawry  naucb  at 
larg<s  and  ^i'b  r'uisirf.'rable  accuracy — that  there  must 
be  f.Jielazer^  exigunter^  ^e.  to  make  out  the  procesn  ne* 
eessary  at  the  different  stagea  uf  the  proceeding*    Alao 
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the  net  which  putH  in  fopQe  «iicb  parts  of  the  English  law  Apr  1796. 

As  are  now  in  use,  «ays,  i>nly  surh  papfs  i>f  The  statute  ^^^v^^/ 

and  common  law  aa  were  befoiv  in  force  &  OHf  h<^pe  and  not 

incompaliblp  with  our  form  of  {j^overnment,  s^hall  be  still 

in  force.     But  the  pri^credinjp  to  ou'tlawry  wan  never  io 

force  here,  and  therefore  is  nor  a  piirt  uf  our  law-^-and  by 

the  1 2th  section  of  the  Bill  of  Ri.<h(s,  no  man  can  bt*  out* 

lawed*  &c.  but  by  the  law  of  the  land ;  but  there  im  no  Ihw 

in  force  here  for  that  purp<»se.     If  the  law  of  outlawry  be 

not  in  force  here  for  any  t»f  ttiese  reasons;  then  tliere  ih    (qaa^ 

no  other  process  that  a  l^ainriflTcan  u^e,  hut  that  mention-    ^      ^ 

•d  in  the  act  of  1777,  before  mentioned  ;   aitd  the  Plain** 

tiflr  having  proceeded  to  the  extent  of  that  process,  should 

be  suffered  upon  the  principles  before  stated^  to  proceed 

against  the  other. 

It  was  argued  by  Bakery  e  contra — ^That  this  was  not  ^ 

such  a  case,  as  if  it  happihed  in  England,  an  outlawry 
aould  have  been  proimunced  upon— -that  outlawry  was  the 
putting  ea^tra  Ugemn  persons  who  were  subject  to  ft*  and 
had  taken  the  oaih  in  the  Court  Leet*  5  Conu  Dig.  650, 
but  it  was  error  if  pronounctd  against  a  subject  to  ano- 
ther govoriiment*  and  i%sident  out  of  England,  or  if  out 
of  the  realm  upon  public  business — »here,  the  absent  De- 
frndant  wasaritizeti  nf  another  gti^ernment,  and  resided 
within  the  limits  thereof,  so  he  could  not  have  been  out- 
lawed ;  and  if  he  could  not  have  been  outlawed*  then  ac- 
coi-ding  to  the  agument  on  the  other  side,  it  was  not  pos- 
sible to  proceed  a*g:^inst  the  other.  The  reason  why  they 
di^  not  in  England  proceed  against  the  outlaw,  being,  that 
his  property  is  fot  feited  to  tlie  King,  so  that  there  is'ho- 
tiling  for  the  PlaiotiflT;  but  until  the  outlawry  takes  place, 
tin  re  is  a  possibilit}  of  recovering  sfiraething  against  aim 
as  well  as  against  the  other — and  if  the  absent  Defendant 
is  under  such  circumstances  that  judgment  of  outlawry  in 
£ngland  could  not  be  pronounced  against  him,  I  Hppre-  - 
he:;d  thei*e  ran  be  no  proreetlitig  against  the  Other  u.itil 
the  absent  Defendant  be  actually  brought  in — for  in  Eng- 
laitd  they  ne\er  proceed  ngainst  tht-  aiTested  Defendant, 
till  it  apfiears  by  the  outlawry,  there  is  no  {>ossibility  of 
making  the  other  enter  into  the  defence  with  him.  In- 
deed our  act  of  Assembly  seem.s  tf»  contemplate  no  other 
end  of  process  t)ian  the  takitig  the  Defendant,  for  it  di- 
rectM  the  alias  and  pluries  to  go  till  the  party  be  arrested. 
See  1777.  c  2,  «.  78. 
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Apr.1^96,  Bt  per  curiam -^The  jmlirial  |ii-oceeding8  of  thte  coun- 
%^^>r^<M^  tr>  liavo  iievt-r  i*(*cognizcd  rhe  law  ofourlawrj^  previous 
to  tlie  Revolution,  and  theiefMre  thut  part  of  the  \tk>x  of 
£i>j;lafid  ranni»t  b<'  considered  to  be  in  force  here  at  tliis 
day.  The  tvords  of  ih**  art  are,  that  all  Huch  statute^ 
and  Biirh  parrs  of  Hie  common  law  as  Wore  here  before 
in  force  and  use  within  this  territory,  &<\  and  ho  much 
of  the  said  Ntatuies,  common  law,  &c.  as  are  not  destruc- 
tive of,  repu,e^nant  to,  or  inconsistent  witli  the  freedom 
and  independence  of  this  State,  and  ihe  form  of  jj^overn- 
inent  therein  establislied,  and  which  have  not  been  other- 
wise provided  tor,  &c.  are  liereb>  de(*lared  to  be  in  full 
force — but  this  part  of  the  common  law  having  never 
(285)  been  used  here  before  the  Revoiutitm,  cannot  within  the 
terms  of  this  act,  be  now  received  here  as  law — though 
there  is  notliing  in  ttie  conNtitntion  to  repel  such  a  law^ 
should  the  Legislature  thii»k  proper  to  establish  it — on 
the  ctMitrary,  the  constituiion  admits  the  possibility  of 
outlawing  a  citizen.  12th  sec»  of  tlie  Declaration  of 
Rights — No  man  sliall  be  outlawed  but  tiy  the  law  nf  the 
land.  This  implies  he  may  be  outlawed  8urvato  jnrii 
ordine.  Bui  altliough  ^  man  may  not  be  outlawed  here, 
yet  there  is  the  same  reason  in  certaim  circumstances 
for  allowing  the  Plaintiff  to  proceed  against  one  of 
two  Defendants  in  court,  where  the  ather  cannot  be  taken, 
as  if  ii  were  Uie  practice  to  outlaw  th*  absent  Defendant. 
The  true  reason  why  in  EnglamI  after  outlawry  the  law 
allows  a  proreeding  against  tin*  Defendant  who  is  taken, 
is  not  because  4iie  property  of  ♦he  oth«T  is  torfeited,  but 
because  lex  nemini  mget  ad  impitssibilia.  It  requires 
s  both  to  be  sued  if  possible,  that  both  may  btvir  their  e- 

qnal  burthen  of  t lie  contract  thty  have  jointly  nndertakea 
to  perfoi  m.  It  is  for  tlie  benefit  of  the  Defendant  who 
is  in  couri  and  amenable,  that  this  is  required.  When 
it  appears  t<i  the  court,  houever,  to  be  impossible  for  the 
Plaintiff  lo  bring  both  into  court,  the  law  will  no  longer 
require  this  of  him  ;  for  thai  would  be  to  require  an  im- 
possibility, and  to  defeat  the  Plaint  iff  of  his  junf  dem.md. 
Although  from  the  nature  of  the  contract  each  Defe»ufant 
was  answerable  in  solidum^  tliis  would  be  unjust ;  and 
the  law  does  not  require  it  after  it  hath  become  e\ident 
thai  tht*  Plaintiff  cannot  arrest  both.  In  England  this 
im|H>^sii>ility  ise%idinr«d  h>  the  outlaw. y.  tiw  utmost 
^  process  tlial  the  law  kuows^  aud  the  Plaintiff  hath  In  his 
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power  to  use.  So  in  this  country  the  law  will  rrqoire  Apr.  1796: 
the  PlaintiflT  to  proceed  against  both  upon  a  joint  nnder-  v^^^'^^ii^ 
taking,  that  both  may  be  contributory  to  the  perform* 
anct*of  this  joint  contract,  until  the  PlaintiflT  hath  pro- 
cured legal  evidence  that  it  is  out  of  his  piiwer  to  enforce 
the  attendance  of  some  one  of  them  or  more :  and  by  an- 
alogy, thiB  should  seem  to  be  eflTected  hei«  by  the  last  pro- 
cess that  the  law  has  provided,  the  p/uries,  or  the  attache 
ment,  fcr.  Though  this  is  a  ptiint  not  expressly  decided 
in  this  State  since  the  Revolution,  yer  the  constant  opin- 
ion and  practice  of  the  bar  tiath  been,  &c.  and  it  seems 
extremely  reasonable,  otherwise  one  Defendant  by  with- 
drawing himself,  might  fore\^r  prevent  a  recovery  against 
his  co-defendant*  This  would  be  a  serious  mischief  in-^ 
deed.  Many  Defendants  would  avail  themselves  of  it 
immediately.  Our  vicinity  to  other  States,  would  make  (8S6) 
it  the  easiest  matter  in  the  world  to  be  practised  ;  and  a 
decision  of  that  kind  .would  occasion  the  loss  of  many  just 
debts  and  demands.  If  it  were  necessary  in  order  to  sup- 
port this  opinion  to  shew  that  this  is  such  a  case  as  an  out- 
lawry would  lie  in  sup|H)sing  it  to  have  happened  in  Eng- 
land, it  is  sufficient  to  say,  that  it  is  totally  immaterial 
whether  the  outlawry  would  br  erroneous  or  not,  for  the 
reasons  mentioned  by  the  Defendant's  counsel,  or  for  any 
other  reasons,  an  erroneous  outlawry  remains  good  till 
reversed  by  the  party  ;  and  before  he  can  be  admitted  to 
have  his  writ  of  error,  he  must  appear  and  put  in  bail  to 
the  suit.  £.  Ray.  349.  2  8alk.  496— aird  then  the  pOr- 
poses  of  the  Plaintiff's  proceeding  to  outlawry  are  satis- 
fied. But  there  is  no  necessity  to  resort  to  this  conside- 
ration^-thc  PlaintiflT  here,  has  used  the  utmost  process 
that  the  law  hIIowh  him,  he  has  therefore  done  every  thing 
in  his  power  which  the  law  required  of  him,  and  he  must 
now  be  suflTcred  to  proceed  against  tlie  other  Defendant; 
otherwise,  he  would  be  without  any  remedy.  This  would 
be  to  carry  the  rule  in  favor  of  the  Defendant  much  fur- 
ther than  the  reason  of  the  rule  will  allow  of.  It  ne^er 
meant  to  deprive  the  PiaiiitiflT  of  his  debt  when  both  CMild 
not  be  taken,  but  only  to  prevent  him  from  proceeding 
against  one  only  when  both  might  be  taken.  Accoitling* 
Iy«  there  was  judgment  for  the  PlaintiflT. 

No-n — Vide  AnonymouBf  3  Hay,  70.  vvhtfre  one  Defendant  is  t«« 
IceOy  •!»(!  -^n  oHom  and  phrita  against  the  other  Defendant,  returned 
"  n  t  found.*'  the  DeferKiant  taken,  shall  be  allowed  to  plead  'i  the 
actiO'i,  and  th.  PlaituifT  shall  come  to  issue  as  to  him.  Price  ?•  Scaits 
&  Lockhart^  2  Mwrphey  199. 
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Apr.  1796.  Anonymous. 

If  ft  PlAintifT  procures  a  copy  of  his  bill  and  a  mthpmna^  and  delivers 
tlirm  to  the  ShenflT,  in  time  to  be  served  on  the  Defendant  ten  days 
before  the  term,  Mnd  the  Sheriff  neg'lects  to  nuike  the  serrice  until 
ten  days  before  the  next  term  after  that,  the  Plaint iflf 'a  Sill  s!iatl  not 
be  dismissed  bjp  a  plea  in  abatement  under  the  act  of  1783,  Rtv.  c. 
177,  sec.  S. 

The  Plaintiff  had  filed  his  bill  in  Eqaity,  against  the 
Defendant,  in  the  office  of  the  Clerk  and  Master,  and  bad 
procured  a  copy  of  the  bill,  and  a  svbpcmia  which  he  bad 
delivered  to  the  Sheriff  in  time  to  be  executed  ;  but  the 
Sheriff  diti  not  execute  the  process  at  all  bef<ire  the  next 
term.  At  which  term,  thtp  Defendant  appeared  and  plead- 
ed In  abatement,  ttiat  ihe  process  had  not  been  served 
upon  him  ten  days  before  the  term«  at  which  by  the  pro- 
cesH  he  Mvas  required  to  appear.  To  this  plea  the  Plain- 
tiff (h*murred. 

Ei  per  ct/rtam,  Hatwood  and  Stonte,  Justices — ^Tbe 
olause  of  the  act  upon  v^hich  this  plea  is  grounded,  is  in 
the  act  of  1782,  c.  11,  8.  2.  It  direrts  •'That  no  writ 
shall  be  served  by  tbe  Sheriff,  unless  he  has  a  copj  of  the 
bill  ready  to  deliver  to  the  Defendant ;  and  he  is  hereby 
required  to  deliver  the  said  copy  immediately  after  the 
service  of  the  said  writ;  nor  shall  any  service  be  vmlid, 
unless  it  be  made  at  least  ten  days  bnfore  the  term  at 
which  the  Det'eiidant  is  required  to  appear  ;  and  where 
(287)  ^|,p  Hervice  is  by  stibpatna^  the  Defendant  shall  be  served 
with  a  n>py  of  the  bill,  at  Jeast  ten  days  before  such  term : 
in  failure  of  any  of  which  requisitions,  the  Defendant  may 
plead  the  matter  in  abatement,  and  the  bill  sliall  be  dis- 
missed." The  intent  of  this  clause  is  to  allow  the  De- 
fendant ten  days  time  to  Cf^nsider  of  the  defence  pi*oper  for 
him  to  make— to  employ  the  necessary  counsel,  and  draw 
his  answer,  plea  or  demurier.  The  Legislature  suppo- 
sed that  all  these  things  could  ntit  be  done  In  a  shorter 
time  ill  most  cases ;  and  this  time  they  have  sf*cured  to 
him  under  the  penalty  of  h  dismission  of  the  Plaintiff's 
bill*  in  case  of  an  attempt  to  shorten  the  time  allowed  by 
law.  The  mischief  intended  to  be  avoided,  is,  that  of  for- 
cing the  Defendant  to  make  a  defence  before  he  has  time 
to  prepnre  for  it.  These  provisions  are  similar  to  those 
made  for  a  similar  purpose  in  the  act  of  1777,  c  2*  J.  14, 
wliere  |irocrss  at  liiw,  returnable  to  the  Su|ierior  Court* 
is  directed  to  be  executed  ten  days  before  the  beginning 
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of  the  feriD  ;  and  if  otherwiBe  executed,  that  it  shall  be  ^P**  ^^^^ 
adjiidjE^d  VMJd  upon  the  plea  of  the  Defendant.  And  in  ^^^^'^^^i^ 
section  74  of  the  Hame  actf  uher-e  pt*oress  returnable  to  ^ 
the  County  Codrt,  is  directed  to  be  executed  at  least  five 
days  before  the  return  thereof;  and  if  executed  at  any 
other  time,  that  it  may  be  abated  on  the  plea  of  the  De* 
fendant.  These  several  clauseH  being  all  intended  for  the 
same  purpnse,  it  is  pmper  that  the  construction  put  upon 
them  should  be  uniform.  Now  it  has  never  been  deemed 
to  be  the  meaning  of  the  clauses  in  the  act  of  \777^  that 
process  issued  in  time  to  the  SherifTt  and  returned  unex- 
ecuted, should  be  abated  by  the  plea  of  the  Defendant, 
but  an  alias  issues.  The  process  is  only  abateable  un- 
der the  operation  of  these  clauses,  where  it  hath  been  ex^ 
ecuted  \»ithin  the  times  preNcribed  ;  or  in  other  uords, 
where  it  has  been  served  in  less  than  ten  or  five  days  be- 
fore the  commencement  of  the  term.  As  the  incon\ei)i. 
cnce  arising  from  Hhortrie.*<8  of  time,  waH  that  only  \%hirh 
was  intended  to  be  avoided  by  the  act  of  178£,  and  is  no 
gi*eater  in  an  Equity  suit  than  in  a  suit  at  law,  there  can 
be  no  reason  why  a  non-execntiim  of  process  by  the  offi- 
cer in  the  former  case,  should  subject  the  Plainti'flT  to  a 
dismission  of  his  suit,  any  sooner  than  it  will  subj<'rt  the 
PlaintiiTto  an  abatement  of  his  suit  in  the  iatt«M' — (*^peri. 
ally  as  the  expression  of  the  acts  in  both  cases  is  confi- 
ned to  a  service  of  process  within  the  ten  days,  and  not 
to  a  non-execution  of  process  before  the  term.  The  words 
of  the  act  of  1 782,  are,  "Nor  shall  any  service  be  valid,  un- 
less it  be  made  at  least  ten  days  before  the  term."  The  act  (S88) 
here  speaks  of  service  actually  made,  and  says  it  shall  be 
invalid  if  not  made  a  certain  time  before  the  term.  It 
says  nothing  of  the  case  of  a  non-execution  of  process. — 
The  words  of  1777,  I.  14,  are,  •*  And  shall  be  executed 
at  lea.st  ten  days"  before  the  beginning  of  such  term. — 
The  words  of  «.  74,  are,  "  And  Hhall  be  executed  at  least 
fk\e  days  before  the  return  thereof" — all  expressive  of  the 
flame  thing,  namely,  a  service  within  the  time,  or  a  siiort- 
er  time  before  the  next  term  than  the  act  directs.  Wei*c 
tliia  plea  allowed,  it  would  establish  the  docrine,  that 
whenever  a  Defendant  in  Equity  could  be  itpprised  ofa  bill 
filed,  and  process  taken  out,  he  roij^ht.  by  ^withdrawing  or 
concealing  himself  from  the  SherMT  until  the  arrival  of  the 
term,  cause  a  dismi^gion  f»f  the  PlaintifTN  hill ;  though 
were  it  an  action  at  law,  th<'  consequence  would  be  otiier- 
wise*    It  would  also  establish  this  other  equally  absurd 
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Apr.  1796,  doctrine*  that  an  ofljfcer  by  neglecting  to  serve  an  Eqoitf 
^■^"^''^^^  process,  might  subject  the  Plaintiff  to  a  disminsifn  i>f  hit 
suit  and  costs,  when  the  same  neglect  in  process  ai  laWf 
would  produce  no  other  inconvenience  to  the  PiaiiitiflT  than 
.  delay.     But  surely  it  could  never  be  the  intent  of  the  act 
of  1782«  to  make  the  Plaintiff's  suit  in  Equity  depend  fur 
its  cuntinuance  in  court,  either  upon  the  pleasure  <»f  the 
officer,  or  the  honesty  or  the  generosity  of  the  Defendant* 
neither  coulil  the  act  mean  to  dismiss  the  suit,  unless  for 
some  irregularity  prejudicial  to  the  Defendant,  which  the 
non-execution  of  process  upon  him  is  not ;  for  th^t  has 
only  the  effect  of  giving  him  longer  time,  and  is  an  ad- 
vantage to  him.     Moreover,  the  Defendant  is  to  take  ad- 
vantage of  the  irregularity  or  failure  mentioned  in  the 
ac(«  by  pleading  it  in  abatement,  both  by  the  act  of  178S, 
and  the  clauses  in  the  act  of  1777  ;   but  the  rule  is  well 
•    known,  that  a  Defendant  cannot  plead  until  he  is  called 
into  court  for  that  purpose  by  a  service  of  process,  unless 
he  appears  voluntarily,  and  the  Plaintiff  will  accept  of  ] 
such  appearance.     This  evinces  the  meaning  of  the  art  to 
be,  that  the  plea  in  abatement  is  to  be  by  a  person  served 
with  process,  and  for  an  irregular  service  of  process  f  not 
a  pleading  by  a  person  not  served  with  process  at  all, 
and  who  for  that  reason  in  legal  contemplation,  is  not  ia 
court.     It  points  directly  to  the  case  of  process  actually 
served,  but  within  ten  days  next  before  the  terra.     This 
plea  does  not  disclose  that  case,  but  another,  a  total  noo- 
execution  of  process,  which  is  to  be  remedied  by  a  conti- 
nuation  or  re-issuing  of  process,  and  cannot  according  to 
the  true  meaning  of  this  act  cause  a  dismission  of  the  suit 
8o  the  plea  was  overruled. 

NoTB.— -Tbis  casb  is  recognized  and  ftpprored,  in  WarthAgkn  ▼• 
CffMoR^  3  Cftt,  Lctto  Repot,  68. 

/ggg\  Moore  Knight  and  Wife,  v.  Theophilus  Thomas. 

The  word  creditora,  in  the  act  of  1784k  Hot.  c  225,  s.  7»  respeeHii|: 
parol  giffta  of  alaTcs,  meana,  aa  well  thoae  who  bAve  becomt:  eredi- 
tora  aince  the  parol  tranafer*  aa  those  who  were  such  before. 

Trover.  ThomaSf  as  Sheriff,  had  sold  the  negroes  is 
controversy  as  the  pn^perty  of  one  Pass^  to  satisfy  an 
execution  of  one  of  Fass'^  ci*editors*  It  turned  out  opos 
evidence,  that  Pass  had  conveyed  those  negroes  by  pami, 
bef.'ie  witnesses,  to  the  wife  »f  tbe  PlHintiff,  sometime 
before  this  creditor  obtained  judgment^  and  before  the 
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debt  WAS  contpartecl.  It  was  arjcnrd  af  the  bar,  and  ad-^»y  ^^^* 
mi^ti'd  by  the  rouit,  that  thr  Judges  heretorote  have  d*-- 
ciil«*d  fhat  under  tht*  act  of  1784,  c.  10.  ».  7»  a  piirol  rcm- 
▼cjanre  of  ne/croes  is  gtod  as  between  the  partitas  them- 
selves, HS  before  ttie  inaktiip^  of  this  act;  but  was  void  as 
to  crediTur^,  as  well  creditors  who  became  such  after  the 
conveyance  as  those  who  were  creditors  at  the  time  ;  for 
the  mischief  intended  to  be  remedied  by  the  act,  was, 
that  subsequent  credifors  had  b'-en  defeated  of  theirdebta 
contracted  upon  the  credit  of  a  man's  visible  pro|M*rt^9 
by  means  of  secret  gifts  to  children  and  others,  made 
befoit)  (he  debts  contracted  often  times,  and  when  tite 
party  may  have  been  in  good  circumstances.  Tl:e  court 
now  assented  to  this  construction  of  tlie  act,  and  upon 
this  ground  granted  a  niw  trial,  the  jury  having  found 
for  the  Plaintiff  as  to  one  negro,  wtio  had  been  flelivered 
in  the  presence  of  witnesses  some  years  bcfc»re — Pass  had 
become  a  debtor  to  tliat  creditor  upon  whose  exe<*ution 
the  ne<j^ro  was  sold,  and  even  before  he  became  involved. 

NoTs.— rtd!e  note  to  Farrtll  v.  Perry ^  ante  i, , 


WILMINGTON,  MAY  TERM,  1796. 
Sneed  v.  Miicheirs  Executors. 

If  one  of  two  joint  payee*,  eiidorjffl  hU  his  interrst  to  the  othir,  thtc 
other  may  roaintuin  an  aciiou  in  his  own  name  for  the  whole  debt. 

Tit  is  was  an  action  brouji^ht  to  recover  money  due  upon 
a  not*'  of  hand.  Tiie  note  when  produced,  appeared  to 
hit%e  been  gi\en  by  .tfi/cAe/Z  to  Sneed  and  another,  jointly; 
and  that  other  had  efidorsid  upon  the  note  a  writiuj^, 
purporting  that  he  had  relinquished  all  his  right  and  in- 
teiest  in  rhe  within  note  to  Snttd. 

Hill  for  the  Defendant,  «)bje(  tod,  that  this  indorsement 
should  not  be  received  as  evidence  for  the  purpose  now 
intended,  namely«  that  of  shewing  tlie  sole  interest  and 
rifciftt  of  action  to  be  in  8nted — Sneed  cannot  be  entitled 
as  assignee,  for  both  partners  having  one  joint  and  en* 
tire  interest,  it  will  require  the  joint  concurrence  of  bith 
to  transfer  that  interest  to  another— -the  eniorsement  of 
one  only,  will  tiot  transfer  ths  jnint  and  entire  inter- st* 
part  of  which  is  in  his  partner^  to  a  third  persou  ;  and 
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J^JJjJ:^  if  the  endapsement  of  both  is  reqiiirpd  in  Ibc  cifse  of  a 
Btian^cr,  it  will  equally  I'equire  the  endorsement  of  both, 
(390;  xfh^ve^  the  whole  interest  is  intended  to  be  paRsed  t«  one 
of  the  partners  as  an  assi^e^nee — for  where  he  sues  a*  as- 
signee, he  munt  set  forth  the  rustoDi  of  merchants  ;  and 
there  is  no  instanre  of  one  partner  string  as  assijijtie^t 
under  That  custom,  by  virtue  of  an  endorsement  made  by 
the  other— thou.e^h  the  Plaintiff  is  not  named  as^^ignee  in 
the  writ,  he  n^ust  Atill  state  his  title  to  sue,  and  make  hit 
demand  in  the  declaration — How  will  he  do  this  in  the 
present  instance?  Can  he  say  he  is  entitled  by  this  as- 
signment? This  at  miKSt  only  passes  the  interest  the  en- 
dorser hath,  a  joint  interest  in  the  whole,  or  an  undivided 
mciiety  in  the  whole  ;  but  it  cannot  move  the  interest  tlie 
Plaiittiff  had  prior  to  the  endorsement — that  ^ould  re- 
main the  same  as  before.  If  then  such  endorsement  can 
have  any  eif»ct,  it  must  be  that  of  making  the  PlaintiflTto 
hold  in  two  distinct  rights,  namely,  the  interest  he  had 
originally,  and  the  ^ame  quantity  of  interest  by  assign- 
ment ;  and  in  order  to  state  his  case  truly  in  the  decla- 
ration, he  must  state,  first,  the  making  of  the  note,  and 
Ills  right  til  at  way :  and  then  the  endorsement  by  his 
partner,  and  liis  right  that  way.  There  is  not  any  pre- 
cedent <  f  Nuch  a  declaration — as  therefoi*e  this  action 
cannot  be  srrpported  by  the  Plaintiff,  either  as  assignee 
nntler  this  endorsement,  nor  yet  as  the  original  payee, 
then*  being  another  joint  payte  still  alive,  and  who  ought 
to  have  been  joined  in  the  action*  I  must  submit  whether 
this  evidence  iss^ufficient  to  be  left  with  the  jury. 

SUide  €  contra — Though  it  be  in  general  true,  that  a 
contract  made  with  several  persons  jointly,  must  be  sued 
upon  by  all  jointly,  that  doe8  not  hold  universally;  for 
if  st»me  of  them  are  satisfied,  and  their  demands  exttn- 
g«is!nd,  t|»ey  need  not  be  made  parties.  WaUan*s  Im 
Part.  233.  Espin.  II.  The  suit  may  be  supported  by 
one  of  tfie  partners  wlio  hath  not  been  satisfied  :  and  sup- 
posing this  endorsement  to  have  had  no  effect  towards 
tranM'ering  the  interest  of  the  endorser  to  the  PiaintiiT, 
surely  it  may  have  the  effect  of  extinguishing  the  claim 
of  ttteendorner,  as  against  the  endorsee — and  as  before 
the  endorsement,  the  Plaintiff  had  aninfeeestinthewbole 
and  in  every  part  of  this  note,  he  will  not  be  after  ihe 
endorsement  in  a  worse  situation  ;  and  being  unsatisfied 
as  to  his  demand,  he  may  according  to  these  authorities^ 
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support  an  action  for  it.  Had  the  endorser  died,  the  ^y  '^^96. 
Plaintiff  might  have  sued  in  his  own  name  undoubtedly  v-O'^'^*^ 
—so  when  the  endorser  extinguishes  his  claim  otherwiset  (291) 
there  is  the  same  reason  the  Plaintiff  may  sue  alone^*. 
where  the  contract  is"  inad^  with  two,  there  is  good  rea- 
son why  both  should  sue — one  of  them  by  mismanage- 
ment or  design  might  prejudice  the  interest  of  the  oth^r; 
it  would  be  improper  thereforot  that  one  should  be  al- 
lowed to  maintain  the  suit  alone.  This  reason  cannot 
apptjr  in  cases  where  the  interest  of  one  or  more  is  ex- 
tinguished :  surely  the  remaining  partners  may  sue^ 
stating  in  their  declaration  the  circumstances  that  proie 
the  interest  of  ttie  other  to  be  extitiguishe<l.  As  to  the 
assignment  of  bothy  bring  requisite  to  transfer  the  note 
to  a  third  person,  that  is  not  exactly  correct :  it  is  usual 
for  both  to  make  the  assignment :  but  yet  if  one  only 
endorse,  that  is  a  suiBciettt  transfer.  Kyd  68.  DougL 
6S0,  653,  65  4.  Then  accoiding  to  the  argumrnt  used 
on  the  other  side,  if  one  can  transfer  to  a  third  person/ 
he  may  also  transfer  to  the  other  partner,  ami  so  the 
Plaintiff  is  entitled  to  sue  as  assignee — but  if  both  are 
requited  to  make  a  valid  transfer  to  a  third  person,  it 
will  not  follow  that  both  names  must  be  endor-sed,  when 
tme  of  the  payers  is  to  lierome  solely  entitled.  If  both 
are  consenting  that  will  do.  It  is  absurd,  that  a  man 
should  endorse  to  himself.  It  in  evid'^it  in  the  pres(*nt 
case,  that  the  endorsement  of  the  one  partner,  was  made 
by  the  consent  u(  both  ;  and  tiie  endorsement  may  be 
said  to  have  been  made  by  both — the  only  tw«i  persons  in 
the  viorld  who  hud  any  interest  in  that  note,  having  both 
runsented  that  the  whole  interest  thereof  stiould  be  ve**ted 
ill  one  only.  If  the  concurrence  of  both  was  requisite  to 
the  endorsement,  such  a  transaction  may  well  be  con- 
siilered  an  the  transaction  of  both.  If  thirefore  the  true 
reason  why  the  law  requires  the  joining  of  both  in  action, 
be  what  I  have  suggested,  and  will  only  iiold  where  a 
jfiint  interest  is  still  k^ptup  ;  or  if  the  endorsement  of  one 
only  be  sufficient  to  transfer  the  interest  of  two  joint  pay- 
ees ;  or  if  the  apparent  consent  of  two  payees,  be  suffi- 
cient, although  the  name  of  one  only  appear  in  the  en- 
dorsement, the  Plaintiff  is  entitled  to  recover. 

Per  CMriam-N.K«ck  of  two  joint  partners  are  entitled  to 
the  whole— the  one  may  release  his  inleicst  in  the  whole 
to  the  other,  and  that  other  will  then  be  entitled  to  the 
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M«y  1796.  vphole  as  before;  but  with  this  idditional  circamstance^ 
^^■^'''^^  thai  the  joint  iriteivst  of  ihe  olher  havin«^  how  fallen  utT, 
he  is  eotiti*  d  solely  to  the  >%hole*     This  circQinstitnce 
however  must  be  »tated  in  the  declHratton,  otherwise  the 
joint   contract    produced  in  evidence,  will  not  supfKirt 
(592)     the  Plaintiflf's  claim.     The  court  do  not  recollect  any  case 
like  the  presenti  though  ca^es  circumstanced  like  thepre- 
sent  must  very  often  have  occurred  ;   but  u|Hin  principle 
tliere  can  be  no  p^ood  reason  why  this  action  should  nat 
be  supported.     Were  this  an  endorsement  of  part  it  would 
not  be  good  ;   for  the  Defendant  cannot  be  <4ubjected  to 
more  than  one  action  by  any  act  (if  the  FlaintifT's.    This 
endorsementi   if  it  be  considered  as  transferring  a  right, 
causes  no  multiplication  of  actions  ;  the  parties  as  to  these 
remain  precisely  in  statu  quo.     In  truth,  the  endorsement 
by  one  of  two  joint  payees,  is  good  to  transfer  the  whole 
contents  of  the  note  to  an  end(»rser»  but  it  is  not  necessa- 
ry to  go  upcm  this  grf^und  now.     There  can  be  no  doubt 
hut  that  one  partner  may  release  to  the  other,  and  leave 
him  solely  entitled  to  the  money  and  rhe  action — and  of 
course,  the  Plaintiff  is  hero  entitled  to  recover.     T!ie  rea- 
son why  a  contract  made  with  several  persons  jointly, 
must  be  sued  by  all,  is,  because  if  the}  were  to  sue  seve- 
rally* they  could  recover  only  their  several  proportions  : 
no  one  could  recover  all  to  tlie  exclusion  of  the  others— 
and  if  each  could  recover  only  his  proportion,  then  the 
Defendant  upon  one  contract,  would  be  subject  to  as  ma- 
ny suits  as  ttiere  were  persons  with  wtiom  he  made  it. — 
If  one  might  sue  alone,  by  the  same  reason,  each  of  ^  hem 
mi^htsue  alone.     All  this  mischief  is  avoided  by  one  joint 
action  brought  by  all.     If  each  one  of  them  could  sue, 
then  eithi'r  the  Defendant  would  be  doubly  charged,  or 
one  of  them  nngitt  recover  and  receive  the  money  to  his 
fiNvn  use  without  the  interference*  and  to  the  total  exclu- 
I  sion  of  the  others.     This   inconvenience  is  avoided  by  a 

joint  action  ;  but  wherever  the  reason  of  a  rule  ceases, 
the  rule  will  also  cease.  In  most  instances,  moiT  pro- 
perly speaking,  the  rule  extends  no  further  than  the  rea-' 
son  of  it  warrants;  and  whereviT  the  ease  is  so  cirtum- 
stanred,  tiiat  an  action  by  one  only,  will  not  be  accom- 
panied or  followed  by  the  mischievous  consequences  be- 
fore mentioned,tliere  can  be  no  good  legal  nt^jection  against 
it  that  appeal's  in  the  present  instance.  Where  one  can- 
not be  injured^by  the  other's  proceeding  for  the  whole,  as 
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be  cannot  be  ^hen  lie  has  reliriquf^Hiied  bis  wnole  di»mandt  May  I796w 
there  in  nti  reason  for  saying  lie  shall  not  prorfcd  alone. ''^'■^'^^^■' 
It  injines  not  his  comimniun,  nor  does  it  take  from  the 
Defendant  any  advantage  lie  might  have,  were  the  action 
brought  by  both  ;   nor  does  It  subject  hjm  to  any  of  the 
dUad^Hotages  the  law  was  careful  toprevent,  when  it  or- 
dered  tiiose  PUintiffs  to  sue  jointly,  that  were,  jointly    (29i) 
conrt-rned.     The  Plaintiff  tiad  a  verdic^  and  judgment* 
Fid0  4  Bac,  Ab.  661.     1  Mh.  102.     L.  My.  340. 

.  State  !>•  Johnston* 

One  bidder  at  a  ShehiF's  sale  is  tfufficient,  but  the  bidder  mutt  be  one 
who  is  .'ib1«'  to  .idvance  the  money,  which  he  offers  as  iu^  bid.  A 
return  in  the  namt-  qf  tue  Hi  h.S..eriif  by  his  Ueimty,  it'tals -,  vill 
render  the  Sheriff  liaole  criminalUtr,  When  a  iJcfcndant  ii.  C(mrt» 
is  ordered  into  custody  for  a  fi.te,  it  will  be  impro()er  to  discharge 
him  and  order  a^./a.  to  issue  for  the  fine.  The  c>)urt  will  noi  per- 
mit independent  facts,  for  which  the  party  woiild  be  liaole  to  ano- 
ther prosecution,  to  be  given  in  evidence,  in  order  to  enhance  a 
fine. 


Indictment  against  the  Defendant^  for  that  one- 


recofei'td  a  jud^^nient  in  this  court  af;.iin!»t  Howard^  arid 
took  out  execution  ;  and  put  th>'  same  intu  iJie  haucis  of 
the  Defendant,  bein,t;  High^ShiTiif  of  the  county  of  One* 
li>w,  to  be  executed  ;  and  that  he  had  made  return  there- 
upon,  that  he  had  le\iedf  but  could  not  selU  fur  N^ant  of 
bidders  ;  which  >^as  a  false  return*  &(*•  The  judg^nent 
waH  pntduced  on  the  trial,  and  also  the  exerutiou.  «^ith 
the  return  U|>o{i  it.  It  was  proven  that  tin-  execution  was 
put  into  the  hands  of  the  Defendant  in  due  time  to  be  ex- 
ecuted; tlia:  he  delivered  it  to  his  Deputy*^  who  seized 
goods,  and  Hp|)i<inted  a  day  of  sale;  that  on  that  day,  rtie 
Plaintiff  appeared  with  an  intention  ft»  bid  for  the  pr:»p>*r« 
ty,  and  also  another  person,  a  Mr,  Dawsey^  who  was  sent 
to  purchase  negroes  for  his  father ;  tdat  the  Deputy  of- 
fered the  property  for  sale,  and  that  the  Defendant  How* 
ard  hid  for  each  ai'ticle  as  it  was  offered,  a  much  hit^her 
sum  than  it  was  worth  ;  that  such  bids  were  i*eceivefi  by 
the  Deputy  as  good  ones*— the  consequence  of  whitii  was 
that  no  person  present  bid  higher.  £n  one  instance,  the 
Plaintiff  bid,  but  Howard^  the  Defendant,  immediately  hid 
opon  him  a  much  greater  sum  than  the  property  was 
Worth  ;  which  bid  was  also  receiveih  The  Deputy  re- 
turned the  exeeution  to  tiie  Defendant,  his  priunp<tl,  id- 
queeting  htm  to  make  n  return  upon  it;  which  Ke  accord^ 
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ICav  1796.  ififHj  did,  B9  Stated  in  the  indictment,  vis^  that  the  pro^ 
^^^^*^^^^^  pert}  Si'ized.  could  not  be  Hold  for^vant  of  bidd«'r8. 

Per  curtofity  after  ari^iinient— When  bidders  canmtt  be 
had  at  a  sale  Hdvertiscil  by  the  Slit  rifT,  the  usual  return 
isy  that  the  pr<)|ierty  cannot  b<*  Mold  foi-  want  of  biddri-s; 
which  beinj;  in  the  plural  number*  ha^  iiccasioned  a  vul- 
gar error,  which  unhappiij^  hutli  formerly  been  c<>ufite« 
nanct'd  by  some  nf  the  profession,  and  adopted  but  too 
generi4ty  hy  SherittN — tliat  there  muHt  be  t\%o  bidvl«*rs  at 
least  at  a  Sheriff's  ^^ale.     Some  have  held  there  must  be 
Uii'ce — tite  Sheriff  is  to  sell  to  the  hij^hest  bidder,  and  high- 
eat,  is  in  the  thii*d  deg>*ee  of  comparison.     Tliese  o|HnU 
Oi>s  are  founded  on  \cvy  great  mtntake ;   if  one   bidder 
appears,  and  no  otliec,  tli«'  Sheiiff  ought  to  sell  to  him.— 
The  substance  of  what\he  Sheriff  is  command^^d  to  do,  ia 
.      .     to  make  the  money  mentioned  in  the  execution,  by  m-llin^ 
yfi^j    the  |iro|»erty  ;  consequent! v«  ifoite  |ierson  having  the  mo- 
ne^  cfferH  a  bid,  the  Sheriff  should  sell  to  him,  and  receive 
the  money  fritra  iiim,  if  no  other  bidder  appears;   and  if 
in  .such  caue,  the  Shentf  returns  that  he  could  not  sell  for 
want  of  bidders,  that  return  is  untrue — but  the  Slieriff  ia 
not  to  receive  the  bid  of  any  person  ^im  has  not  the  mo- 
ney.    A  bid  means,  an  offering  of  ho  much  money  for  the 
property  exposed  to  sale;  not  the  mere  verbal  saying  of 
the  party,  that  he  will  give  so  much — therefore  the  bid 
of  Oorvard^  who  had  not  the  moue>',  ought  not  to  have 
beeu  regarded  ;  he  was  not  a  bidder.    Sihould  tlii*  She- 
riff,  even  after  he  tias  cried  a  bid,  Urcome  satisfied  that 
the  person  making  it  hath  not  the  money,  he  should,  re* 
jei  t  tiiat  bid,  and  sell  to  that  p«*r8on)  y^\n^  was  the  high- 
est bidder,  having  tli:>  moue^  to  pay.     It  is  objected,  that 
a  pr;iicip<il  is  not  liable  criminally,  for  the  rotsconduct  of 
his  deputy  ;    that  is  tiue,  but  here,  and  indeed,  in  evrry 
ca»e  like  it,  the  High-Sheriff  i^  supposed  to  make  the  re- 
turn ;  it  is  made  in  his  nam«,  it  would  not  perhaps  be  go«id 
ill  strictness,  were  it  made  otherwise.     It  is  aUo  pi*o%en 
ill  tlie  present  case,  that  the  return  was  actually  made  by 
tlie  High  Sheriff  himself ;  and  though  fin>m  tlie  represen- 
tation ot  his  Deputy,  he  might  not  ha\e  known  that  the 
return  was  unti*ue,  >et  as  he  was  a  sworn  officer,  it  was 
bis  business  to  see  tiiat  e\er)  return  made  by  him  was  a 
true  i>n>  — it  is  at  his  |ieril  if  it  pro^e  oth<  t  wi.^e — should 
an  objcc'tiui*  uf  this  kind  pie\.tiK  no  Sheriffcould  t>e  pun- 
ished .criminally  for  a  false  roturn— be  might  make  all 
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]|M  reforns  upon  the  i-epresentatiun  of  hU  D^-^puty  ;  and  ^**y  ^''^ 
tiie*'   ;hp  Deputy  rould  not  he  piinKhed*  f'»r  ht*  did  not  ^^^^'^^^•^ 
make  the  return — nor  could  the  High  SIteriff  be  {Mitii^h-  ' 
edy  for  he  did  not  know  but  that  the  return  wa<)  tmo-*- 
atid  thuN  a  Sheriff  would  h^  ve  it  in  his  pow^i*  to  give  wUat 
indulgriice  he  pleased  t(»  the  debiort  and  defeat  the  end 
and  purpoRe  of  all  law  and  courts  of  justice. 

The  jury/ convicted  him — th^^n  the  pro.^ecutor  moved  to 
be  at  liberty  to  read  to  the  court,  the  returns  upon  a  grt^at 
number  of  other  executions  made  by  the  same  Stieriff*  in 
order  to  aggravate  the  fine  ;  aud  it  was  moved  by  Jones f 
Solicitor-General,  that  the  court  had  in  other  instances, 
allowed  the  character  of  a  Defendant  to  be  shewn  by  affi- 
davits, in  order  to  enhance  the  fine. 

Per  curiam-^Thi!)  has  been  only  done  where  the  mat- 
ters shewn  to  the  court  by  way  of  aggravation,  have  been 
relative  to  the  matter  for  which  the  Defendant  hath  been 
convicted,  not  \%here  they  are  independent  facts  for  which  (*90 
the  party  is  liable  to  another  pn>secutlon.  We  will  not 
hear  the  oJher  returns  reiuJ.  A  ftw  days  after,  the  court 
fined  the  DefendHtit  t  u-ry  ponndsy  and  ordered  him  into 
the  custody  of  tht*  Sherttf  of  Ne\\- Hanover,  till  the  fine 
was  paid.  Some  days  after  this,  an  application  was  ' 
made  to  dischat*ge  the  Defendant  out  of  custody,  as  he 
kad  not  wh»>rewith  to  pay  the  fine  now  with  him ;  and  to 
issue  a  JL  fa*  to  the  county  of  Onslow,  for  the  levying 
thereof— -and  it  was  urged,  that  the  court  had  done  so  in 
the  case  of  the  Warrenton  fines. 

Per  cttfuim — ^Th**  pr^iprr  process  to  compel  payment  of 
a  fine,  is  a  capiaturprojine^  which  is  issued  when  tlie  oar* 
ty  is  not  in  court  at  the  time  the  fine  is  laid  ;  but  when 
he  is  ill  court,  and  is  ordered  into  custody,  it  is  llk('  he» 
ing  in  custody  upon  a  capias  ad  satisfaciendum^  and  then 
a  discharge  from  them  by  the  PIkiititiR''8  consent,  will 
discbarge  the  party  from  any  other  execution  :  and  per- 
haps should  the  court  now  give  into  the  present  motionp  ^ 
it  may  hereafter  be  said,  that  ajl./a.  was  irregular,  as 
bis  discharge  from  his  present  confinement  C(»uM  not  have 
been  procured  h:id  th«  Sfate  opprtsed  it.  So  the  m^^Moo 
was  denied.  Vide  8aUc.  56.  Co.  Inst.  21 8f.  Salk,  40d. 
4  Bl,  Com.  368.     8  Rep.  59  b 

N*Ti.— Upon  the  first  point,  see  Stm$  v.  Jo^ce,  avU  43. 
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Msv  1796.  inf^ly  did,  as  stated  in  the  indictment,  vix.  that  the  peo- 
^•^^""^"^^^  ferty  8<Mzed.  could  not  be  wld  for^anl  of  biddt-rH. 

Per  curiam^  after  ari^ument — Wiien  bidden*  cannot  be 
had  at  a  sate  advei'ti8c<l  by  the  SbfrnfTy  ihe  usual  rertirn 
is,  that  the  pro|ierty  cannot  be  mild  for  want  of  biddtn-s; 
which  bein.^  in  the  plural  number*  ha^  <»ccaMioned  a  \ul- 
gar  error,  which  unhappily  hath  formerly  been  c<*unte- 
nauced  by  some  >>f  the  profession*  and  adopted  but  too 
genf*ri4ly  h^  SheriftN— tliat  there  muHt  be  t\^o  bidiitTn  at 
least  at  a  Siieritf's  nale.     Some  h.ive  held  tbere  must  bd 
tluee^— ttie  Siieriflris  to  sell  to  the  highest  bidder,  and  liigh- 
est,  is  in  (he  third  degree  of  C(»mpari«ion.     Thesie  f»|>inU 
oiiH  are  founded  on  \er*y  greai  mistake;   if  one   bidder 
appears  and  no  tither,  tii(^  Sheriff  ought  to  sell  to  him.— 
The  substance  of  what  Die  Sheriff  iH  <'ommanded  to  do,  is 
.       .     to  make  the  money  mentioned  iu  the  execution,  by  sellings 
\^^J    the  projierty  ;  consequently,  ifotitt  iierson  having  the  mo« 
ney  fsffefs  a  bid,  the  Shi^r iff  should  sell  to  him,  and  receive 
the  u«ouey  from  him,  if  n»i  other  bidder  appears;   and  if 
in  such  case,  ihr  Shentf  returns  tliai  he  cuuld  not  sell  for 
want  of  bidders,  that  i*eturn  is  untrue«-bul  the  Sheriff  ia 
not  to  receive  the  bid  of  any  person  x%l)o  has  not  the  mt>* 
ney.     A  bid  means,  an  offering  of  so  much  luouey  for  the 
proiierty  exposed  to  sale;  not  the  mere  verbal  saying  of 
the  party,  that  he  will  give  so  much — therefore  Ihe  bid 
of  Howards  who  had  not  the  money,  ought  not  to  have 
been  regarded  ;  he  was  not  a  bidder.     Situiuld  the  She- 
riff,  even  after  he  iia*«  cried  a  bid,  become  satisfied  that 
the  person  making  it  hath  not  the  money,  he  should,  re- 
ject tiiat  bid,  and  sell  to  that  pi'rson,  uho  was  the  high- 
est  bidder,  having  thf  money  to  pay.     It  is  objected,  that 
a  pr.hcipHi  is  not  liable  criminally,  for  the  m«HCoriduci  of 
his  deputy  ;    that  is  true,  but  here^  and  indeed,  in  every 
case  like  it,  the  High-Slun-iff  is  supposed  to  make  the  re- 
turn ;  it  is  made  in  his  nami,  it  uould  not  perhaps  be  go«id 
ill  Htrictness,  were  it  made  otherwise.     It  is  also  piM>%en 
in  Uie  preneuf  case,  that  the  return  was  actually  made  by 
tlie  High  Sheriff  himself ;  and  though  from  tlie  represen- 
tation of  his  Deputy*  he  might  not  have  known  that  the 
return  was  untrue,  >et  as  he  was  a  sworn  oAicer,  Ir  was 
his  business  to  see  that  e\er}  return  made  by  him  was  a 
true  on* — it  is  at  his  |»eril  if  it  proxe  oih*  rWi.<)e — .««hc»uld 
an  objertioii  iif  tliiH  kind  prevail,  no  Sheriffrould  t»e  pun- 
ished .crimin^iy  for  a  false  return — bo  might  make  all 
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bis  wtarna  upon  the  f«pri>9eiitatiori  of  Uih  D«'*paty  ;  and  ^^  ^'^^ 
tlif"    hf*  Deputy  could  not  he  piini"*hed,  f«>r  he  did  not  ^'^^^''^^^ 
make  the  return — not*  rciuld  the  Hif^h  Sttenff  be  )»fiiii<<h-  ' 
•dy  for  he  did  not  know  but  that  the  return  was  true-— 
and  thu8  a  SheidflT  would  b<< ve  it  in  his  pow^-r  to  give  what 
indulgence  be  pleaRed  t<t  the  debff»rf  and  defeat  the  end 
and  purpofte  cif*  all  law  and  courts  of  justice. 

The  jury' convicted  hioi — thf'n  the  prosecutor  moved  to 
be  at  liberty  to  read  to  the  court,  the  returns  upon  a  great 
number  of  other  executions  made  by  tlie  same  Sheriffi  in 
order  to  aggramte  the  fine ;  aud  it  was  moved  by  Janes f 
Solicitor-Oeneral,  that  the  court  had  in  other  instances^ 
allf>wed  the  cliaracter  of  a  Defendant  to  be  shewn  by  affi- 
davits, in  order  to  enhance  the  fine. 

Per  cttriam— -Thiii  has  been  only  done  where  the  mat- 
ters shewn  to  the  court  by  way  of  aggravation^  have  been 
relative  to  the  matter  for  which  the  Defendant  hat!i  been 
eorivicted,  not  >%here  they  are  independent  facts  for  which  (W5) 
the  party  is  liable  to  another  prosecution.  We  will  not 
bear  the  other  returns  rea^J,  A  ftw  days  after,  the  court 
fined  the  Derendaiit  %'  irry  pounds^  and  ordered  him  into 
the  custody  of  the  Sheritf  of  Neu -Hanover,  till  the  fine 
was  paid.  Some  days  after  tliis,  an  application  was  *"  * 
made  to  disclia^ge  the  Defendant  out  of  custody,  as  he 
kad  not  whHrewitli  to  pay  the  fine  now  with  him ;  and  to 
iflstte  a  fi.  fa.  to  the  county  of  Onslow,  for  the  levying 
thereof — and  it  was  urged,  that  the  court  had  done  so  in 
the  case  of  the  Warrenton  fines. 

Per  curiam — ^Th«*  pr-iprr  process  to  compel  payment  of 
a  fine,  is  a  capiaturprojine^  which  is  issued  when  the  par- 
ty is  not  in  court  at  the  time  the  fine  is  laid  ;  but  when 
he  is  in  court,  and  is  ordered  into  custody,  it  is  lik<'  be- 
ing ifk  custody  u|Hin  a  capias  ad  sdtisfadendumn  and  then 
a  discharge  from  them  by  the  PUiotiir's  consent,  will 
discbarge  the  party  from  any  other  execution  :  and  per- 
haps should  the  Court  now  give  into  the  present  motion^  ^ 
it  may  hereafter  be  said,  that  a  J!. /a.  was  irregular,  as 
his  discharge  from  his  present  confin<*ment  couM  not  have 
been  procured  hnd  th<  State  opposed  it.  So  the  m'»^ioQ 
was  denied.  Vide  SaUc.  56.  Co.  Inst  218*.  8alk.  400. 
4  £1.  Com.  368.     8  Rep.  59  b 

NeTi.— Upon  the  first  point,  ece  Slau  r.  Joya,  anU  43. 
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^^]LV!^^  Anofiymoas. 

Satt  commeiicecl  agMnil  tn  executor  returnable  to  the  Superior  Bwuf, 
and  suit  afterw«^«i  commenced  refumable  10  the  Court \  Ciui% 
whirli  Mi%  iirbt:  to  tbete  latter  iitiits  the  ex«^utor  pot  n  such  pleat 
M  mude  the  awieti  responsible  tor  their  payment,  nnd  to  tbt-  sti'tt  in 
the  Superior  Court  be  phaded  th»t  he  bsd  no  assets  except  what 
was  liHble  to  the  payment  of  t)u  nther  nuit^  The  latter  pl«a  is  not 
go.  d;  he  ought  ty>  have  confesstd  judgment  to  the  duit^  in  the 
Cv>iinty  Court,  snd  then  plead  those  judgments  to  the  suit  in  the 
Superior  Court. 

This  wsfi  an  action  against  an  executor«  who  pleaded 
1h»t  lie  hnd  fully  admlniHtered  ail  the  aHset^  of  the  testa* 
tor,  exctpr  so  much  which  Wts  liable  to  former  judjc* 
■lents  and  saitfl.  This  action  was  rominenred  prior  to 
some  others,  which  were  the  suits  alluded  to  in  the  plea: 
but  thiH  action  wan  returnable  to  ihe  Superior  Court,  and 
the  cithern  to  the  County  Cotirt  which  >%as  held  b«  fore  the 
Su|ierior  Court :  and  to  these  suits  in  the  Cuuiif  j  Courts 
the  pleadinffs  were  such  as  admitted  assets  of  the  testa- 
tor Huffif  ieni  to  ftsfisfy  them.  In  support  of  thiH  plea,  it 
Wax  argued  for  the  executor,  that  alth«>ugh  before  any 
suit  commenced,  an  executor,  in  case  of  deficiency  of  as* 
sets,  may  p^y  which  of  two  creditors  of  equal  dignity  ha 
nay  think  propi^r;  yet  where  one  of  them  hath  con* 
menced  snit,  he  cannot  pay  the  otfier  to  his  prejudice  ; 
mnd  therefore  he  who  first  c<»mmences  his  actiony  is  first 
entitled  to  payment.  The  executor  in  the  present  canSf 
could  not  with  any  safety  plead  otherwise  than  he  hath 
done — he  hath  pleaded  the  truth  of  hin  case  to  the  suits 
be  wafi  first  bound  to  plead  to-»he  hath  admitted  HRHeta, 
and  mad*  an  appropiiation  of  them  to  the  creditors  in 
tbene  suits ;  and  to  this  suit  which  he  was  afterwards 
09G)  iMiund  tci  plead  to«  he  hath  pleaded  in  substance  that  ap- 
propriation. There  was  no  other  courst*  ft»r  him  to  take, 
^iiis  method  of  pleading  \h  sanctioned  by  the  casi*  of 
Waters  atid  O^den,  and  another  administrator  of  .Mni,  re- 
ported in  Doug.A5SA54»  There  the  executor  had  asNets,biit 
to  a  certain  amount,  not  adequate  to  the  payment  of  the  de- 
mand of  either  creditor;  hut  he  confessed  what  assetH  he 
bad  to  the  demand  nf  one  creditor,  and  to  the  other  de- 
mand of  the  other  creditor  he  pleaded  the  other  suit,  and 
the  confession  of  the  stsSets  he  had  to  that  demand— -and 
it  was  lield  well.  In  the  present  cawe,  the  executor  had 
not  assets  to  "^atisfj  all  the  creditors  ;  but  h('  pleiided  to 
the  suits  in  the  County  Court,  so  as  to  admit  and  appro- 
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priftte  to  thesr  dfiiiHtids  alt  the  asf^ets  lie  hud,  and.  he  has^^X  ^^"^^ 
plended  that  appropriation  to  thi»  aiiir.  It  wi^old  be  exces-  ^^^'^''^^ 
•ivpK  hard  ahould  he  he  cumpeDed  to  satisfy  thii^  demand 
al8o,  whicli  must  be  out  of  his  own  pocket  If  satisfled  at 
all. 

E  contra — It  nvas  argued  that  amongst  crrditors  of 
eqnal  decree*  it  \h  not  the  first  suit  that  (*ntities  to  priority 
'of  payment ;  but  the  fir;«t  obtaining  of  judgment.  Offi 
Mx»  IS89 144.  \^  here  there  nre  fie\era1  demands  of  equal 
digiiitj',  and  the  creditors  all  sue,  and  the  executor  hatti 
assets  but  for  part,  it'ho  pleaded  to  each  of  the»(e  demands 
that  hejiath  assets  but  to  a  certain  amount,  rach  of  them 
may  have  judgment  to  that  amount:  or  if  he  plead  td 
each  pUiu  administraviU  at  the  trial  a  \erdict  must  be 
agaiitst  him  upo*>  each  demarul  to  the  amount  of  th^  as- 
sets ;  because  at  tl«e  time  of  the  plea  pleaded^  each  plea 
was  untrue,  and  (be  jury  in  each  cause,  must  upon  huch 
(evidence  !>ay  that  it  yrnn  not  a  true  plea  at  the  time  when 

? leaded;  and  set  the  verdict  in  each  cause  must  befoi  the 
laintiff.     If  he  plead  to  some  of  these  suits  the  amount 
of  the  assets,  and  to  tlie  others  that  he  hath  made  an  ap» 

Cropriation  of  hi^  assets,  that  will  not  be  good  pleading; 
rcause  after  suits  commenced*  he  has  not  a  right  to  pay 
iwhom  he  |>le'^ses  firss  but  only  such  of  them  as  could 
first  get  judgmen'.  In  such  cas^'  where  there  is  a  defi* 
Ciency  of  assets  to  pa}  all.  the  proper  method  to  be  ob« 
B^rved  b}  an  executor  is,  to  confess  judgtoent  to  some  of 
the  creditor^  to  the  amount  of  his  assets,  and  plead  the 
judgm**nts  to  the  other  ^ikitH.  Wood's  ImU  332*  JV'V/^. 
^fr.  787.  Qod  219,  223,  324.  1  P.  JVU.  295.  As  to  the 
case  cited  from  Vouglas^  that  is  not  applicable  to  this-— 
there  the  a«*»ets  w  re  not  sufficiint  to  satisfy  the  demand 
of  either  Plaintiff,  and  for  that  reason  the  Plaintiff  to  j, 

vhose  suit  the  appt*opi  iation  was  msde»  \^ould  not  enter  (^H 
judgment  so  that  it  could  he  pleaded  to  the  other  suit ; 
and  the  executor  had  no  means  to  compel  him  to  enter  it 
•—but  in  the  case  now  before  the  court,  the  assets  in  the 
batids  <»f  the  executor*  w<  re  to  a  much  larger  amount 
than  the  several  demaitds  huet]  for  in  the  County  Court  ; 
and  had  the  executors  confessed  judgment  se\erally  to 
the  amount  of  earh  demand,  the  court  would  have  com- 
pelled the  Piaintiffh  in  those  su'rs,  to  ha\e  entered  their 
re8|Mctive  judgments,  so  that  they  might  be  pleaded  to 
Ibis  soiK 
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May  1796,  f^  atriam— Wlxre  tliPi*e-ap*'  si^  rral  demandft  oFf^iutl 
di.;clH^>•  «"'•  ai!rficief»ry  of  aB«ieistf»payall  tKertwiit'M-s 
be('oi*e  any  miit  br«iii|i:lit  the  executor  may  pay  to  ft«0 
amount  «)f  ihe  assf'ta,  whirh  of  tfiern  he  pleases  ;  biif  if 
suit  be  brought,  he  can  no  loi«p*r  make  a  voluntary  |my* 
meiit — the  rommenc-enient  of  the  suit,  and  his  having  no. 
tire  ther**of,  reafrHins  him  from  m;«kin|i;  any  voluntary 
paytneiit ;  but  Htill  it  is  not  priority  of  suit  that  eniiilea 
to  priority  of  payment,  but  the  first  obtaininic  <^f  judg- 
nif'rit— 4!onMeqii«*n(|y  the  plt^adin.e:  a  former  suit,  as  the 
•xecntor  has  done  h«Te,  is  nc»  |;o(>d  plea  in  bar  of  tbe 
FlaintiflT.  ft  should  have  l»een  a  plea  of  a  fortner  jndg- 
ment,  and  that  would  have  been  j^ood.  The  proper 
course  for  an  executor  to  take,  when  there  is  a  deficiency 
of  >issetH  and  \\^  is  sued  by  several  creditors  of  equal  de- 
gree, is  ro  ciiiifess  judje^oKMtt  to  as  many  of  tbeir  demands 
as  \'  ill  cover  his  ansets,  and  plead  these  jud/^roents  in  bar 
of  tlie  other  creditors.  Where  ihcre  are  two  or  more 
suits  of  equal  dignity  commenced  against  him  by  sevtTal 
creditors*  and  he  hath  not  assets  cni»ugh  to  pay  any  one 
of  them  he  must  plead  to  some  one  of  them  the  amount  of  bis 
assetSf  making  an  appropriation  of  them  to  that  demand* 
and  plead  that  matter  in  bar  to  the  other  suits.  The 
Plaintiff  had  judgment. 

Anonymous. 


The  plea  ofpUne  admimdrmfU  must  be  true  When  it  ii  put  in,  and  aot 

at  ibe  tiine  of  the  trial. 

This  was  an  action  against  an  executor  who  pleaded 
plene  administraviU and  u|mn  evidence  it  apjieared  thr  ex- 
ecutor had  really  administered  all  tlie  testator's  assft«  in 
* .  payment  of  his  debts ;  but  that  a  great  number  of  these 
payment**  hnd  been  made,  some  upon  judgment  and  others 
voluntarily,  a  long  time  after  the  piea  pleaded,  but  pre- 
vious to  this  time. 

Per  curiam — ^The  only  thing  now  to  be  considered,  1% 
whether  the  plea  of  fully  admini^^tered,  were  true  at  the 
CS98)  ^'^^  '^  ^^^  pleaded — not  whether  it  be  tine  at  this  time. 
A«td  as  it  appears  that  assets*  to  more  than  the  amount 
of 'his  demand,  have  been  exfiended  sine  this  plea«  in  fM 
discbari^  of  judgments  obtained  since  Uie,f  leading  there* 
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of,  tiie  plea  of  course,  could  not  he  true  when  pleaded. —  *■•>  '^^^ 
The  Plaintiff  had  judgment.  ^^-^^^^i^ 

Norn  — Vide  Evans  v.  NoiTts*$  Admr'9»  pott  411.     Sturv.  Partners  of 
Me.yau^ftton  aul  Co.  \-  BU>r}ur*t  Admr,  post  l-l?.     ChurefdllA-*.  La* 
motUy.  Camtrw^  Conf.  Rep*  555,  <y.  C.     I  Murpkiif.  39.     CoUinav* 
WfiderhilPt  Ex'r.  2  C.  X.  lUpos.  579. 

Uogg*8  £xecutoi:.s  v.  Wliite\s  Admini.strators. 

Tfht  Administmior  had  failed  to  p\eAfi  pUne  o'lminUiramtt  or  any  other 
plea  tttiewin^  a  want  nf  assets,  and  ttie  Pl«iiti'.ff  had  uUtaineO  jutig* 
1D>  Mt,  and  upon  execution  issued,  **nniia  bona"'<-i^'  b<'t  n  rtturned: 
held»  th.«t  the  administnitor  w:<s  hound  to  pay  de  bonis  propnis :  and 
for  thtit  purpose  a  special^. /a.  mig^hi  issu'*,  rccirini,'  he  re  u.n  of 
**  nulla  liona,**  and  commaiKlmg  the  Sheriff  t<<  levy  de  bonis  intestaHt 
if  to  be  found  in  the  hands  of  the  administrator,  d  not,  de  bonis  pro- 
priis* 

In  this  action  the  adniinisirator  had  failed  to  plead p{^n€  y\^\^  ^^^^ 
administraviU  i»i'  any  other pi«*H  shewinj^  a  want  (tfaHHiUi^siS. 
—•lU**  Plaint  iff  hrtd  profTed.d  to  judgement  in  the  unual 
fonn  to  be  levied  de  bonis  testattnis*     Up  Itad  taken  a^* 
Ja.  upon  (his  jnd/i^iueiit,  to  vvhi<'b  tlie  ShtM'iffhiid  rerurned 
nullahofui.     And  now  it  was  moicd  on  the  part  of  the 
Flainiitr,  that  a  special^. /a   ^^hnufd  issuf"  to  the  SturifTt 
to  k*vy  the  dcht  de  bonia  tesiatoris^  if  any  to  be  Tonndy 
and  if  not  de  bonis  prapriis  nf  the  administrator.      This 
motion  was  oppost^d   by   SpiUar — he  argued  that  there 
could  be  no  judgment  de  bonis  prapriis,  against  an  e^e* 
cutor  or  administrator,  but  when  he  ph^ded  a  false  pp^a, 
the  falsity  whereof  \%as  within  his  own  knowledge  ;  and 
whioh  plea  were  it  true,  wonid  be  a  perpetual  bar  to  (he 
Plaintiff.     Off.  Ex.  J 84.  185.  God.  19B,  199.     Where  he 
pleads  no  plea  at  all  in  respect  of  the  asse<»9  or  if  he  con- 
fers ttie  action,  or  suffer  judgment  by  a   non  sum  infor- 
matuSn  the  jiidgtnent  ran  only  be  de  bonis  testatoris.   Off. 
Exec*  187.     E  contra — It  was  argued,  that  by  fholaxv  of 
this  country,  land«  in  Che  hands  of  the  heir  or  devisee, 
are  liable  lo  the  debts  of  the  testator,  where  the  persunal 
estate  is  insufficient ;  but  the  words  and  the  express  pro- 
vision of  the  ai  ts  on  that  subject,  viz  :  vl784,  c.  11. 1789^ 
c  39,  direct  that  the  lands  shall  be  i*esoited   to  Aniy  in 
cases  where  the  insufficiency  of  the  personal  estate  judi- 
cially appi'ars  on  the  record  up'in  the  plea  of  plene  ad* 
miuistravitf  no  iia-sets^   or  n<a  suffirieni  asners,  being  vc- 
rifi^'d  t)y  (Ik  finditig  of  a  jury.     The  creditor  cannot  take 
oflt  his  sci'/a.  against  the  keir^  before  these  pleas,  or 
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Mvy  1796.  BQiQ^  of  theniy  arc  f<»unil  by  the  jury.  Witii9iit  comider* 
^"^^^•'^^^  iii^  thi'irfort"  what  the  law  may  have  been  betiire  the 
paBHiri^  ot  UiPHC  actH»  il  is  now  rerfai.nly  law«  that  if  an 
ex4'cut(»r  will  iiut  plead  a  want  of  assets,  lie  must  be  taken 
to  Dave  enough  to  satisfy  the  PlaiiiriflT's  demand  ;  siiioe 
by  not  pleading  in  that  manner,  he  prevents  tliePlainriff 
from  having  recourse  to  the  real  estate.  Were  the  exe« 
cuter  under  such  rircumstances  not  liable  de  bmu$  pro- 
priiSf  he  might  i*ender  these  laws  in  favour  of  creilitora 
(iB99)  ^f  '^^'  avail.  He  wouhl  have  nothing  to  do,  but  to  avoid 
pleading  any  of  these  pleas  and  the  creditor  would  be 
defeated  forever;  he  could  ha%e  nm  remedy  against  the 
.  executor,  nor  could  he  proceed  against.  tt>e  real  estate  of 
the  deceased.  Whatever  might  have  been  the  law  before 
the  passing  of  tjie^e  acts,  undoubtedly  it  is  now  certain^ 
that  tlie  executor  is  liable  to  answer  de  bonis  propnis,  ia 
all  cases  where  he  I'liK  nt  plead  a  want  of  asneis  to  sa- 
tisfy the  creditor's  demand* 

Per  curiam — It  is  contended  that  before  an  executor 
can  be  charged  de  bonis  propriis^  nome  process  should  be 
•  issued  against  him,  to  wnich  tie  iiiight  sh^w  by  plearUngy 
that  he  ought  not  be  charged  de  bonis  propriis  ;  and  cer- 
tainly ifinacBHe  like  the  present,  the  Defendant  may 
plead  pUfie  administraviU  siich  process  should  go  before 
'  a  jud;;men«  de  bonis  propriis  shall  be  entered,  it  is  to  be 
considered  then  lu  ihe  lirst  place,  whither  were  a  scufa. 
now  issued,  could  the  Defendant  be  admitted  to  plead  to 
that,  plene  administravit — as  to  which,  the  rule  in  this 
case,  as  in  all  orhers.  i»  this,  ^here  the  D«  fends^nt  to  the 
original  action  might  have  pleaded  a  matter  of  defence, 
and  failed  t<i  do  it  at  the  pro|)er  time  allowed  by  law  for 
^  that  pui'(»osc,  he  can  never  afterwards,  be  admitted  to 
plead  thdt  matter  to  any  other  suit  grtninded  upon  tiiat 
original  suit.  He  cannot  plead  to  a  scifa*  any  defence 
he  might  have  pleaded  to  the  original  action  out  of  wliich 
it  is  derived.  Now  it  is  evident  he  might  ha%e  pleaded 
pUne  administravit  to  the  former  action,  if  the  fact  i^ere 
0U(.h  that  he  had  fully  adininiHtered  ;  and  thei*vfore  should 
a  sci.  fa*  now  issue,  it  could  be  of  no  service  to  the  De* 
fendaih,  as  to  any  defence  he  mitchi  set  up  under  it.  As 
to  the  manner  of  charging  an  executor  <fe  bonis  propriis^ 
the  pi*actice  has  varied  at  different  timeN  in  different 
Courts-*-sumetime.s  ihey  have  pniceeded  by  way  of  seLfam 
inquiry,  whereupon  nuUa  bona  r»*turned,  the  Sheritf  %^as 
cbmmanded  to  make  the  motiey  aa  before;  and  if  hecoold' 


( 
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ind  no  goods  of  tho  testator,  then  to  enquire  by  a  jnry  M«\  1796. 
whether  the  Defendant  had  wasteil;  and  if  the  jury  found  ^-"^•'^^ 
a  devastavit,  tlH>n  to  return  the  verdict  to  ( .lurt ;  where- 
upon, there  went  oMta«ci./o.  ajB^innt  the  exerub.r,  to      • 
ahew  cause  why  the  PUh.tiir  Hh»uU\  not  have  satwfac- 
tioo  de  boms  propriis.     Off.  of  Exeaitnrs,  166.    Ai  other 
nines,  the  prHrtice  hath  hern,  lor  (he  Sheriff  to  return  a 
aevastuvU;  or  if  he  is  umvillint;  to  do  «.i.,  for  the  court   ' 
tooMnpel  him  to  return  a  devastaoit.    Off.  of  Exe.  168. 
Ootf.  199— and  thereupon.  «..  innne  a  writ  of  execution 
coumandins  him  to  levy  de  horns  proprns  ;  or  whel*  the 
Sheriir  returns  nulla  bona,  t..  i.sne  a  s,i^cial  fi.fa,  com     (soo-\ 
mandingr  him  to  levy  the  debt  de  bonis  testatoris,  or  if  it    ^    ^ 
couw  appear  that  the  executor  hni*  Aasfd,  &<-.  then  to 

»  LV  ^'"''''  "*"'  «"*"'"•     ^f'  "f^^-  ^^7,   .68      5  «e. 

rothfer  s  case.    As  lo  the  sd.  fa.  inquiry.  an«l  sd.  fa. 

thereupon,  it  is  said  in  the  books  before  cjted,  that  that 

course  hath  been  l<ing  disused,  it  not  beinj?  so  beneficial 

a  course  for  the  Def.ndant  as  that  which  directs  the  She- 

nir  to  return  dcrojtoTJi^  .   for  that  In  the  first  case,  if  the  ^ 

▼erdict  be  wrong,  the«  Defendant  is  without  redress,  no 

remedy  ly in,?  against  the  jiiry—aftaint  Will  „ot4ie,  be-    . 

•ng  not  a  verdict  upon  an  issue  joined—and  he  has  no  re- 

mody  agairist  the  Sheriff,  for  he  Is  justified  in  his  return 

aL.  ,  '*.    "^^      However,  the  other  way  of  returninir  a 

rfnDMteri^  seims  equally  useless  j   for  if  the  Defendant 

hath  f„led  to  plead  a  want  of  assets,  it  is  an  admission 

oi  mem;   and  a  jury  will  not  have  it  in  their  wiwer  to 

aay  mn  devastavit.    So  if  the  Sheriff  alt.;r  such  omisaion. 

returns  devastavit,  he  cannot  be  liable  to  an  action  for 

that  return  ;   for  the  jury,  as  well  as  the  Defendant,  are  i 

UieShenff  hath  returned.  8alk.  310.  L.  fiay.  389.— 
JEith.r  of  these  methods  then  can  answer  no  valuable  pur- 
£!^!r.-  "''/*■".•'*".'  I>>;  otnitting  10  plead  want  of  assets, 
becomes  so  absolutely  liable  to  answer  de  fonts  propriis, 
that  no  plea  he  can  make,  nor  any  finding  of  a  jury,  can         / 

benefit  by  either  of  these  motles  but  that  of  delay,  it  fol- 
lows, that  the  Inw  will  not  require  either  of  (hem  to  be 
porsuei  ;  for  in  dii-ectiug  process,  the  law  alwave  sup- 
po«-»  Uie  Defendant  may  ha^c  somo  detenoo  to  mak.-- 
where  he  can  have  none,  it  is  useless  and  nueatitry  to  is- 
sue  process  to  him.    In  every  possible  case  at  the  com- 
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Kftj  if06.  nwn  law,  where  th^  Defetidant  onlti  to  pletd  want  ofii* 
'^"^^'^^  setn,  whether  it  happen  by  confemion  of  ihe  action, jirfg* 
meiit  by  deFaalt,  or  otberwiae^  audi  oraiaaion  amoiiats  to 
an  adaitanioii  of  aasf  ts;  II  tntiat  be  deemed  tluit  therr  are 
•aaets  enough,  when  the  esecatbr  whosr  bnatneaa  it  is,  wiU 
not  say  the  contrary.  And  wlien  a  judgment  is  nmct  p^ 
▼en  againat  an  exeraior,  who  has  aaaeta  enoogh,  liei« 
boiiii«t  to  t»rodure  ihem,  or  pay  the  judjfpraent  himapff  de 
ionu  propnts.  S  Term  €85.  To  permit  the  Defendant 
to  |ii<»#id  a  want  of  aaaefs,  after  the  pn^r  tinie  for  pletd- 
iBfC  is  passed,  ia  not  only  against  thai  ottler  which  in  iH 
cases  is  fAs^rved,  bat  it  tends  to  make  proceedisfcs  hi 
eoiipi  inintte  ;  and  to  intttidoce  delays,  which  the  order 
^  of  pl<*ading  was  invented  to  prevent-— and  besides,  to  what 
^  time  will  such  a  plea  after  juilgment,  relate?  If  it  Matt 
(SQl)  to  the  time  when  it  is  put  in,  then  the  assets  may  have  beea 
applied  in  the  intermediate  time  in  discharge  of  other 
debts.  This  enHhIes  the  executor,  after  iHiit  institttM 
against  liim^  itnd  even  after  judgment  upon  it,,  to  pay  « 
othei  I'leiUturs  ;  whicli  is  directly  against  law  ;  for  af- 
ter suit  iriHtituted,  he  cannot,  voluntarily,  piqr  any  other 
creditor  of  equal  degree  first.  Or  will  it  relate  to  the 
time  when  process  in  the  original  suit  was  first  taken  out? 
Shalt  the  plea  state  that  at  'he  time  of  ttie  lending  procen 
in  the  first  suit  taken  out«  or  any  time  sinoe,  he  had  nol 
In  his  bunds  any  of  the  go«)ds  &c.  of  the  testator  to  be  ad- 
mini*«tereil  1  It  this  must  be  stated,  then  why  not  infiii*ce 
him  tM  plead  in  ttie  first  instance.^  Is  it  not  better  that 
he  should  do  so  and  shew  his  situation  at  once,  ih»in  put 
the  PUintiflrto  the  fruitless  eapence  of  a  aecoAd  suit  by 
9ci*fa.  It  would  be  better,  as  it  would  save  the  addittaa* 
al  expense  and  litigation  of  a  second  suit— tliat  is  a  strong 
argiiniettt  to  prove  that  the  law  requires  it.  ItcaniHKbe  . 
8ilp$iti^ed  in  a  case  which  so  often  happens,  that  the  hiv 
'  has  not  fix''d  upon  that  mtNle  of  conducting  the  pleadings, 
thttt-^is  beat  calculatiHl  to  oust  deiaya  and  prevent  litigft* 
'  tion  and  exfiens*'— and  then  what  i^siMi  can  there  he^ 
why  a  speciHl^/a.  i<i  levy  de  iontf  iataiarU  riHdwi^ 
de  6ottis  propritSt  sball  not  iasue  at  once  f  The  return  of 
nulla  lima  is  then  as  romplote  a  proof  of  a  devoBiavit,  w 
if  that  wert^  returned  expressly  ;  far,  if  by  the  pre%i<JS« 
judgment  nitd  prftCtH^din^s,  it  apfiears  to  tin*  court  he  has 
assets,  ami  ih  bo^nid  to  produce  them  or  pay  the  debt-— 
and  also  by  the  SherifT's  return  of  nuUa  tono,  that  he  hifl 
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not  proiuced  them*  does  it  not  folkivt  that  be  \n  by  what  ^^r  IIW. 
already  appears  upon  record,  liable  de  btniis  jpropriw.—  ^^^^^^^^^ 
DooA  the  record  not  prove  that  he  baa  no  nther  aUerna- 
tiv^,  and  can  raake  no  plea  tn  exempt  hra  own  proper 
gofjAn  i    The  retiirn  of  niilta  iona  proves  hn  liabilitjp  ao 
completely  as  that  of  a  devasiavU^  swtt  both  munt  inevi* 
tably  end  in  the  same  rofiseqQrnr<>^— that  of  an  execuiton 
de  bam$  propriit.    It  cannot  then^fore,  be  of  any  service 
to  the  Defrndant  to  require  a  set.  fa.  or  a  return  of  a  de- 
vastovii— they  can  be  no  more  than  forms  leading  to  the 
same  event,  as  that  of  a  special^. /a*  issued  ufion  a  re-  ^ 
tarn  of  miUa  bona— -and  as  the  sct./a«  gniumled  immedi- 
atoly  upon  tiie  return  of  niitta  iono,  or  upon  the  finding 
of  mtUa  bona  upon  a  id.  fa*  Inquiry,  can  be  of  n«i  service 
whatever  to  the  Defendant,  as  lie  cannot  avail  himself  of 
the  ^U!9L  of  pkne  admimstramt  under  thi'm,  not  having 
done  it  before,  thf^re  is  no  gcMid  legal  reason  for  using    (30£) 
-these  modes  preferably  to  that  of  a  special^  fa-  upon  the 
return  of  niMa  bona — the  ultimate  proceeding  either  way 
will  turn  out  thr  same  thing-— and  nothing  more  will  be 

faineil  by  the  sci^fa.  than  a  few  terms  longer  delay  to  the 
laintiST.  But  if  if  can  be  supposed  the  common  law  is 
not  sOt  >et  since  the  passikig  the  act  of  1784,  ther<'  is  the 
greatest  reanon  and  justice  in  the  world,  titat  the  execu- 
tor or  administrator  who  fails  to  plead  plefie  adminUtra'' 
viU  ^e.  should  pay  the  debt  out  of  hia  own  p«>cket ;  for 
hj  such  omission  he  effectoally  hindera  the  creditor  from 
having  any  satisfaction  out  of  the  land.  Sincf  therefore 
a  further  process  by  act  fa.  against  the  Defendant  will  be 
of  no  real  benefit  to  him,  by  letting  IHm  in  to  plead  folly 
administered,  and  as  the  isauing  of  a  afjecial  ^/o-  ntion 
a  return  of  mitta  ftona,  is  sanctioned  by  the  Office  qf  Bxt* 
mtor^f  a  bo«ilL  of  htg^  authority  ofion  this  subject,  and  al- 
so by  the  judgment  in  PoitUir'M  case,  5  Be.  S2— -and  as 
the  principle  of  these  cas»*s  is  recognized  in'  a  deci«ioii 
of  the  court  last  Hpring  at  Fayetteville,  let  a  special Ji. /a. 
now  issue,  reciting  the  return  of  nulla  bona,  anil  com- 
flsanding  the  Sheriff  to  levy  the  debt  of  the  goods  of  the 
intestate  in  the  hands  of  the  administrator  if  to  be  finind, 
ami  if  4iot  to  be  found,  then  of  the  proper  gwids  of  the  ad- 
ninistrator  himself— which  was  done  accordriigl>. 

NoTX. — fide  Parker  v.  Stephtnt,  and  the  note  thereto,  ante  SIS. 


• 


849  UAYWOOn's  RBFORTf^ 

••^>  l'^-  Maxwell  V.  Holland. 

Mr.  McLain  bad  been  counsel  far  tbe  Delondant*  and 
after  hi*^  death,  no  nther  rounnel  had  been  employt^d*  and 
the  Def«*ndant  had  removed  to  Home  part  of  cbe 
world,  the  Plaintiffknew  not  where*— the  PlaintiflT wished 
to  tHte  the  deposition  of  a  man  who  lived  in  NewEng- 
land,  and  prayed  the  court  to  direct  to  whom*  and  in 
what  /manner  notice  of  taking  it  should  be  given,  tliere 
being  neither  party  nor  counsel  upon  whom  it  could  be 
served. 

Per  curiam — Let  notice  be  given  in  the  Fayetteville 
Gazette  three  v^eekn  successively,  that  the  deposition  will 
be  taken  at  a  certain  place  and  day,  at  the  distance  of 
three  months  after  the  publication.  The  Plaintiff  should 
not  lose  his  tentimony,  because  the  other  party  hath  re* 
'  moved  himnelf,  and  failed  to  appoint  an  attorney  apoa 

whom  notice  might  bo  served. 

Anonymous. 

ir»  cerUoron  bo  obtained  to  remove  »  cause  upon  the  ground  that  an 
appeal  tiad  bet*n  refused  in  the  court  below,  the  case  shall  be  placed 
upon  tbe  trial  docket,  without  ahewing  any  other  cause. 

This  suit  had  been  commenced  by  a  warrant  issued  by 
.  .  a  Jii'-tice  of  the  Peace.  There  was  an  sppeal  from  the 
V§Od)  judgment  pf  the  Justice  to  the  County  C«iart,  where  a 
trial  by  jury  was  had.  There  an  appeal  wan  moved  fort 
which  the  County  Court  denied.  He  then  obtained  a 
etrtiorari  to  remove  tbf  proceedings  into  this  court,  upon 
an  nflSdavit  stating  the  above  farts.  Thi$)  artiorafi  was 
set  down  on  the  argument  docket  in  this  court,  and  now 
the  Plaintiff  in  the  cirUorarij  ntated  the  reasons  for  ob* 
taining  it  as  above;  and  ir  was  argue<l  on  bis  behalf, 
that  wherever  the  County  Court  refuses  an  ap|)eal,  whera 
by  law  the  party  is  entitled  to  it,  and  moveti  for  it  In 
proper  time,  and  offers  to  perform  the  requisites  for  ob* 
taining  an  appeal^  and  a  cerHorafi  is  obtained  for  tlial 
oausey  the  court  here  will  grant  a  new  trial  withoat  in- 
quirtng  further  than  whether  an  appeal  Was  refused — and 
aait  is  admitted  in  the  present  case,  that  the  appeal  was 
refused*  it  is  not  incumbent  upon  tbe  Plaintiff  in  theoer- 
tiorari^  to  nhew  any  other  cause  in  order  to  obtain  a  new 
trial  here.  And  of  this  opinion  were  the  court  clearly; 
and  tke  other  aide  admitting  that  an  appeal  had  been  re« 
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tiused,  tli6u)i^h  the  p«rty  i>iM\it»jg^  it  ofR*r»d  to  assign  pea-^*y  j£^* 
s<»ti*-,&  jiiivf  security  for  proHeriitin^  with  efft-cU  <h«*y  or- 
dered the  cause  to  be  set  d(»wn  for  trial,  and  to  Iw  plared 
amongst  those  for  trial  at  the  next  term.     Anid  it  was 
done  accordingly. 

N^TE. —  Vide  Chambers  v.  S^iih,  potft3G6, 

Mill«  T.  McAllister^ 
\ 

Since  the  act  of  If 62,  Rtv  e.  69,  'be  courU  tmj  exercise  a  diacre- 
tionary  power  in  the  appointment  of  guardians. 

This  was  a  dispute  about  theguanlianshipof  the  child 
of  Jame$  M:Mi8ter.\i\o(et^Hei\,  It  orijj^iodtr^  in  the 
County  Court  of  Brunswick,  and  came  up  to  Miis  court 
by  way  of  appeals  from  thence.  Tlic  guardianship 
was  applied  for  by  McMliskr^  the  imcle  of  the  infant  on 
the  father's  side,  but  the  Coimty  Court  appointed  MUls 
the  guardian,  wiio  was  no  way  connbcted  to  the  infant 
by  blood.  It  was  now  stated  at  the  bar  and  adiniited» 
that  McJUlistCTf  the  uncle,  the  present  applicant  for  the 
^ardianship,  with  sex  era!  others  of  the  family,  in  the 
life  time  of  the  deceased,  liacl  signed  a  d^cd  purporting 
to  be  a  conveyance  for  a  very  \aluHble  tract  of  land  to 
James,  the  deceased,  and  that  since  his  death,  the  appli- 
cant claimed  that  tract  of  land,  or  a  considerable  part 
thereof,  to  hisxiwn  use,  in  the  face'of  that  conv/pyance. 
This  cau«e  now  came  on  to  be  argued  by  Taylor  for 
Mills,  and  General  Davie  for  McJIllhter,  Taylor  argtied 
that  tht  guardianship  ought  not  to  hecotnmitted  U^jilcAl' 
Uster  the  uncle,  because  it  was  a  rule  of  the  common  law 
ID  the  Case  of  a  tenure  in  sdcage,  that  any  person  to  Whom 
upon  the  death  of  the  Infant,  his  inherltauce  might  by  any 
possibility  descend,  should  not  be  entrusted  with  tlieguai*- 
dianship  of  the  infant — -No  one  who  hath  any  temptation 
to  remove  the  infant  out  of  the  way,  <«hall  have  the  cus- 
tody of  him.  Co.  IAL  87,  if  88,  ak,h.  In  the  present 
case  should  the  infant  die,  the  uncle  now  applying  for 
the  guardianship,  would  be  entitled  at  least  to  a  part  of 
the  inheritance,  of  considerable  value;  the  court  cannot 
appcdnt  him  without  infringing  the  rule  just  mentioned-"* 
a  rule  founded  in  so  much  prudence  that  the  Judges  have 
alwnvs  respected  it.  Also  it  roiiv  be  ^Mth  reason 
rofilcndcil,  that  the  Jna»;rs  in  thi^  ron^to  have  it  in 
Ibeir  discretion  to  appoint  whatever  person  they  think 


* 


I 


(304) 


^1  UAYWOOB's  BBFOB'fiii. 

^^V^  BHist  pro|icr  to  act  •?«  guardian  for  an  orphan-s-the  an- 
^■^^^^"^  cieiit  oommon  law  dM  apply  in  this  cowntry  licfore  the 
passing  of  the  act  of  1762,  c  5.  Our  lenorra  were  then 
socage,  but  by  the  fifth  Mction  of  that  art,  either  the  Sii« 
perior  or  inferior  Courts  were  empowefed  to  appoint 
guardians  in  such  raHes  where  to  them  it  appeared  necea-* 
sary,  not  raying  whom  they  should  sppoint,  and  without 
saying  they  should  be  bound  by  the  rules  of  the  coinmoii 
law,  or  indeed  by  any  rules  designating  tfie  person  to  be  sp* 
pointed.  If  the  court  hs « e  thU  discretiontand  are  not  bound 
by  the  rules  that  govern  in  the  case  of  socage  tenurP8,then 
there  are  strong  objections  against  the  appointment  of 
McJUlister^^t  resides  out  of  the  limits  of  this  State^four  or 
"  live  hundred  miles  from  the  estate  of  the  orphan;  ^fthereas 
Mr.  MilU  resides  in  the,  neighborhood,  and  can  attend  to 
the  affairs  of  tlie  orphan  with  more  convenience  and 
punctuality  than  Mr.  McJUlister  ;  who,  should  he  be  ap- 
pointed, must  either  leave  the  management  and  care  of 
the  infant's  estate  to  some  agent,  or  neglect  them  in  a 
%  '  great  measure :  ^nd  moreover,  Mr.  McJlUster  having  a 

claim  upon  part  of  the  estate,  an^  being  let  into  posses* 
siun  by  hiii  a|>pointment«  may4mmediately  hold  for  him- 
seir,  converting  the  profits  to  his  own  use ;  and  as  the 
^  infant  is  now  very  young,  not  being  more  than  a  year 
old,  if  so  much,  whenjie  arrives  at  age,  it  may  be  very 
difficult  at  so  great  a  distance  of  time  to  procure  the  pro- 
per evidences,  either  of  his  title  to  the  estate,  or  of  the 
amount  of  the  profits  mude  by  his  guardian.  For  these 
reasons  he  HubmiHed,  wlietlier  it 'wu»uld  not  be  very  im- 
proper to  nppoinr  Jtfr.  M^JUIUM* 

E  contra — It  was  argued  by  Qef^  Bavir,  that  tlioiigh 

the  rule  n-sprrting  guarriianship  v^  focage,  was  as  laid 

down  by  Mr.  Taylor^  that  such  of  Uie  next  of  kin  tn  whom 

the  inheritstiice  could  not  descend,  should  be  the  guar* 

CS09)    ^^^^  '  ^^  ^^^  eoually  true  by  that  rule,  that  suchjieraoa 

■    as  was  qualified  to  be  the  guardian  must  be  next  of  kin. 

Co.  lAtt.  88,  ft.     It  IS  laid  dow^n  expressly,  that  nane  can 

be  guardian  in  socage,  but  the  next  of  blood.    This  part 

of  the  rule  will  at  all  events  go  the  exclusion  otMr.Milh 

-!— the  cour^  are  bfiund  by  tlie  rules  resfierting  a  guardian 

in  socage— they  can  appoint  no  other  person   than  one 

marked  out  by  ibf^m— -they  were  bound  by  these  rules  pre* 

vious  to  the  act  of  17*69.  and  that  makes  no  alteration  of 

,  the  former  laws  in  respect  of  peraona  qualified  for'  the 
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g««rdi«ti8hip ;  it  only  directs  in  n^neral,  that  the  coDftB  1*^3^  ^^^- 
when  rierwsftry,  shall  a|»point  a  f^ardian,  li^fivinfc  them  ^'^^'^^'^■^ 
lo  be  directed  in  their  choice  by  the  rules  <if  law  already 
e8tshlish«*d  :  and  as  to  the  objeirtion  raised  a|^ainst  Mr* 
MoJUlister^  that  he  claims  a  part  of  tlie  orphan's  estate^ 
Mrheri  'he  orphan  comes  to  the  ^ffe  of  fourteen  years*  ho 
nay  call  to  acconnt  for  the  profits,  as  well  as  he  could 
any  other  person,  and  may  then  chuse  a  new  guardian  if 
he  should  tliink  proper. 

Per  Cttri/im— GuHrcllanship  in  socage  was  a  consequence  ' 

of  Sdcaii^e  tenure,  .and  dependent  upon  the  existence  of  th^t 
tenure ;   where  there  is  no  such  tenure,  there  is  no  such 
guardiaoHhip,  «<trictly  Mpeakin^;   thoufich  it  may  be  lery 
proper  to  paj  some  attention  to  the  rule,  in. the  appoint*    ^ 
ment  of  guardians,  as  it  is  calrulated  to  prevent  the  or- 

>  phan  from  falllne;  into  hands,  where,  he  could  not  with 
safety  be  trusted.  In  like  inaoner,  as  v^here  the  ancestor 
died  Heised  of  an  inheritance  that  lay  not  in  tenure,  it  is 
held  as  a  rule,  that  the  next  of  kin  to  whom  the  inherit- 
ance cannfit  descend,  should  have  the  custody  of  him,  Co. 
lAtt  87  b.  As  all  our  lands  are  now  aliortinl,  the  rules 
cited  at.  the  bar  on  either  side,  are  not  strictly  obligato- 
ry on  the  court.  The  act  cif  i762,  concerning  the  man- 
agement of  orphans  and  their  estates,  N%as  passeil  at  a 
time  when  the  lands  of  this  country  were  held  by  socage 
tenure,  and  from  thence  ttiat  act  may  be  supposed  to  have 
been  framnl,  with  a  view  to  the  rules  relative  to  guard* 
ianship  in  socage.  That  supposition  uill  vanish,  if  it  be 
considered  in  how  many  material  points  the  guardian- 

.  ship  establiMhed  by  that  act  differs  fr*om  the  guardianship 
in  socage-^tiie  guardyinship  in  socage  needed  not  ttie  ap- 
pointment of  any  court;  the  person  entitled  to  be  guar- 
dian was  as  precisely  marked  out  by  law,  and  as  well  en- 
titled by  it,  as  the  heir  at  law  himself-^where  therr  were 
two  or  more  iu  equal  degree  of  kindred,  to  whom  the  in- 
heritance could  not  descend,  the  law  gave  a  nile  of  de-  (306) 
cisi'»ii  not  by  saying  they  should  apply  tQ  a  court  for  the 
appointment  of  the  one  or  the  other,  but  by  saying  that 
he  who  could  first  get  possession  of  the  heir  should  have 
the  guardianship  of  him.  When  the  ancestor  died  seised 
of  laitds#  part  of  which  drsrended  on  the  orphan's  death 
to  relations  on  the  father's  side,  and  part  to  relations  on 
the  m*>tlier's  side,  in  that  case  althougli  the  heir  must  fall 
into  the  possession  of  some  person,  liable  to  the  tempta- 
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Max  1796.  t{on  meant  to  be  av«Md«%(1  by  the  rule,  no  coart  was  calM 
^"^''^^''^*^  upon  ip  apimint  a  (f^uardian  not  liable  (o  Hiat  ubjcctio«f 
but  siicb  of  the  next  of  kin  hs  could  firHtg<'i  p<»H8e«t*iou  of 
liie  hciPt  should  have  the  cuBtod>  of  his  pei*»oD,  and  the 
kindred  on  erthersidi*  inigiit  enter  as  guardian  on  the  |KNi« 
fifHsiori  of  the  lands  Uiat  could  not  descend  to  them.    Co^ 
LUt,  BS  a  tcb.     TUifi  proves  that  the  guardian  in  socage 
deriv«*d  his  appointtnrnt  and  authority  from  the  law  im« 
meiliatelyy  without  the  intervention  of  a  court;   and  bfi 
might  enter  immediately  on  the  death  uf  the  ancestor  up- 
on the  lands  descended  to  tho  orpbiuu  and  also  might  im- 
mediately take  possession  of  the  ward  :   but  the  act  of 
,1762,  manifestly  intended  that  no  p^son  should   inter- 
fere with  eithert  but  in  consequence  of  the  appointment  of 
•     the  County  or  Sii|)erior  Court ;  and  that  no  person  should 
receive  the  appointment,  unless  he  gave  security  ^s  the 
act  requires— thJH  was  a  circumstance  tiot  required  in  the 
socage  guardianship.     If  the  act  had  intended  rhat  a  |ier- 
son  designated  b^  law,  should  be  entitled    to  tlie  guar* 
dianshipt  it  would  iMve  been  useless  to  have  veste«l  the 
power  of  appointiog  him  in    the  County   (»r   Superior 
Court:  their  appointment  of  a  person  ali*eady  apptunted 
by  law,  would  be  at  least  a  redutidant,  if  not  an  absurd  act. 
Tl^he  socage  .guardian  could  not  interfere  with  any    part 
of  the  ward's  property  bur  his  lands  held  by  socage  ten- 
ure, not  with  his  copyhold  lands  and  the  like — and    not 
with  any  part  of  bin  prrsoiial  estuu* ;  by   this  act  he  is 
intrusted  ,vvith  the  wh«ile  'State  of  his  ward  of  every  kind. 
In    England    it    was  usual  for  the  Oduiary   to  appoint 
aguaiclian  over  the  body  and  itersonalesiato  where  there 
Was  n«)  land  held  by  socage  tenure.     fFoocfsImt.  68.  X* 
Say.  13S4.     The  act  of  1762.  con^didnti's  theguarflian* 
ship  of'  the  body»  lands  and  personal  es'ate^   and   vests 
the  appoiniinent  of  a  proper  guardian  in  the   County   or 
'     Superior  Court.     When  peisonal  property  came  to  be 
con*nidcrablo  in  E  glHodt  ihe  inconvenience  of  the  guiir* 
dianship  in  socage  began  to  be  feh,  and  wns  attempted 
to  be  remedied  by  the  act  of  12  Car,  2.  c.  24,   allowing 
parents  to  appoint  guaiHlians  to  tiieir  <  hiidren  nil  t^»enty• 
one«      rhese  testamentary  guardians  did  not  lose*  their 
(307)    authority  by  the  ward\s  arrival  to  the  age  of  fourteen 
years,  nor  could  they  bedisplaceil  by  the  waHlNchusmg 
^anottier  guardian  at  that  age.     These  weie  souie  of  the 
inconveniences  experienced  under  the  former  law — or- 
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pbaiiB  of  the  tender  iige  orfourteent  of  rent  imeB  made  iro  ^y  ^^^' 
imident  choices  of  guardiann — these  testamentary  ^ard-  ^-^^"^^^^ 
ianst  bowever*  like  others,  were  liable  to  be  removed  by 
Chancery*  after  the  abolition  of  the  coart  of  wardH  in  the 
beginning  of  the  reign  of  CharUsilL  for  miAbehaviour  in 
their  trust ;  or  for  givinf;  room  to  suspect  they  were  atiout 
to  marry  their  wai'ds  in  disparagement.  The  act  of  1 763 
adopts  the  same  provisions  amungst  its  first  clauses; 
from  whence  there  is  reason  to  believe  the  Lei^islature 
were  actuated  by  (he  same  motives  as  the  framera 
of  the  act  of  Charle$~^the  act  of  1762  evidently  con- 
templateSf  that  the  guardianship  committed  by  the 
courts  should  be  of  the  same  <luration  as  that  made 
by  the  appointment  of  a  parent,  namely,  to  the  age  of  21  j 
for  the  llthf  12th  and  ISth  sections  give  directions  about 
preserving  the  estates  of  orphans,  and  leading  out  their 
Jands  till  they  arrive  to  the  age  ot  21.  This  act  there- 
fore cannot  have  a  regard  to  the  old  hiw  i*elating  to  guar* 
dianstiip,  but  meant  to  alter  it  entirely — it  gives  the  court 
power  to  appoint  till  the  wai*d  came  to  age,  such  person 
as  they  may  think  proper  to  be  his  guardian,  with  autho- 
rity to  remove  him  whenever  he  misbehaves  in  the  trust 
tbey  have  committed  to  him.  This  is  a  much  more  ef- 
fectual mode  of  procuring  proper  guHi*dians,  and  of  keep- 
ing them  steadily  to  their  duty,  than  if  the  court  were 
obliged  to  appoint  the  next  of  kin,  to  whom  the  inherit- 
ance could  not  descend,  who  in  numerous  instances  might 
be  very  unfit  persons  ;  as  the  court  have  a  discreti'mal 
power  of  chusing  the  must  proper  person,  they  should 
make  ttieir  ele.ction  of  that  person  who  can  best  attend  to 
tlie  affairs  of  the  orphan,  and  whom  they  have  reason  to 
believe  will  attend  to  them  with  the  greatest  advantage 
and  most  fidelity  to  the  orphan.  Mr.  McMister  is  sta- 
ted to  live  at  the  distance  of  four  or  five  hundred  miles,  in 
another  State — should  he  be  appointed  he  must  either  car- 
ry the  ward  with  him  to  hii»  place  of  residence,  where  rho 
court  cannot  from  time  to  time  be  informed  of  his  treat* 
ment,  or  he  must  leave  the  ward  in  the  possession  of  some 
agent,  instead  of  attending  to  the  charge  of  his  education 
himself:  add  to  this,  that  the  estate  of  the  ward  must  in 
like  manner  be  committed  to  the  management  of  an  agent,  (|08) 
or  be  greatly  neglected.  Mr,  MUU  resides  on  the  siiot, 
near  to  the  orphan's  estate,  and  in  the  county  where  it 
lies  ;  should  he  mismanage  either  with  respect  to  the  per* 
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M^t79i.Bim  or  Mtetfrof  the  ward,  intelligrnoe  nay  ImAediaiilj 
^^^'^^'^^  bf  r«nvey*»il  fo  ibe  court,  atid  bin  misbehaTioiir  correct- 
ed. Mr.  MiU$  hiifi  n**  pri»8|K*ct  of  pii^r  aacccediiiK  to  the 
%ard'a  eataitr,  wbr reaf»  Mr.  AkJUti$t$r  has ;  and  th«i'  tliia 
ia  not  a  conaideration  abHoluteljr  obligatory  in  Ihe  cour^ 
tba\  will  iw»>  entirely  disregard  It— thougb  tbey  may  ap- 
point  wbiiever  they  think  moat  proper,  even  the  next  of 
_  kin  in  the  immediatr  line  of  aucceaaion,  they  will  not  oat 
of  iiriidence  do  thi^  where  the  estate  ia  large,  and  any 
other  person  equally  as  well  qualifted  offers  or  can  be  pro* 
cureO  to  taike  tlM-  guMrdiaiiHhip  upon  hiiDaelf-^-tli^  Court 
of  Chancery  in  England  alvv  ays  governs  its  discretion  by 
this  consideraiion,  anooug  others,  though  the  contrary 
was  oiice  avowed  in  the.  case  of  an  application  by  Justice 
Dormer.  There  is  hIso  antftther  circumstance  in  the  pre- 
sent  case,  which  hath  been  mentioned  at  the  bar,  and  ia 
not  denied,  tliat  ought  to  have  great  weifcht— 4t  is  stated 
tliat  Mr.  MeMi»ter  claims  part  of  this  ver>  estate,  the 
wardship  of  \i  !•  \v\\  be  is  now  seeking.  It  is  said  in  a^oid* 
anc<  of  ihiH  ubj^Ttioo,  that  the  ui'phan  upon  his  arrival  at 
fuuf  teen  yearn,  nia;  rltuse  anothei  gUrtrdian,aodcHll  him 
to  account  for  the  ptofits  ;  but  it  we  appoint  Mr*  McJU- 
lUUr^  he  will  be  entitled  to  ihe  custody  «if  the  evidences 
of  th<*  Plaintiff's  title  to  this  estate~-aad  shi|ll  we  give 
the  cu«>tody  of  these  evidences  to  the  man  whose  interest 
it  is,  and  who  is  so  muCh  concerned  to  suppress  andcoa* 
oeal  them  i  Siirrly,  ttie  c<iurt  would  act  a  verjf  impm- 
dei't  piii't  ro  do  so.  Wherelore  let  Mr.  MUU  be  ap|ioint* 
ed — iuid  he  waa  appointed  accordingly,  and  gave  bond 
and  Hureiies  as  the  act  requires* 

NoTi-^-Thc  County  Courts  in  appointing  a  guardian,  seed  not  re- 
gtr*»  t  c  MCf  of  thr  infant,  ftlihi  ugh  lie  m.«y  be  abort  14  yeftt*  of 
agi .  If  jffific  V.  ^^MNQV,  ton/.  Rep  554.  &  C  ^  Buy.  33d  &  C  1 
Murph  38.  JRra^'tor^AofM  .  Brumaejf,  1  Mwph  777  Crmtr.  Wki- 
faker,  ibid.  231.     8f  e  iilso  Lon^  v   Rhyma,  3  Murph.  132. 

Niven  Clark  v,  Kenan  and  Hill. 

The  action  of  trover  may  be  supported  against  execttton  for  a  coo- 

▼enion  in  tbo  lifetime  of  their  testator. 

,  This    was   an  action  of  trover*   originally  broaght 

X  2l*'iknd^ir"''*^^  the  party  who  converted ;  but  he  4l>ing<  his  ex- 
pott  bad.  ecutors  wefe  m  .fic  p.ii  tie*<  under  the  act  of  1786,  e.  14, 
and  the  Plaintiff  proceeded  to  take  a  verdict  againai 
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liien.  The  B«*feni1ant<i  imived  to  arreBt  jirfj^vtt,  fof '•y  ^'^^ 
thar  they  an  exeruttirK,  were  iiot  liable  to  a  terovenr  nC'^'^^^^ 
damae^en  hy  the  Plain  nlF  for  a  conversion  in  the  lifetkna 
#r  their  testator,  aad  of  whif  h  he  alone  waA  guilty.  They 
lreii«'d  itp<»ft  the  dMe  of  iJam/jf  and  TroU  in  dnop.  STf  | 
and  tOHiatedy  Hiat  aa  this  point  of  the  common  Ihv\^  whidi 
bad  been  af^lonp^  doubted  of,  had  then  come  bef(»re  the 
eourty  and  had  upon  aricoment  and  matnt-e  consideration  (309) 
received  an  unanimoiift  deriaton,  it  ouj^t  now  to  rear,  uu- 
ksa  very  auhattftittal  reaaona  could  he  fj^t^en  ai^ainat  the 
propriety  of  that  dmaion.  It  in  of  great  iinporianre 
that  the  rule  of  law  ahonld  be  known,  titid  thai  itfihouM 
be  steady  afid  uniffirm  in  its  opet*ation-^Hnr«*rtaitity  of 
a  role  of  such  frequent  application,  ia  the  parent  of  japreat 
ooafitsion,  and  ia  of  very  great  detrimt*nt  tfi  tlie  parties  con*- 
cerned  in  the  apiilieation. 

B  oofUro— it  was  argued  by  Mr.  flby,  that  thotigfa  he 
ivaa  ready  at  all  times  to contiihute hi« ^lan* of  *ppUM9e 
I0  the  great  abilitiea  of  Lard  Mansjiddf  and  ^h**  r«*«f  of 
the  court  who  made  the  decision  in  thecanenf  iTimlyiind  ' 
TrotI ;  and  though  he  wa«  at  ail  times  ready  to  pay  a 
proper  deference  to  the  opinions  of  so  crreat  a^msn,  he 
yet  could  not  place  an  unbounded  cnttAdence  in  ttiem,  nor 
give  himself  up  to  be  governed  by  them;  nor  could  he 
be  brought  not  to  auapnit,  bnt  that  fhvs»*  opinions,  like 
all  other  human  productions,  did  somi^imps  r^artske  of 
haman  infirmity— and  m<ire  particularly  would  he  be  in* 
elitie<l  to  doubt  the  propi  iety  of  the  decision  in  th«>  case 
of  Bamly  and  TYotU  so  far  as  it  may  be  irtrempi(*d  to  be 
aptplied  herot  since  the  Judges  of  this  country  ha%e  so 
often  had  the  case  of  BanUy  and  Trott  under  considera* 
tioo  and  decided  against  it*  They  have  decided  in  msny 
iBStances,  that  the  action  oftro«er  is  maintainable  agsinst 
executors.  It  was  dt'cidf^  by  AsHH'and  W1LI.IAM89 
Jttdg«*s,  Edentoii,  April  Term,  179d«  in  the  case  uf  Ite- 
eraw  v.  Moare^s  executors.  Thi>  H»me  imint  whs  decided 
by  AsuR*  SpBAGKR  Hfid  WixualMs.  Judges*  at  Edentoii 
or  Newbern«  some  time  hefoi  i-  this :  and  the  sam*^  fioint 
was  deride«l  b>  ^  iLiiiAits*  Judge,  Morjr<«n,  Sept^^mber 
Term,  1791,  «%cJiSnnie*j  executors  v«  oiipAont^s  eaeco^ 
tors.  Many  other  d'  cisions  to  the  sam^'  f*iiert  hnve  tsken 
place  before  the  Mani«^  Judges  in  dilt«  lem  psrts  of  this 
country,  ai«d  if  it  be  uf  iniporttihcc  ihtit  th<*  rule  shoultl 
be  rtoady  and  unifbrmy  it  is  aurely  far  better  to  adhere 


"Mg^^^  to  tbMe  dermions,  whicb  hnve  taken  place  in  oar  ovn 
V'^'*^'^^  coontry^  and  have  been  acted  opon  ms  the  la(\i^  ef  Hw 
coantry,  fhan  now  ta  alter  the  rnle  eatablislied  by  theHy 
•nd  adiifit  a  contrary  one  out  of  mere  com nlaiMncf  *o  tin 
derisifitia  of  Lord  Man^fidd  and  the  rent  of  the  roort  of 
Kin([fa  Bench  in  Enj^land.    To  ahew  that  we  oojrbt  not 
to  deliver  ouraelve^  up  to  the  authority  of  this  drciBion, 
I  vrill^talce  the  liberty   to  mention  the  opinion  of  Lord 
Chancellor  Bardwuke — ^he  aays^^peakin}^  of  a  subject 
aimilar  to  that  now  befor«*  us«  S  Mk.  757m  trover  may  be 
^10)    broQf^ht  by  an  executor,  and  it  aeemR  arrange  and  coi* 
trary  to  juatice,  that  Iheae  actions  should  not  lie  a|^aiMt 
executors  ma  well  as  for  them,  he.     An  opinion  vrrj 
aimilar  to  thia  was  delivered  by  JL  Ch.  Cowper.    t  f« 
WU.  407.     Tlieae  authorities  may  aerve  to  shew,  (kit 
Tery  p^reat  men  have  entertained  opinions  dilTerent  froa 
tb(»He  delivered  by  the  court  in  the  cane  of  Bamlf  and  TnUf 
mnd  therefore  we  should  at  least  take  the  liberty  of  soi' 
pending  a  perfect  acquiescence  in  Its  propriety  till  m 
lia%e  collected  such  lights  as  will  enable  oa  to  dectdi 
upon  thia  subject  for  ourselves.     No  inconvenience  cm 
result  from  saying  this  action  will  lie  against  execotorittat 
ca<«es  may  be  conceived  where  the  contrary  position  will 
defeat  injured  persons  of  justice.     Such  a  case  is  stated 
in  the  arguments  in  the  esse  of  HanUy  and  Trof^  and  n 
never  answered  ;  and  Lord  Manofidd  says*  suppose  the 
testator  had  consumed  them  and  eaten  the  sheep,  is  Iha 
executor  to  get  off  altogether  I    Another  of  the  Jad|C«i 
aaysy  where  goods  come  to  the  hands  of  an  executor  11 
specie^  trover  will  lie ;  where  in  value,   an  actiop  for 
money  had  and  received — but  I  would  ask  what  remedy 
Jla^t  he  where  the  property  has  neither  come  in  specie  or 
▼alue  to  the  executor,  as  where  the  testator  kilted  the 
ahoep  of  the  Plaintiff  and  eat  them — no  value  there  caoe 
into  the  handa  of  the  executors — if  trover  will  not  Neii 
that  case  assumpsit  will  not,  as  it  can  only  be  implied  ie 
oases  ex  eoniradUf  or  quari  ex  coniraetu*    A  contract 
can  never  be  implied  from  a  direct  treinpass,  you  can  only 
imply  a  contract  where  the  party  hath  received  valaeft^ 
your  property— as  where  he  drives  your  lamb  to  market 
and  sells  itt  you  may  in  sucfi  case  elect  to  consider  l(i> 
as  d«Mng  so  by  your  permission,  but  there  is  no  instance 
of  converting  the  killing  of  your  animal  vi  etarhis^  into* 
Ofiittiart  to  pay  so  muchfor  him-— und  s«>  long  as  the  an- 
cient bonndarica  of  actions  aball  be  preaer ved,  ao  feng  ^ 
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the  trespans  vt  t\  armucnfinot  be  converted  into  an  action  v*y  ^^^^ 
on  >Hf  r^ne.  upon  Hssumiisif,  «o  long  will  ir  be  impossible  "^'^^'"^ 
lor  fie  PlnintifTto  %^\  any  redrens  in  a  Court  of  Lau  for 
aiicb  injury  a^  I  have  jast  nuenf  ioned,  unle^R  the  action  of 
trover  may  he  supporff'd  against  execntors. 

Ovria  adTtsari — And  after  three  or  fonr  days  conside- 
ration, they  delivfred  their  opinions  that  this  action  was 
maintainable  against  the  executors,  for  a  conversion  by 
their  testator  in  bis  lifetime.  The  case  of  HanUy  and 
Troit  they  Hftid  was  entitled  to  much  respect,  liaving 
been  determined  upon  deliberation  by  men  of  the  greatest 
talents  ;  yH  it  seemed  upiin  consideration  to  leave  some 
Injories  with<nit  redress  at  the  common  law,  and  particn-  (5ir) 
larly  the  canse  stated  by  the  counsel,  it  is  better  to  adhere 
to  the  decisions  that  have  formerly  taken  place  here,  since 
they  have  been  made,  and  are  found  to  be  productive  of  no 
inconvenience,  than  by  deciding  differently  from  the  other 
Judges  to  make  the  rule  of  law  uncertain — ^should  these  . 
derisions  be  found  in  any  fiitpre  time  to  produce  disor- 
der, they  may  be  altered  by  the  Legislature,  or  by  a 
solemn  judicial  determination  to  the  contrary.  So  thero 
was  judgment  for  the  Plaintiff* 

Kon — Vide  MeKinnu?9  Eafrs.  ▼.  OUphanVB  Ex*r$.  and  the  refisr. 
ences  in  the  not« ,  anU  4» 

Den  on  the  demise  of  Andrews  v.  Mulford. 

Inhere  two  patents  or  grants  bear  date  on  the  same  day,  the  number 
of  the  patents  or  |!frants  must  determine  their  priority.  Nu  pcssei^ 
sion  except  an  aetual  one,  by  the  claimiint  himself,  or  his  tenant, 
coaimeficed  bona  ^ife,  under  a  patent  or  irrant,  adverse  and  contin- 
tied  for  seven  years,  will  gpvc  title  ander  the  act  of  Iimitstion8.-<* 
When  the  act  of  hmitations  once  begins  to  run,  none  of  the  impe- 
diments mentioned  in  the  act,  will  stop  its  course. 

Ejectment.  Andrews  hsd  lately  purchased  a  trsct  of 
land  of  the  heirs  uf  Mr.  WadUr^  the  patentee.  Mn^ford 
derived  his  title  under  Spikes^  the  patentee  of  an  adjoin- 
ing tract.  He  proved  the  he^iatiing  of  Spikes  tract,  and 
tvery  line  and  corner  mentioned  in  the  patent,  and  loca- 
ted that  tract  beyond  doubt.  Andrews  proved  that  a  line 
called  Waddles  line,  was  seen  when  recently  made,  ma* 
ny  years  ago.  by  one  of  the  witnesses  on  the  other  side  ; 
which  line  included  a  part  of  the  lattd  comprised  in  Spikes 
patent;  and  this  tiitr  had  been  Hcknowledged  in  conver-. 
tfation  since,  by  Spikes,    it  was  also  proven,  that  Wa^ 
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lf^U96..^  iirfbrmfd  Spikei  many  vfurn  ai;n,  thiit  that  vm  Im 
line.  B<»tb  8pike$*  mid  HaddU?9  t*tttpiit9  were  dated  on 
the  stfine  Any^^R'addli^s  ^vh  timbered  with  (Ne  number 
4«  and  Spikes*  with  J  he  itiiiDber  73  ;  btil  flj^nleff'  ^orvey 
was  made  several  monthN  before  WaiH^s*  8pike$  »s«d 
ibis  disputed  part  of  the  land*  with  the  other  part  inelu* 
ded  withiti  the  lines  of  his  patent,  very  soon  after  it  was 
isHUcd,  by  keeping  his  cattle  npon  it;  and  continoed  to  use  it 
as  a  rani;^  until  the  year  1770*  when  he  took  artusi  pos- 
session in  person*  About  the  beginning  of  the  late  war, 
•Mr.  Wuddle  moved  to- Europe,  carryinic  with  him  his  t^e 
sons,  infants  of  very  tender  years,  ^h»  returned  and 
came  of  age  within  three  years  pr*eviou««  to  the  brtntriftjf 
of  this  suit,  whii'fa  was  commenced  stimetime  in  th<*  year 
1794.  Spikes  fHirchased  his  location  of  tiii«*  land  from  a 
man  %vlio  had  builf  an  liut,  and  lived  fipon  it  several 
years,  intending  to  enter  it  in  the  iand-fiffire  prior  to  the 
.    time  of  Spikes*  entry. 

Coonnel  for  Jtndrews.  The  whole  of  the  present  con- 
troversy may  be  reduced  to  this — whether  *V|filres'or  Wai^ 
il^s  is  tlie  preferable  title.  The  e\  idence  proven  that  the 
land  in  dispute  is  included  within  the  description  of  both 
patents— according  to  the  common  phrase,  one  |iatent  laps 
o\er  up<in  the  other — the  line  as  laid  down  in  the  plat  be- 
fy\i\  '^''^  ^''^  court,  very  probably  may  not  be  a  true  repre<^n* 
^  ^  tation  of  the  line  actually  run  ;  but  it  Is  inronte^tiblei 
that  there  was  a  line  run  and  marked  as  a  boundary  of 
Waddles  patent,  of  thr  same  course  with  the  linr  (hera 
deHcribed.  It  is  equally  incontestible,  that  this  line  In- 
tersected the  bouAdnries  of  the  otherp^tent.  It  w^s  seen 
withitf  these  btHindartes  by  one  of  the  witnesses,  wtio  car- 
ried the  r  hain  in  survey ing of  iS^nlees'  tract  It  wan  men- 
tioned to  Spikes  by  Waddle  afterwards*  and  described  to 
be  within  ihest*  botindarieM  I  and  Spikes  gave  as  a  rea- 
son why  he  viould  not  place  his  house  near  his  bomidary 
line  towards  Waddle* s  tract,  that  Waddle*s  line  would 
take  it  in,  it  running  Mome  distance  within  the  lines  rf 
his.  Spikes*  patent.  ^  The  beginning  part  of  Waddle's  Una 
that  intersects  the  l|inds  contained  in  Spikes^  patf  nt,  |$ 
a  Corner  pine  called  for  in  the  patent — but  it  is  said,  and 
pi  rltaps  proven  to  be  a  corner  of  another  tract— that  is 
no  pro«>f  or  ir<i  not  being  also  a  corn«'r  of  Waddlt*s  tract* 
It  pnibHbly  i.H  HO  from  this  circumstance,  that  the  other 
lino  terminating  at  this  corner*  is  a  marked  line  of  the 


saAM  a^ntm  with  that  of  fVadiU's.  Tbi»  line  it  said  to  May  1796* 
be  niiiiinuefl  much  further  than  the  length  of  IFadJte's •^"^^^•^^ 
line  will  rf ach.  It  is  UAelp*<8  however  tn  labor  rbis  |minff 
for  if  it  be  true  that  the  line  of  Waddl^B  •  paten t^-flencri* 
bed  as  rufinin^  Troin  tht*  pine  to  the  <9waiiip,  be  the  line 
seen  b>  tite  witness  and  ar.knowle<lged  h>  Sptkes^  u  inter* 
aerts  Spiked  botnidarteH,  and  ch^h  off  tVom  his  tract  al« 
most  all  (he  Und  we  have  sued  fur  ;  and  that  it  is  the 
line  of  WaidU^z  patent^  Is  sufficiently  established  by  the 
evidence. 

Th(*  next  tiling  prfiper  to  be  considered  of,  is,  the  date 
of  these  two  patents,  and  socb  other  circumstances  ae 
may  «erve  to  gi%e  the  one  of  them  a  preference  to  the 
other.  The  point  of  pr(*fet«ence  must  be  setth  d  before  it 
can  be  derided,  which  of  the  two  liti^Hnts  is  entitW  to 
thf  land  in  dispute.  These  patents  are  lioth  dated  on  the 
same  day— «)urs  was  first  numbered,  though  theirs  was 
first  surveyed.  Heretofore  priority  of  date  in  patents  hath 
always  been  held  in  our  courts  to  give  preference  of  title. 
He  uho  made  the  latter  entr>  »iiid  latter  payment  of 
money,  may  have  procured  the  first  survey.  A  man  en- 
titled to  pr<*ference  in  every  view  of  justice,  and  who  has 
paid  his  money,  and  made  his  entry,  and  hath  been  for  s 
8ome  time  iierhaps  nettled  upcm  the  land^  and  improved 
it,  may  have  his  survt-y  postponed  tosuii  the  convenience 
of  the  surveyor,  and  the  survey  be  first  made  upon  the 
olliei*^s  claim,  inferior  in  every  respect.  The  •survey  or 
any  other  pi*oceeding  prior  to  the  grant,  is  no  |mrt  of  the  (313) 
g^rantee's  title-^-tnese  are  only  prepHrat<»ry  steps  towards 
obtaining  that  which  will  gi\e  a  title— i-the  grant  is  the 
only  evidence  of  title  that  the  law  recognizes-*-should 
the  first  survey  be  made  the  criterion  of  preference,  it 
^ould  beget  (he  utmost  confusion— -many  old  grants  have 
no  plats  annexed  to  them,  and  none  were  ever  annexed  ^ 
— ^t|i«*re  is  no  record  pi^eserved  of  the  time  when  the  su)*- 
veys  wt*re  made— what  decision  shall  be  given  in  cases  ' 

thus  circumstanced  I  Or  what  merit  is  thrre  in  a  claim- 
ant getting  his  land  first  surveyed,  more  than  there  is  in 
getting  his  grant,  the  complete  evidenceof  title,  first  per- 
ferled  ?  There  might  indet*d  be  some  justice  in  9H>ing9 
that  lie  who  first  made  his  (entry  and  paid  his  money^ 
should  be  entitled  to  preference;  but  in  this  there  would 
be  v«Ty  great  uncertainty*  The  first  entry  and  payment 
of  cnoniy,  might  he  aimed  dii*ecily  against  the  cluiin  of 
a  ntan  who  hiul  settled  and  improved^  and  who  under  the 
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May  179a  existing  laws  was  entitled  to  ^a  grant  preferablj  to  any 
^'^"^'^'^^  othi'i'.    Add  to  this,  that  there  never  has  been  pi*eserved 
any  record  of  thene  entries.     Without  investigating;  the 
reasons  of  the  rule  orginally,  it  will  be  sufficient  to  sayt 
that  the  priority  of  date  in  the  grant,  is  the  true  criterion 
of  judging  whirhof  two  patentees  has  the  best  title»  with- 
out regard  to  the  time  of  any  other  transaction.     This 
rule  has  been  so  long  and  so  firmly  established,  that  it  is 
known  to  every  one  to  be  the  rule  which  hath  always 
prevailed  in  our  courts.     If  then  the  grant  first  issued 
be  entitled  to  prefeVence,  when  there  are  two  grants  for 
tiie  same  land  both  dated  on  the  same  day»  we  must  ne- 
cessarily lay  hold  of  some  circumstance,  the  strongest 
that  presents  itself  to  turn  the  s'^ale.     Our  grant  is  num- 
bered with  the  number  4$  theirs  with  the  number  Tdf 
from  whence  the  presumption  is,  that  they  were  issued 
and  regintered  by  the  Secretary  in  the  same  order  in 
which  Ihey  are  numberedi  and  consequently  that  our 
grant  was  first  perfected.     The  numbering  them  at  all 
can  be  intended  for  no  other  purpose  than  that  of  shewing 
which  waK  first  issued. 

It  will  be  argued*  that  we'were  never  in  actual  ponses- 
aioii  of  the  land  in  question,  nor  of  any  part  of  the  tract 
of  which  the  laud  in  question  is  a  part— this  roust  be  ad- 
mitted.    It  will  also  be  insisted,  that  the  posseasion  of 
the  person  who  made  an  ax-entry,  as  it  is  called,  added 
to  the  possessiim  which  Spikes  had  by  his  rattle,  previous 
to  the  time  when  he  took  actual  possesaion  in  person,  is 
sufiicient  under  the  act  of  limitations  to  perfect  their  tills 
and  destroy  ours.    As  to  the  possession  of  the  ax-entfrer, 
(^I^)    that  was  without  any  deed  or  colour  of  title.     It  was  a 
possession  of  vacant  land,  and  all  the  right  It  could  con- 
fer was  a  right  of  preemption  perhaps.     It   receives  no 
strength  fmni  the  act  of  limitations,  ^hich  was  never  de- 
signed to  opei*ate  upon  a  possession  of  \acant  lands;  and 
such  right  of  preemption  was  subject  to  be    lost,  if  not 
exerted  within  a  reasonahle  time,  deBned  by  ttie  existing 
law.    No  length  of  possession  could  ever  give  a  title  to 
vacant  lands,  either  before  or  since  the  Revf»lution  s  be- 
cause the  maxim  with  rest)ect  to  ttie  lands  of  thf  King 
wa«,  nullum  tempus  Bccurrit;  and  therefore  so  far  as  re- 
gards the  act  of  liniiiutions,  the  possessnin  of  the  ax-en- 
J/^rev,  is  to  be  laid  out  of  tiie  consideration  of  thin  case,  as 
htm^  of  itu  avail  whatsoever.     As  to  the  ponsesaion  which 
Spikes  had  by  his  cattle,  that  commeucod  iu  the  ktUr 
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part  of  the  year  1765,  or  the  beginning  of  1764,  there  ***y  ^^^• 
wci'O  noi  full  seven  years  even  of  Hiat  possession,'  prcvi-  ^■^"^''^^ 
OQS  to  Mr.  ^VaddJU?9  departure  to  Europe ;  and  hesidea 
during  that  timet  Waddle  passed  through  the  land,  and 
informed  Spikes  of  hH  claim,  so  that  it  was  not  a  quiet 
and  peace4ble»  but  a  disputed  possession^     But*  whar  is  a 
more  complete  answer,  is,  tliat  the  keeping  of  cattle  up- 
on  lands,  is  not  such  a  possession  as  the  act  meant  to  ri-    . 
pen  into  title.     Co.  Litt.  48  6.    2  Rep.  31  6.     Such  pos- 
session cannot  be  computed  under  the  act  of  limitations^ 
and  if  neither  the  possession  of  rhe  ax-enterer,  nor  of  the 
aattle,  will  serve  them,  neither  will  any  such  possession 
as  they  have  proven  subsequent  to  these,  avail  them.— - 
Spikes,  and  those  claiming  under  him,  liad  actual  piKses- 
sion  oni>  tliree  years,  before  the  disc<mtinuaiire  ot'tMir  Su* 
perior  Courts  in  tt^e  year  1773;  -  and  soon  after  that  pe- 
riody  Mr.  Waddle  went  to  Europe  and  died  there.     His 
sons  did  not  return  until  several  years  aftei*  the  war,  nor 
came  of  age  till  Just  before  tlie  c<mimenrenieiit  of  this  ac- 
tion.    The  act  of  limitaftotis  expressly  pruvides,  that  time 
shall  not  be  computed  under  that  act,  in  favour  4if  a  man 
in  possession,  and  against  him  tha^t  is  out  o!  it  and  be- 
yotid  seas,  till  after  eight  years ;  nor  against   an  infant 
till  after  three  years  from  his  arrival  to  tlie  age  of  tw<'ntj(; 
one  years.    Besides  tiiat,.tiio  time  elapsed  between  Mircli 
1773,  and  the  first  day  of  June  1784,  is  struck  out  «f  the 
computaticin  of  time  under  the  act  of  limitations.     Then 
all  the  time  that  can  be  computed  in  the  present  case,  is^ 
the  time  elapsed  between  the  actual  pos-session,   and   the 
time  of  Waddle*8  going  to  Englanl — a  space  of  about 
three  years  only.     Possession  therefore,  in  any  way  in 
whi<'h  thi-y  have  pro^d  it,  will  avail  them  nothing ;  and    /q^cn 
this  case  must  be  decided,  as  it   would  have  been  before    ^      r 
any  possession  commenced^  immediattly  afrer  the  issuing 
of  the  two  grants.     Our  patent,  for  the  rea^o us  before 
givetif  IS  entitled  topreference  and  die  Plainiiff  to  recover* 
JS  contra — It  was  argued  by  General  Davie  for  the  De- 
feudants-^No   doubt  can   be   entertained   but'  that   the 
land  described  in  our  patent*  is  the  same  land   we  now 
claiai.  The  beginning  and  each  line  is  proven  by  the  chain 
carriers  present  at  the  original  survey,  and  also  at  the 
sarvey  lately  maile  by  order  ot  this  court;  but  it  is  ex- 
Creiuely  doubtful  wliei*e  the  Plaintiff's  land  really  lies—.' 
they  have  proven  no  beginning,  nor  any  line  which  they 
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.]i»7i796.ggy  {g  fiie  ||Qaiii]g,.y  of  their  land.-  They  have  indeed 
'•^*^'^^^  pi  oi  f  II  the  existence  of  a  pine,  marked  as  a  corner  trec> 
but  thf  roui'MP  of  tiie  line  from  thvnce  to  the  swamp* 
though  It  will   iniernert  our  land,  includes  much  more 
land  than  the  line  they  have  attemptccl  to  prove.     The 
liut^  wliirh  (he  witneHH  speaks  of,  was  a  plain  marked 
line.     The  line  laid  down  in  the  plat  is  not  a  marked 
line.     There  is  tiot  a  sin^t^le  marked  free  in  it  or  near  it. 
It  IK  \ery  probable  that  Ibis  pine  is  not  a  corner  of  IF/id- 
d/e'tf  land.     The  evidem^e  says  it  was  a  corner  of  an  ad* 
joining  tract.     If  the  coin*Ae  leading  to  that  piue  be   re* 
versed,  it  will  indeed  be  the  course  metitjoned  in  JFaddl^s 
patent,  but  the  evidence  says  it  is  the  line  of  an  adj^iining 
tract.     The  surveyor  says  it  was  marked  when  tliis  ad- 
joining tract  WHS  sur\e}'ei:.  Still  it  may  have  been  fFad- 
dle*s  line,  but  ii  dors  not  terminate  at  any   such   corner 
as  <  ailed  for  in  Waddles  patent ;  and  is  continued  much 
be\Hnd  the  distance*  mentioned   in  TFaddle^s  patent,  as 
being  the  distance  of  the  line  of  that  course  in  the  patent. 
Tltese  ciicurnstances  render  it  \^ry  improbable^  that  tho 
lines  described  in  the  plat,  and  now  claimed  by  .^ndretr^^ 
are  n  all}^  the  boundaries  of  Waddle^s  land.     It  is  proba- 
ble eNoujj:h,  that  fVaddle's  land  is  somewhere  near  to,  or 
adjoining  this  land  of  Slpikcs  ;  but  it  is  incumbent   upoa 
them  to  show  a  better  title  than  ours  to  the  land   in  dis- 
pute.    We  have  clear  evidence  that«this  land  is  included 
within  the  boundaries  expressed  in  our  grant,  and  unless 
they  can  as  clearly  prove  that  it  is  included  within  theira 
also^  we  shall  bt-  entitled  to  retain  possession — our  evi- 
de'ice  of  title  being  not  only  equal  but  superior  to  theirs* 
In  short,  the>  must  prove  the  location  of  their  land,  and 
that  it  runs  over  ours,  or  they  can  Clever  be  entitled  to 
recover.     The  being  able  to  raise  a  conjecture,  that  their 
rdl6)    boutidaries  do  interi^ect  ours,  can  never  be  deemed  evi« 
dence  sniBrient  to  prevail  against  4he  positive  proof  of 
our  title.     But  let  it  be  granted  that  their  boundaries  do 
reallv  intersect  ours,  it  will  not  then  follow  that  tney  are 
entitled  to  recoier.     Our  grant  is  dated  on  the  same  da/ 
with  theirs.    Even  admit  the  rule  to  be  in  generalf'  that 
tlie   first   gr^nt  gives  the  best   title^  that  rule  is  easily 
a]>plied  whe'e  the  grants  are  of  dilTerent  dates,  but  it 
cannot  be  app  -ed  in  the  case  now  before  us;     It   is  im- 
porisihle  r«.  .  j  vrii) en  of  them  was  firf>t  issued.     An\  rule 
i^hkh  preteuds.to  ascertain  this,  will  b&  merely  fancifal* 


UAt*WOOD^0   REPOKTS.'  S64 

,We  dioolil  depart  /mm  tlie^ni^ral  rule  when  it  no  longer  ^*7  ^'^^ 
enables  uh  to  rfectite  with  cprtatntiyaiid  we  should ^adofyr  ^•^^"^^^^^^ 
some  other  that  is  most  likely  to  attain  justice.     I  kn^w 
or  none  hitherto  estabflished  for  a  decision  of  a  case  like 
the  presents  but  none  H<*emH  so   WMy  to  eff<*ctuate  the     ^ 
purposes  of  justice,  as  to  say  wher*  the  pi*iority  of  the 
-grant  cannot  be  ascertained*  that  the*  is^rant^'c  shall  be  en- 
titled to  preferencet  who  first  purchased  aati  paid  fnr  the 
land  ;  and  that  this  ahull  be  ascertained  wli(H'e  the  entry 
is  not  to  be  had,  and  fhe  priority  of  payment  cannot  be 
actually  proven,  by  thepriority  of  survej*.  The  first  sur- 
vey itself  forms  somo  reason  of  prefer^^nce  independent  of 
any  other  consideration  in  favor  of  the  claimant  under  it 
**he  first  makes  the  appropriation  »f  that  particular  spot 
to  himself — he  makes  that  appropriation  notoiious,  by 
going  upon  the  land  and  Hiirveyin^;  it,  and  separaring  it 
from  the  circumjacent   lands  by  visible  boundaries.—- 
These  acto  make  known  to  the  rest  of  mankind   that  he 
hath  taken  that  spot  for  himsflf.     It  is  unjust  for  any 
other  to  invade  that  right  afterwards,  and  depri\p  him  of 
it  either  by  force  or  contri\ance.     These  cnnsiderations 
have  considerable  weight  in  a  case  cireumstanced  as  the 
present  is.     Where  the  ordinary  rule  of  di  ci^ion  is  found 
to  be  incompetent*  the  rule  proposed,  nf  giving  pnfer- 
ence  to  the  grant  first  numb«  red,  is  too   vaj^ue.     It  is 
impossible  to  say  whether  the  j2;rant  first  issued  was  that 
which  was  first  numbered  or  registered,  or  whether  the 
numbering  takes  place  upon  ttie  execution  of  tlie  grant»- 
or  alter  the  execution  when  the  Secretary  regi?iters  it  in 
his  office.     If  for  these  reasons,  or  any  (»ther,  our  grant* 
is  to  be  preferred,  the  PJaintiSk  ha^e  no  tith* — but  if  this 
point  be  against  us,  our  possession  has  made  us  a  title  ; 
the  ax-en terer  was  in  pos«ession  five  or  six  years,  then 
Spikes  purchased  the  location  from  hirb,  and  put  rn  his 
cattle^  and  continued   that  possession    till  he   b«'gan  to 
clear  and  cultivate  lh^  land.     This  possession  was  pre- 
vious to  what  they  call  the  actual  possession  of  Spikes,    ($i'^^ 
upwards  of  seven  years,  from   1757  or  1756  to   1770,     ^       ^ 
nearly  fourteen  years  ;  atd   by   the  act   of  limitatiims, 
seven  years  possession  will  give  title  to  the  possessor. 

Fer  curiam — Haywood  only  present — Will  it  not  be 
proper  to  consider,  whether  if  the  act  of  limitaMf»ns  be- 
gan to  run  from  the  time  actual  poiisessioh  wa<<  taken, 
(which  is  stated  to  have  been  in  the  lifetime  oi  Mr.  Wad- 
dUf  the  patentee,  and  about  three  years  before  be  went 
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^^^^'  to  Europe)  itii  operation  can  be  suspended  by  bis  going 
*''^^*^^^  beyond  Hea*  or  by  hU  death,  leaving  ipfant  heirs. 

Counsel  for  the  PhinUff-^ General  Davie  and  niys("lf 
have  formerly  considered  of  that  question.  *  It  is  a  rule 
adopted  only  in  the  csHe  of  fines  in  England — it  does  not 
apply  *(»  the  art  of  limitations. 

Per  curiam — ^Tlie  court  thinks  it  is  equally  applicable 
in  CHses  subj*  ft  to  the  act  of  limitations.  There  are  ma- 
ny authoi^ities  to  that  efTerty  and  the  reason  of  tlie  vhin^ 
strongly  supports  that  position.  Th<*  court  will  inform 
the  jury  that  is  the  law — if  they  should  find  accordingly, 
and  you  shnll  be  of  opinion,  upon  further  considet ati«>n, 
that  the  law  i^  nof  sn,  a  new  trial  may  be  moved  for^  and 
the  court  will  hear  this  point  more  deliberately  argued. 
The  counsel  on  both  sides  assented  to  this  proposition. 

Per  curiam — ^The  first  point  in  order  to  be  considered^ 
iSy  \^hether  the  land  in  dispute  be  included  within  the 
boundaries  of  Waddles  patent.  If  it  be,  then  other  points 
^ill  ar  ise  to  be  ( onsidered  ;  if  it  be  not,  then  the  dispute 
18  at  an  end.  There  is  full  proof  that  the  land  claimedy 
is  within  the  boundaries  of  the  patent  under  which  the 
Defendant  claims.  This  is  not  doubted  by  any  one — ^it 
is  not  disputed  by  the  PiainfiflT.  For  them  to  recover,  it  is 
necessary  to  shttw  a  tirle  superior  to  that  of  the  Defendaint 
—their  patent  is  for  land  lying  on  the  same  stream,  very 
probably  for  a  part  of  the  land  in  dispute — one  t»f  the 
chain  carriers  in  making  8pike8*s  survey  some  week»  af- 
ter, saw  and  shewid  to  SpUces  a  line  then  recently  ma  rlc^ 
ed»  running  through  the  land  contained  in  Spikes*  patent ; 
and  as  he  describe^  it,  must  have  run  somewhere  betvxeen 
the  boundary  of  6pikes*s  patent  atid  the  line  now  descri- 
bed in  the  plat*  ntid  cliiimed  to  by  the  PlaintifTs-that  line 
has  he<*n  since  spoken  of,  and  admitted  in  conversation  by 
the  Defendant.  When  Spikes  sold,  h«'  refused  to  war* 
rant  the  land  in  dispute,  be<-ause  of  Waddle's  <  laim. 

The  court  then  enumerated  the  other  circumstance  gi- 
ven in  evidence  relative  to  the  corner  pine,  and  the  other 
Ql^O  line  sp(»ken  of  at  the  bar— and  concluded  this  point  by  say- 
ing* it  is  not  the  province  of  the  court  to  draw  any  con- 
clusions with  rtspert  to  this  line,  whether  it  ezisted,  or 
where  it  is.  Such  conclusions  can  only  he  drawn  by  the 
jury.  Thf  Court  oi:!v  recapitulates  the  evidence  in  the 
presence  i»f  the  couuvsel,  to  assist  the  memory  of  tliejtiry^ 
not  for  the  purpose  of  directing  them  to  lay  stress  upqn 
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ihis  or' that  part  of  »he  testimony .     ShouW  the  court  fli».  **»y  ^''^^ 
li\rr'ari  opinir»n  with  tc-ih^r  ro  the  f»\ iclenre,  the  jury ''^"^^^ 
are  only  boiiiiiid  by  \\  shouhl  that  opifiiini  coiuciile  with 
their  owOf  drawn  from  thr  p.videnre  they  have  hfard— 
sboiilil  the  jury  hovv<»vpr,  in  the  preHt-nt  Ca**p  helie\i'.  >hat  - 
ff^addle^s  patent  ro^rerrd  the  lands  in  «li«^piite,  tlien  (he 
next  rirruinstauce  tn  be  cunsi^en'd  «s,  \\hirh  i^f  ^hfsefwo 
p'-itents  i*«  cntif|«'d.|o  pr<'n*icnce — M»»*v  are  both  dated  on  . 
the  ssime.day,  Haddle's  is  nnrnhered  with  thr  Tiiimh(*r  4, 
|tnd  Spikes's  with  the  n  tun  her  7^  ;    but  iSpi/res'  Hni\ey 
was  made  Keveral  months  before   lVatld\t'$.      The   rule 
tliat  hath  hitherto  prcv;nled  is,  thnt  tlie  patent  or  icnnt 
of  the  first  date  shall  he  preferred.     There  ih  ihi  other 
evidence  of  title  bv  :kppr(;priHticMi  of  landn,  but  that  of  the 
grant.     He  who  fir»t  obiains  his  ,^rant  without  fraud,  ob- 
tains title  I    and  from  that  moment  may  exclude  all  others  < 
from  the  p(»ssession«     We  c;\nnot  he  influenced  io  deter.                    « 
mining  h  point  of  preference,  by  the  first  survey  or  the 
first  entr>,  or  the  first  payment  of  money  for  the  land— - 
aii>  of  these  cirrumstanceH,  oral!  of  ihem  toji^ether*  make 
fio  title — if  the  grant  does  not  follow^  they  sif>t)if}  no- 
thing— and  when  it  does  follow,  they  cease  from  X\\^  'OO-  .     . 
ment  of  its  execution  to  be  of  any  consideration — Miat 
and  that  only,  creates  the  title  ;  and  that  only  is  to  he 
consulted  where  the  question  of  title  arises  between  dif- 
ferent claimants.     Supposing  this  rule  not  to  have  been 
founded  upfin  propriety  at  first,  it  \iould  be  attended  with 
terrible  consequences  to  alter  or  impair  the  force  of  it  at 
this  day — niles  of  proper'>  where  they  have  once  become 
fixed  and  known,  and  to  be  ji^encrally  acted  under,  should 
never  be  broken  in  upmi,  (mt  for  reasons  of  the.  most  ur- 
gent neces**ity,  and  then  only  by  the  Legislature.     In 
tiurh  instances,  it  is  of  much  more  consequence  that  tlie  , 
rule  should  be  certain  and  notorious,  than  thnt  it  should 
be  conformable  to  strict  notions  of  justice.     Should  we 
decide  by  preferring  the  grantee  who  had  his  land  first 
fiurveved,  it  might  perhaps  sersc  the  purposes  of  a  deci- 
sion well  enough  in  the  presetit  instance  ;  yet  maoy  ca- 
ses might  occur,  >%here  the  fact  of  tjie  first  survey  rjKolfl    ^     ^v 
not  be  ascertained  :    as  in  the  case  of  old  grants  i^^S'.ied    v**^/      ' 
before  the  practice  of  anncxio.;;  plats  began,  and  in  cases 
of  new  grantsy  where  the  plat  aonexed  to  either  of  them 
%vas  severed  from  the  grant  and  lost.     In  all  such  io!$t:in* 
ce«,  it  \*ould  be  necessvir^  to  ad'»pl  another  rule    f 'leci- 
aion.    It  18  better  to  follow  one  that  will  answer  for  the 
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May  1^96.  ii^jgjon  of  ||)|  cases  wliirli  may  arise — by  adhering  to  Ibe 
^^*'*'''^*'  old  ruli"  of  preferring  the  grant  first  perferted  ;  a«id  when 
the}  are  dnted  on  the  Hiime  daVf  of  preferring  that  crrantt 
which  from  some  nrcumstances  appai^ent  on  the  face  of  the 
deedy  may  api^ear  the  he^t  entirled  to  it  In  the  pre^wot 
case^  it  appears  in  the  face  of  IVaddle*s  patent,  that  it 
was  nnmhered  with  the  number  4,  whereas  Spikes*  wa» 
numbered  with  the  number  73  :  from  u hence  rhe  ntrong 
pretiumption  is,  that  Tfaddle'^s  grant  was  first  completed, 
and  that  it  was  numbered  in  the  same  order  with  respect 
to  the  other  deed*  in  which  they  wt re  severally  complet- 
ed $  and  if  any  other  circumstance  of  equal  weight, 
^  should  appear  ill  the  face  of  the  grant,  it  should  ha\e  equal 
influence  in  deciding  the  pivfe pence.  If  JFaddle^s  grant 
be  entitled  to  preference,  then  it  will  be  necessary  tu  con- 
sider, whether  Spikes  or  thos**  claiming  under  iiira,  have 
acquired  a  title  by  possession  under  the  act  of  limitations. 
It  is  urged  that  the  posscssioi^  of, the  ax-enterer,  as  he  is 
called*  of  whom  Spikes  purchased  the  location,  is  to  be 
taken  into  computation  :  and  next,  that  the  possession 
which  Spikes  had  by  his  cattle,  is  to  be  reckoned.  We 
will  con«)ider  them,  separately,  and  r>r  that  purpose  it  is 
proper  to  state  briefly,  the  true  import  and  intent  of  the 
act  of  limitations,  ^o  far  as  it  regardtt  the  landed  estates 
of  the  Country.  That  act  had  two  objects  in  \ie^ — the 
one  and  piincipal  object  was,  to  fix  ui)on  a  mode  of  set- 
tling disputes  between  different  claimants  of  (he  same 
lands  under  different  grants  or  titles. 

The  Legislature  considered,  where  one  of  the  c^laim- 
ants  settleu  upon  the  land,  and  continued  on  it  seven 
years,  with  the  reasonable  e3;pectation  of  enjoying  it  in 
fee,  thrtt  tiis  d^cd  uv  grant  gave  him,  that  it  was  more 
agreeable  to  justice  and  the  policy  of  an  infant  country 
*  that  wanted  settlers,  to  confirm  the  title  of  such  a  possiM^- 
sor,  than  to  suffer  him  to  be  turned  out  of  iiosneasion  by 
another,  who  had  >!o  other  meri:  than  that  hi«i  grant  was 
first  dated.  The  term  of  se\eii  years  was  fixed  upon  by 
the  Ltgislature  for  that  purpose.  A  pri(»r  patentee  who 
would  not  enter,  during  the  space  of  seven  years,  when 
the  subsequent  patenter,  and  those  claiming  utider  hlni, 
(SftO)  were  in  ihe  actunl  possession,  giving  open  ami  public  no- 
tice of  his  rlarm,  uas  by  that  law  depri\ed  of  his  title  for- 
ever. He  siiull  not  tajie  advantage  of  an  industrious  set* 
tier  and  turn  him  v%  after  he  has  improved  the  land  for 
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wf  en  yetirs  together  :  but  then  in  order  to  gain  a  tifle  M»y  ^^^^ 
by  possession  under  this  act,  ihese  circumstanceM  must^'^^^'^^^*^ 
concur — he  must  be  possessed  of  land  which  hath  been  ac- 
tualiy  g:ranti*d  ;   a  possession  of  \acant  lands  will  not  do^ 
unless  attended  with  such  circumstances  as  required  by 
the  late  act  of  Asseaibl}',  for  limiting  the  claim  of  the  . 
State— -he  roust  take  possession  \%ith  a  bdief  that  the  land 
possessed  is  his  own«  as  under  a  parent  or  deed,  uutler 
some  patentee — he  must  take  possession' with  such  circum- 
stances as  are  capable  in  their  nature,  of  notifying  to 
mankind  that  he  is  upon  the  land,  claiming  it  as  his  own^ 
as  in  pcrsott  or  by  his  tenant — this  notorious  possession 
roust  be  a  continued  possession  v.  a  secret  taking  poss.es*- 
sion  and  not  continuing  it,  as  it  cannot  answer  the  pur-  . 
pfise  of  notoriety  to  adverse  claimantSi  cnnnot  extinguish 
their  claim  for  not  Staving  been  put    in,  in    due   time.-^ 
The   other  object  of  the  act    \*as,  to  quiet  the  posses-    '  ' 

sions  of  such  persons  sis  before  the  passing  of  it  had  taken 
irregular  conveyances,  not  strictly  supportable  by  law; 
but  >et^  fair,  and  for  valuable  considerations.  ,  This  is 
provided  for  by  the  first  clause  of  the  act,  and  need  nol 
be  ienlarged  upon  now.     The  case  before  the  court  is  no 
way  affected  by  it.     To  apply  these  rules  t(»  the  present 
case — the  possession  of  the  ax-enterer  was  of  vacant  and 
unappropriated  lands,  and  is  not  a  possession  within  tho 
purview  of  the  a«t.     Such  possession  could  operate,  if  at 
all*  only  iig;tinst  tlie  King  or  the  Lords  Proprietors^ not 
as  the  act  meant,  against  another  Individual  claiming 
under  them  by  another  grant  or  deed.     It  is  not  the  pos- 
session of  a  settler,  having  a  belief  that  the  land  he  set* 
tied    upon  was  his  ov^n.     As  to  the   possession  whtcU 
Spikes  kept  by  his  C4ittle,  that  is  not  such  a  possession 
as    is  calculated  to  give  notice  to  the  adverse  claim- 
aoty   that   his  land   is   occupied   and   claimed  by   ano- 
ther.    Cattle  may  b^  a  long  time  ranging  upon   land, 
without  its  being  publicly  known  whose  they  are,  or  that 
tliey  were  put  upon  the  land  t>y  their  owner,  or  that  he 
meant  to  claim  it :  but  if  a  man  settles  upon  the  land  by 
bimseif  or  tenants,  and  continues  that  possession,  builds 
a  house,  or  clears  the  land  and  cultivates   it,  his  claim 
then  become>s  notorious,  and  gives  fair  notice  to  the  ad-^ 
verne  claimant  to  look  to  his  title.  As  to  the  cirsumstanca  ^ 

of  Spikes  having  once  taken  possession  of  tin  land,  and 
continuing  there  somo  time^  and  then  isaving  it  again-^ 
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May  1796.  a  sfitgla  ftct  of  taking  ixhhpssioii,  and  then  leaving  th5 
^'^'■^'''^^  lane)  \^  ill  ni»t  do;  for  then  every  mnn  wb<i  lias  apiitentnr 
(321^    d«t*d  for  Lmd,  and  livt*H  at  a  distance  fro.m  it,  is  in  dan- 
ger ut  k)sing  [lib  tiUc  by  Home  otiier  person  having  a  co* 
lour  of  litlt',  making  a  necret  entry  upon  it^  and  at  tbe 
expiration  of  seven  years  afterwards,  setting  up  that  pas* 
seAsion  as  a  title.     Were  this  the  law,  no  man  would 
ever  be  secure  of  bin  title  for  lands  he  did   nbt  actually 
l*eside  upon,  either  by  him^eir,  his  tenant  or  agent.     The 
possession  that  is  capable  of  ripening  into  title,  must  beno« 
torious,  and  continued  for  se\  en  years  without  entry ,claiat 
or  action  on  the  o<her  side*  r    Ah  to  the  remaining  posses- 
aion  that  Spikes  had*-it  is  stated  that  about  the  beginning 
of  the  year  1770,  or  thereub^tuts,  Afpifces,  or  the  |>ersoii 
that  claimed  under  him,  t<»ok  artuHl  poSHession  of  the 
land  in  question,  built  a  house  upon  it,  cleared   a  fields 
and  continued  the  possession  down  to  the  present  day  ; 
and  that  on  the  otln  r  side,  fyaddle  had  no  actual  pusses- 
ftion  of  the  land  included  in  his  patent,  or  of  any  part  of 
it;   and  that  he  was  in    this  country  when  the  adverse 
actual  possession  commenced,  and  for  four  or  five  years 
afterwards,  when   he  removeil   to  Europe*     It    is  bei« 
proper  to  observe,  that  from   the  sixth   day   of  Marcb^ 
i7739  to  the  first  day  of  June,  in  the  year  1784*  tbe  whole 
intervening  time  is  struck  out  of  the  computation  of  time 
under  tiie  act  of  limitations,  by  different  acts  of  tlie  Le* 
gistature  made  in  the  tim«'  of  the    war  and  since,  and  is 
not  to  be  regarded  :  and  where   a  jnan  is  beyond  He«» 
when  his  title  accrues,  and  is  of  fall  age,  he  is  allowed 
eight  years  to  put  in  his  claim  against  an  adverse  o<xii- 
pant.     In  the  present  case,  Mr   iVaddU  was  in  this  coun- 
try when  the  act  of  limitations  first  began  to  run  upua 
hint*  that  is  to  say,  when  actual   possession  wan  first 
taken  and  continued  by  the  adverse  claimant;  and   Jl^. 
B'addU  resided  here  for  some  years  nfterwards,  anil  un* 
til  aft  r  tlie  discontinuance  of  our  Su|ierior  Couris  in  Uie 
year  1773,  so  that  at  the  time   he   went  to  EnmtHr,  tbe 
act  had  run  upon  him  three  years;  nnd   if  we  cottnect 
the  sixth  of  March,  1773,  with  the  first  of  June,  1784, 
excluding  the  intermediate  time,  and  (iotnpute  on  tit  I   tbe 
time  ol  commencing  ihis  action,  which  was  some  iiiiif-iti 
the  year  1794,  there  will  be  a  space  of  computable  iime 
of  thirteen  }eais  .uid  more,  between  the  firsi   taking  of 
actual  poasessioQ  and  the  commeucemeut  of  this  actiOB. 
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It  is  urged  however,  that  there  are  two  circamstances  to  May  1796* 
interrupt  the  ruuing  on  of  this  time,  IVaddle^s  being  be-  "^^""^^^^^ 
jond  sea,  and  then  his  death,  and  the  infancy  uf  hiH  sous 
to  a  period  within  three  years  before  the  coinmenceoient  (322) 
of  this  artion.  These  circumstances  will  not  hinder  the 
running  on  of  the  statute,  when  it  has  once  begnn  to  run. 
The  act  of  limitations  regards  the  interest  of  both  par- 
ties— it  provides  the  term  nf  seven  years  to  tlie  end,  the 
Plaintiff's  claim  be  not  destroyed  by  too  short  a  time  ; 
for  the  safety  of  the  possessor,  it  provides  that  his  pos- 
session Mhall  n4it  (le  disturbed  after  seven  years,  unless 
there  are  strong  reasons  fi»unded  in  ju.stice  to  the  contra- 
ry, and  the^e  are  pninted  out  in  tlie  exceptions  it  makes 
to  tiie  general  rule  established  by  the  act,  as  coverture, 
&c.  &c.  but  these  proiisiuns  would  be  easily  frustrated,  ^f 
a  man  after  the  act  has  run  upon  him  almost  the  whole  se- 
ven years,  could  defeat  its  o|)eratinii  by  going  tieyond  sea; 
and  the  act  wmild  have  but  little  eflert  towards  quieting 
titles  and  {Ktssessions,  if  after  a  man  had  been  improving 
and  cultivating  th^.  lands  for  almost  seven  years,  that 
p^issession  wnuM  be  all  rendered  nugatiny   by  the  death  , 

of  the  adverse  claimant,  or  by  coverture,  imprisonment 
or  the  like,  before  the  time  had  been  actually  completed. 
We  may  easily  suppose  a  rase,  where  the  act  of  limita- 
tions would  not  be  of  any  assistance  at  ail  to  a  possessor 
HS  the  Legislatitrc  intended  it  should  be — a  man  improves 
land  and  settles  upon  it*. and  continues  the  possession  for 
seven  years,  lacking  a  few  days-^-tlic  adviM'se  claimant 
dies,  his  heir  but  just  born,  but  a  few  days  before  his  ar- 
rival to  the  age  of  twenty -four  (for  infants  have  three 
years  allowed  them  after  their  infancy)  dies,  leaving  his 
heir  but  just  born  also — In  re,  contrary  to  the  plain  mean- 
ing of  the  act,  the  possessor  ctni Id  not  acquire  a  title  af- 
ter 54  or  55  years  continued  possession.  As  such  cases 
must  frrquently  happen,  the  law  will  not  allow  itself  to 
be  defeated  by  making  such  use  of  its  exceptions.  The 
computation  of  time  shall  not  be  suspended  by  the  occur- 
rence of  any  of  these  circumstances  which  would  have 
pi-evented  its  attaching,  had  the  title  of  the  party  out  of 
|K>sse8sion  accrued  during  the  time  of  their  existence,  as 
infancy,  Imprisonment,  &c.  but  where  the  title  comes  to 
persons  under  such  incapacities,  and  that  title  is  already 
worn  away  by  the  attrition  of  several  years  time,  with 
the  quality  of  still  wearing  away,  they  must  take  it  as 
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Mny  ir96  (hey  find  it  with  its  disadvantages  as  well  as  with  its 

^-^"^^'^^^  advanta^^fs,  and  must  use  the  same  diligence  to  prevent 

a  total  dissolution  of  title«  us  the  ancestor  or  person  from 

whom  they  riaim  was  bound  to  use — and  if  this  reason- 

ing  will  apply  to  the  cases  of  these  persons  whose  hapless 

situation  is  not  brouj^ht  on  by  their  own  means,  as  infants, 

(S%S)    persons  insane  and  the  like,  much  more  will  it  apply  to 

thr*  canes  of  those  who  seem  to  act,  as  if  they  intended  to 

fivoid  the  operation  of  the  act,  as  a  person  imprisoned, 

he  that  removes  beyond  sea,  or  as  a  woman  that  marries 

after  the  act  begins  to  attaciu     These  voluntary  acts  of 

theirs,  ou^ht  not  in  reason  to  defeat  the  |Kissessor  (»f  the 

beni'fits  iiiiended  Tor  liimy  by  the  law  of  the  country •<— 

The  ronclusiooH  resoltihjg;  from  this  mode  ol*  considering 

the  snbjert  are,  that  the  title  of  the  PlaintiflTln  the  pre- 

se'it  iHS»*,  is  barred  by  the  Dt-fenilant's    |)ossesstoii.-^ 

^rhi  n-  was  H  \erdirt  and  Judgment  for  the  Defendant  ac- 

'    coiilti  k^\\9  and  the  motion  for  a  ne^  trial  was  not  made. 

Vide     Rq.  Cu.  Mr  9.     2  P.  Wil.  582.     1  fTils.   134 — 

Plow.  368  to  372.      Stra.  556.     3  Bac>  Jib.  655.     L.  JRag. 

289.     Co.  Litt.  246  a,  259  a.     S  Rep   100  b.     Lift  441. 

Cro.  Jac.  101.     4  Term  Rep.  310.     Shep.  Touch.  30.     4 

Term  306«  in  a  note.     2  Jitk.  333.     Co.  Litt.  353  b. 

Note  *-  i'hv'  pocitlou  thaf  thr  i.timbtr  of  the  patents  nr  grantt,  when 
the>  bear  <l:ite  on  the  sanri'^  dayi  may  be  consider(*d  in  a^certnintng: 

•  thi*ir  prionty,  get  ma  to  iiave  been  doubt e(i  of  by  Williaxs,  Judge,  in 
f'mremanv,  7V««fi,  pM/496,  though  Judge  IIatwoob  still  continaed 
of  the  opinion  ^hat  the  number  should  huvc  some  weight  in  tiir  ^h- 
sence  (»f  ( iher  evidencr  ofprioriiy.  This  opinion  ofHiTWoov,  up- 
pears  «•>  hive  been  approved  of  in  Riddiek  U  Wife  v.  Legget^  3  If  Mr. 
539.  though  in  that  cuse,  the  grant  ot  the  lowest  number  waa  made  to 
yiehi  to  I  stnmg  circumstunce  agaiiist  it»  tU'Wil,  that  the  griint  called 
for  tht  ta  <Is  me  tioned  in  the  othcT  grant.  Upon  the  ^uestion^  what 
kindot  po«ti»essio>  :s  m-cessary  togivp  title  under  iheactoflimifations, 
see  the  note  to  Slrudtmckv.  Shaw,  ante  5,  and  the  cases  there  reter- 
red  to  •  HU(\  particultrh't  <^  <o  Mtr  commencement  of  the  posaession 
being  bonafide^  se*-  liiddick  &  Wife  v.  I^gget  cited  above,  md  Mc- 
Ree*8  heirs  v  Alexander,  5  Hawks  322.  Tha'  where  the  statute  'T 1  - 
iTiitat<»n«i  once  bvgii.s  tc  run,  noi' ing  will  imp.'de  its  prO)^rc:ffa,  is  no»' 
w-1)  81  It  led      See  Anonymous,  post  416.     Cobham  v.  IifiePs  JEaaC**  ^ 

'  Ifatf.  S     Pearce  et  al^  v.  Houaet  ^'  ^«  Term  Rep.  305. 

Den  on  the  Demise  or  Henry  Young  r.  James  Erwiii. 

Where  the  demise  in  an  ejectment  is  about  to  expire  before  a  trial 
.  can  be  liad,  tbe  PlamtiiF  wdl  be  permitted  to  amend,  by  extending 
the  term. 

Ejectment,  brought  aeveral  years  ago,  and  liatii   de- 
pended so  long  that  the  demise  laid  in  the  declaration  will 
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expire  before  the  next  term,  there  Mnf^  a  contiiiUAnce  ei  ^»T  ^79^ 
thi».  Mr.  TViy/or  moved  »  few  ilaj?'«  a^o,  on  llie  court  ^"^""^^^^ 
graiiMnjiC  the  rontinuance,  to  be  at  liberty  to  eutai^  Uie 
demise,  ho  as  to  extend  it  beyond  the  next  term,  ot  fotbe 
time  when  a  trial  will  probably  b*'  had ;  and  tiie  court 
wei-e  about  to  allow  the  mot  ion,  when  the  counsel  for  the 
Defendant  insisted^  that  thc\  enlarp;eaieHt  mo\ed  for 
could  not  be  adinitu*d»  and  prayed  time  for  a  few  daya^ 
lo  prepare  himself  to  shew  iu     Whereupon  the  court  de-  i 

layed  a  decision  up<iti  tiie  motion  for  a  few  days,  and 
now  on  the  day  appointed  for  the  further  consideration 
of  .Ifr.  Taylor^s  motion,  tlie  counsel,  MoorCf  for  th^  De* 
fendant  shewed  cause  against  it. 

'The  Judges  in  ev^ery  free  country  arc  bound  to  decide 
acc<irding  to  the  establislied  law — tltey  cannot  make  pre- 
cedents where  the  seeming  harduhip  of' a  case  may  ap- 
pear to  them  to  require  it  Their  office,  is  to  declare 
what  is  the  existing  law,  not  to  say  what  it  Khali  Ue  in 
any  particular  case.  Had  tlicy  sucii  a  power*  tlieir  dis- 
cretion would  be  the  governing  principle,  and  the  people 
slaves  to  their  caprices.  The  laws  of  this  country  con- 
sisty  partly  of  statutes  made  before  the  settlement  of  it,  ^' 
partly  of  what  is  called  the  common  law,  and  partly  of  , 
our  own  acts  of  Ansembly.  This  common  law  is  kept 
in  remembrance^  by  the  memorials  of  former  decisions 
hamled  down  to  us  in  the  form  of  rl^ports,  and  they  are  (324) 
the  pi^cedents  for  future  decisions— ^o  far  as  they  ascer- 
tain what  the  common  law  ia  in  any  give^i  case^  so  far 
are  the  Judges  authorised  to  say  what  it  is  in  that  case  |  < 

liut  they  have  no  power  to  frame  a  new  rule  either  againat 
tlie  former  prece<Jents,  or  without  a  precedent.     The  at- 
tention of  the  Legislature  was  drawn  to  the  laws  tliai 
were  fit  to  be  adopted  here  very  soon  after  the  formaiioya 
of  our  present  State  Constitution»  and  they  declared  by 
the  act  of  ITTB^  c  5«  that  all  such  statutes  and  such  parta 
of  the  common  law  as  were  heretofore  in  use  witlihi  this 
territory^  and  all  the  acts  (»f  the  late  General  Assemblies 
thereof,  or  so  much  of  the  said  statAites«  common  law. and 
acts  of  Assembly  as  we're  not  destructive  of,  repugnant 
to  or  inconaiste^it  with  the  freedom  and  indeiiendence  of 
tliis  StatCf  aad  the  fmrm  fif  government  therein  established^ 
aad  which  have  not  been  otherwise  providnl  for  in  the 
whole  or  in  part,  not  abrogated,  reiiealed,  <  X|)ired  or  be- 
come  obaoiete^  are  to  be  in  full  force  witbio  this  State. 
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May  1796.  If  ^t  any  time  since  the  commencement  of  our  Revolution, 
^^'"^''^^^  the  Judf^es  in  £n|^land  have  given  a  new  rule  0t  decision 
diflTerent  from  that  which  wa«  understood  to  be  law  be- 
foi*e  fhat  period*  upon  wlintever  reasons  they  may  have 
proceeded  either  for  drawing  causes  rooiT  and  more 
within  the  arbitrium  of  the  court,  or  to  accommodate  the 
law  to  the  circumstances  of  that  country,  such  decisions 
are  not  ptecedents  for  our  courts  to  follow,  nor  can  they 
follow  them  if  they  pursue  the  directions  of  the  act  of 
1778 ;  according  to  the  directions  of  which,  we  are  to 
receive  as  the  common  law,  such  parts  thereof  as  were 
beretofoiT  in  force  and  use  in  this  territory  ;  so  ihat  in 
order  to  ascertain  whnt  is  the  common  law  lirre  at  this 
time,  we  munt  in  every  instance  recur  to  what  was  the 
law  here  at  and  before  the  time  of  our  Revolution.  I  make 
these  remarks  because  the  authorities  that  are  to  be  relied 
upon  for  the  support  of  the  present  motion,  are  almost 
all  of  them  either  so  near  to  the  time  of  our  Revolution, 
that  they  had  noi  been  made  public  and  adopted  as  rules 
of  decision  here,  or  have  taken  place  at  a  time  posterior 
to  the  discontinuance  of  our  Stiperior  Courts  before  the 
Revolution — they  were  chiefly  made  by  Lord  Mantfiddf 
a  man  indeed  of  tlie  mo^t  splendid  talents,  but  rather  too 
prone  to  innovation,  and  too  much  disposed  to  extend  tbe 
powers  of  the  court— -his  decisions  on  the  subject  now 
before  us,  ai*e  opposed  to  the  determinations  of  Chief- Jus- 
tice Hoi«T«  who  possessed  as  much  firmness  and  know- 
ledge of  the  rommon  law  as  any  Judge  who  ever  sat  u|m>r 
.  (S25)  the  English  bench.  They  are  opposed  also  to  the  deter- 
minations of  a^l  the  other  learned  men  who  pi*eceded  him. 
One  of  the  cases  to  be  relied  upon,  was  a  case  decided  in 
June,  1769,  Dof,  lessee  of  Hardiman  v.  PiUnvgton  and 
BusscL  4  Bur.  2447  There  the  demise  was  enlarged. 
The  case  was  so  circumstanced  that  the  Plaintiflf  wonid 
have  been  barred  by  a  fine  had  he  been  put  to  bring  a 
new  ejectment.  The  case  now  before  the  court  is  not 
circumstancefl  like  that ;  but  if  it  was,  we  hnve  no  evi* 
dence  that  that  decision  was  ever  held  by  the  courts  in 
this  country  to  be  l^w  in  force  and  use  here— but  more 
particularly  it  is  against  the  current  of  authorities  prior 
to  that  time.  He  then  cited  a  case  from  Cokt^n  Reftorts, 
where  the  court  refused  to  enlarge  the  demise  in  a  derfa- 
l*ation  in  ejectment,  saying  it  was  a  substantial  part  of 
tbe  derh ration.  He  also  cited  Carth,  178.  1  Vent,  S6l. 
s  Barnes  id.  1  Show.  207.  Carth.  AQOj  402.  2  Vent.  3Stl. 
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Salk.  &S7.  ChiefJustirc  Hoxt.  op«n  fiuch  a  motion,  ^ay  1796. 
obsn  vi'd,  he  had  no  notion  of  buildinjs:  a  new  rlock-hoiise  ^-^'"^^''^^ 
— alluding  to  the  Qne  s^etupon  Jui'geHiNGHAM — theivby 
intimating  his  clear  npinion  that  the  motion  was  not  al- 
lowable. Chief-Jiistire  Holt,  and  t]ie  other  Judges  be- 
fore his  time,  thought  the  demise  in  a  declaration  in 
ejectment,  nas  matterof  subfitance— itwa«  the  very  thing 
the  Plaintiff  recovered.  If  the  term  was  expired,  flierci 
was  nothing  he  could  recover.  The  ejectment  now  uned, 
is  the  same  proceeding  as  was  then  used — if  (he  demise 
was  a  matter  of  substance  then,  it  i<«  now.  It  cann'»t  be 
sftid  to  be  immaterial,  and  matter  of  form  only.  Should 
it  be  totally  omitted  oat  of  tlie  declaration,  the  Plaimiff 
could  not  recover.  The  principal  questiim  in  an  ejectment 
is,  could  the  lessor  make  the  lease  laid  in  the  declaration. 
If  it  is  stated  to  be  the  joint  lease  of  several  le'>sor«>,  and 
any  one  lift  hem  hath  noi  a  legal  interest  in  the  whole^t 
lie  cannot  in  law  be  said  to  demise  the  ultol«* — it  is  only 
his  confirmation,  and  there  can  be  tii»  recovery  upon  it 
«— the  lessors  ha\e  such  a  title  as  enables  them  to  make 
the  lease  stated  in  the  declaration.  IT  it  be  stated  as  a 
joint  lease  by  two,  and  upon  trial  it  a)i|iears  that  one  is 
tenant  for  life,  with  remainder  to  the  other  in  fee,  the 
Plaintiff  cannot  recover — the  remainderman  has:  not  a 
title  that  will  enable  him  to  make  the  demise  laid  in  the 
dcjclaration  ;  for  each  could  not  demise  thf'  whole.  Cro. 
X  615.  6  jRe,  14,  15«  a,  and  other  books.  All  these  cases, 
and  they  are  uniform  for  ought  I  know,  up  to  the  time  of 
the  Revolution,  tend  to  shew  that  the  demise  in  a  drrlara- 
tion  in  ejectment,  hath  always  till  these  modern  decisions  (^^^ 
took  place,  been  considered  as  a  substantiiil  part  uf  the 
proceedingN,  so  that  if  the  demise  laid  in  the  declaration 
crould  not  entitle  the  Plaintiff  to  recover,  he  could  not  t*e- 
cover  at  all.  If  the  lessor  had  nf»  right  to  make  it,  or  if 
one  of  several  lessors  had  no  right  to  make  it,  if  it  was 
made  after  the  ouster'coroplained  of  by  the  lessee,  if  the 
tioio  f>f  its  comm<*nceniei»t  was  not  ascertainable,  or  had 
not  yet  arrived  ;  or  if  it  had  expired— in  »li  these  cjises, 
according  to  the  ancient  authorities  heretofore  followed 
in  this  country,  the  Plaintiff  could  not  recover  ;  and  they 
inrerd  such  substantial  parts  of  the  declaration,  that  the 
co,art  could  not  suffer  them  to  be  amendrd.  Tliesc  au- 
thorities ^*erc  received  as  evidences  of  the  commtm  law 
in  fiircc  and  use  here  prior  to  the  act  of  1778,  and  which 
is  again  enforced  by  that  act.    Our  courts  since  the  Re- 
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May  1796.  volatioQ  have  tlioii<»ht  so*  and  I  do  not  recollect  a  sioj^Ie 
y^^'^f^^*^  instance  whoiv  they  havt!  suffered  the  deinlsi'  to  be  en- 
larged. 1  remember  a  case  that  happeiitd  in  tliin  court 
not  many  tn ma  ago,  ^hei'e  Jud^  \Vjlljliams  refused  a 
motion  of  ihi'i  B(irt«;)nd  I  must  submit  ii>  thecourt  wtiether 
it  is  proper  for  them  to  establish  a  iiev%  pnTrdent  against 
the  unirorm  tnior  of  ail  thr  adjiidicationn  up  to  the  time 
of  Lord  Minsfiddn  und  as  it  se'ins  to  me,  against  the  ex- 
press provisions  of  the  act  of  1778. 

E  contra,  it  was  argued  by  J^r,  Taylor — It  is  not  con- 
tended on  thr  part  of  the  Plaintiff  that  the  court  has  the 
.  po\^er  (»f  making  law,,  nor  do  we  ask  that  they  Hhall  de-^ 
part  from  establistied  precedents,  nor  ihat  they  shall  as- 
certain what  the  common  law  is*  by  other  means  than 
those  which  have  always  been  hitherto  recognize^d  as  the 
proper  <uies.  Our  common  law  is  the  same  common  law 
that  the  English  nation  have,  the  different  parts  of  which 
have  been  ascertained  by  judicial  tleterminaliona  at  dif- 
ferent pericMis,  and  preserved  in  the  books  of  Reports  f 
or  are  rontained  in  n|axims  and  general  principles  wiiich 
supply  the  means  of  making  a  pro|)er  decision,  where 
non<  bath  hitherto  been  matle.  These  principles  or  max- 
ims have  their  foundation  in  natural  tquity^and  are  adapt- 
ed to  tin*  physical  situation,  of  mankind.  They  are  the 
solid  pillnrs  upon  \ihich  the  whole  structure  of  the  com- 
inon  law  stands.  These  maxims  will  always  ))oint  ouC  a 
proper  decision,  when-  no  express  decision  hath  already 
been  maile  ;  and  the  Judges  are  at  liberty  to  resort  to 
them  to  correct  the  injproprietit^s,  or  supply  the  imper- 
fections ofdecisi(»ns  already  made.  Such  is  the  nature 
of  man,  that  from  a  thousand  causes  he  is  perpetuillij 
(327)  subject  to  err,  and  he  frequently  does  so  with  the  best,  as 
well  as  sometimes  witii  tiie  worst  motives.  Judges,  how- 
ever virtuous  or  wise,  an*  subject  to  this  common  infir- 
mity of4iuman  nature,  equally  with  the  rest  of  their  fel- 
]o\\  men.  If  under  thr  influence  of  a  prevailing  cause  or , 
error  of  the  times  they  have  made  even  a  series  of  deci- 
sions not  reiOMcilrable  to  the  general  maxims  of  tlie  com- 
mon lau,  the  Judges  of  after  times,  when  the  obstacles  to 
a  jusi  dec  ision  are  removed,  ma}  examine  the  foondationa 
of  those  f(M-mer  decisions,  compare  them  with  the  max- 
ima of  the  common  law,  and  if  not  found  gf^ouine  b}  that 
staitdnrd.  may  either  reject  them  in  totOf  or  altrr  then 
upon  proper  reasonsi  so  as  to  redace  them  to  a  atate  of 
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compatibility  with  rommim  law  |>Hnriplf9»  Look  into  May  1796* 
the  IsiW  books  from  theearlieat  tiineH,  and  see  how  that  ^^^'^'"^^^ 
which  h  tth  been  8U|i|iosed  to  be  the  coinmnn  law  in  a 
greiat  variet}  f>r  points,  liath  uhdei\e^fnie  succensive  chan- 
gea  by  sutiseqnent  deierminatioit,  founded*  as  mankind 
have  admitted  by  their  arquieBCence,  npon  better  reasons; 
yet  it  would  be  imjiroper  to  say  the  <  ommon  law  is  alter- 
ed—it is  only  better  aHr<>rtaiiied  as  mankind  have  gradu- 
ally acquired  greater  lights,  more  freedom  fordiscusHsion 
and  a  wider  spare  for  ilv  exercise  of  the  nlf'n^al  powers^ 
in  proportion  as  tlie  tyranny  of  superstition  and  of  gov* 
ernment  have  worn  away,  and  o|»enrd  to  the  discovery  of 
inankind,  the  way  lo  truth.  These  two  circumstances 
nill  account  fi»r  the  repugnance  of  many  of  the  ancient 
decisions  to  the  mnxims  of  the  common  taw.  They  will 
at  the  same  time  evince  the  propriety  of  what  every  law- 
yer kttows  to  be  a  fart,  tfiat  the  more  modern  decisions 
arc  held  to  be  the  best  e\idt*nces  of  what  the  common  law 
is.  Indeed,  U'tthing  can  afford  a  stronger  proof  of  the 
justness  of  thv\se  obHrrvntions,  than  thi^  history  of  amend- 
ments  at  the  common  law,  alluded  to  by  Chief-Justice 
Uoltf  in  one  of  the  Repitrts  cited  on  the  other  sidf .  It 
proves  the  influence  a  particular  cause  may  have  in  for- 
ming the  decisions  of  Uie  day.  Qe  refused  the  motion 
not  because  it  was  unrea-^onable,  but  as  it  tended  to  the 
alteration  of  a  record,  and  as  tie  had  no  mind  to  build  a 
new  clock-house.  Edward  'he  firsts  after  he  had  been 
some  time  in  the  French  dominions,  returned  to  Englandy 
and  as  it  is  supposed  wanting  money,  found  it  conveni- 
ent to  prosecute  his  Judges — his  pertext  was,  that  they 
had  altered  their  recoi-ds.  They  were  ruined  by  the  enor- 
mous fines  set  upon  them,  and  Chief-Justice  jStngham^ 
among  the  rest  ;  and  it  was  afterwards  a  tradition,  that 
with  this  fine,  a  clock-house  was  built,  from  which  the  (fioA\ 
clock  tniglit  be  heard  into  Westminsier-Hall.  This  gave  ■  ^ 
such  a  shock  to  the  succeeding  Judges,  that  though  for- 
merly the  Judges  would  alter  their  i*ecords  so  as  to  make 
them  speak  truth,  they  would  now  no  lofiger  touch  a  re- 
cord after  it  was  made  up — and  this  rule,  really  contrai- 
vy  to  the  common  law,  was  so  strictly  adhered  to,  that  it 
Jias  been  the  Wf>rk  of  matiy  Parliaments  and  ages,  by  a 
/^reat  variety  of  statutes  allowing  amendments,  and  au- 
thorising Judges  to  get  over  nice  exceptions,  to  get  the 
better  of  it — although  it  had  its  origin  not  in  any  princl- 
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M»y  1796.  pie  of  the'eommim  law,  but  in  the  arbitrary  exercise  of 
^•^"^^■'^^  royal  po^er»  actuated  by  the  avidity  pf  tin*  princely  of- 
fice. Can  any  exitrnple  more  strongly  evince  the  propri- 
ety of  re-examining  former  decisions,  and  trying  rhembj 
common  law  maxims  i  Can  any  examplf*  more  sati^^fac- 
torily  prove  that  the  modern  drcisions,  where  variant 
from  the  old*  are  worthy  of  our  consideration  i  Nfitlier 
the  old  nor  thr  modern  deriNionH  are  the  very  common 
law  itself — they  only  profess  to  ascertain  what  it  is. 
If  18  more  reasonable  to  be  ji^verned  by  decisions  mado 
upon  an  examination  of  all  the  prior  casen,  and  of  thejr 
reasons  and  grounds,  compared  with  the  maxims  of  the 
common  law,  the  g(*neral  principles  of  reason  and  jus- 
tice, and  assisted  with  all  the  new  lights  that  are  fur- 
'  nished  in  mitdern  times,  than  adhere  implicihiy  to  the  old 
decisions,  as  if  they  were  the  very  common  law  itself— 
although  in  fact  they  are  directly  oppos<*d  to  it.  Then 
what  is  the  common  law  by  whi<  h  we  are  to  be  governed  ^ 
It  is  that  common  law  we  imported  from  iJie  mother 
couotry,  received  here  before  the  Revolution,  and  disco- 
verable by  judicial  deciHions,  founded  upon  reasons  con- 
sistent with  its  fundamental  doctrines — which  decisions 
are  as  likely  to  be  found  in  the  modern  as  in  the  ancient 
reports-^and  as  to  the  modern  decisions,  if  they  are  to 
be  regarded,  there  are  many  of  them  lo  be  found  that 
Will  jug'ify  the  amendment  moved  for  on  the  part  of  the 
Plaii»tiff.  I  will  cite.one.  Burr.  Rep,  2-H7*  There  upon 
a  motion  made  to  enlarge  the  iieuiise  befoi*e  trial*  and  up* 
on  argument  all  the  former  rases  wei**  cited  on  bf>th  sides^ 
and  the  amendment  was  made  by  permission  of  the  court* 
There  are  other  cases  to  the  same  effi  ct,  but  it  is  needless 
to  ^o  into  a  recital  of  them.  This  is  io  p<iint  for  us,  and 
is  subsequent  to  all  the  cases  on  the  other  side ;  and  as 
we  contend,  is  a  proof  of  what  the  coiuiuon  law  really  is 
in  thi^*  puinu  The  action  of  ejectment  is  no  more  than  a 
^  fiction  throughout.     It  d  pends  entirely  for  all  ih*  effica- 

(f}S9)  t:y  it  has,  upon  the  rules  of  the  court.  It  is  perfectly  un- 
der their  power  to  be  mtnilded  into  such  sha|>e,  and  so 
controlled  by  the  rules  of  the  court,  as  to  be  made  to  an- 
swer the  only  end  it  lias  in  viev\ — the  trial  of  the  title  be* 
tween  the  parties,  fairly,  without  any  improper  ad \ an- 
tage  allowed  on  either  side.  The  demise  is  a  miTct  fic- 
tion, and  only  inserted  for  the  pnr|)0.se  of  putting  the  real 
Fiaintiflf  to  prove  that  he  had  such  a  title  as  gives  him 
a  right  to  make  a  demise  of  the  nature  of  that  stated  in 
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the  declaration :  but  whetlter  that  demise  be  for  a  lonf;*  May  179& 
er  or  sliortep  time,  h  totally  immaterial  as  to  the  point  to  >^^'^<"^^ 
be  tried  between  the  parties^  ;  afid  there  can  be  no  Foun- 
dati«in  in  justice  to  say,  that  a  slip  in  laying  the  fictitious 
demise  Tor  a  shorter  time  than  the  causr  can  be  brouji;ht 
to  trial  in,  shall  bo  ho  prejudicial  to  the  party,  af)  that 
be  sliall  be  nonsuited,  and  compelled  to  pay  all  the 
costs  of  the  suit,  for  naother  purpose,  tlian  that  he  may 
be  at  liberty  to  insert  a  demise  of  the  smne  nature,  but  . 
for  a  longer  time,  in  another  declaration*  .Such  niceties 
are  not  calculated  to  promote,  but  to  defeat  the  end^  of 
justice—they  do  not  enhance  the  value  nf  the  common  iaw^ 
but  depreciate  it-^— they  do  not  beget  reverence  for  the 
courts  yf  justice,  but  discontent  and  murmuringH  against 
their  proceedtng«t<— they  deserve  not  the  countenance  of 
this  court,  much  less  thnt  the  court  should  ^o  about  to  re- 
ject decisions  which  fiave  been  made  agninst  them.  As  to 
the  practice  of  our  courts  since  the  Rrvolution,  I  am  not 
able  to  say,  what  it  has  been*  I  have  understood  it  to 
have  been  ttie  practice  to  m large  the  demise  when  appli- 
ed for,  before  the  trial  began.  I  rcinenibcr  the  case  al- 
luded to  by  Mr.  Moore — tiiere  the  motion  was  made  after 
the  jury  was  sworn,rand  Judge  VViiiiiiAMs  refused  to  per- 
mit the  amendment  for  that  reason. 

The  counsel  for  the  Defendant  replied. 

Per  curiam — Formerly,  demises  in  declarations  in  E- 
jectmetity  were  enlarged  only  by  consent,  and  not  other- 
wise. A  different  practice  began  to  prevail  in  the  Eng- 
lish courts,  in  the  letter  part  of  the  reign  of  Oeorge  IT. 
and  hath  continued  hitherto.  It  very  probably  p:  e^  .tiled 
here  also.  The  first  instance*  was  in  the  twenty-first  of 
Oeorge  IT.  leportcd  in  Strange^  1272.  A  distinction  was 
made  atiout  this  time,  between  the  cases  where  judgment 
had  been  given  and  where  not.  If  it  had  l)een  given,  the 
record  was  made  up  and  could  not  be  altered.  After- 
wards, a  distinction  was  made  between  tlie  cases  where 
the  motion  to  enlarge  was  made  pending  the  ejectment^ 
and  where  after.  In  the  latter  case  it  could  not  be  alter- 
ed, for  tha.t  would  be  to  make  a  new  term,  and  not  to  en- 
large the  old.  These  distinctions  seem  to  have  been  a-  (330) 
dopted,  to  get  at  an  amendment  without  infringing  for- 
mer decisions — somo  of  which  had  decided,  tliat  the  en- 
largement could  not  be  niade  where  the  motion  was  after 
the  term  expired.     However,  since  these  distinctions  pre« 

48 
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Hay  1796  vailed,  there  liR\e  been  other  dedsiotts  in  favour  of  eo« 
^^"^^''^^  l«rG:in|B:  the  deminPt  without  refs^arding  ihe  former  rules. 
In  the  fii'Ht  of  Oeorge  IIL  ttie  demise  was  laid  to  be  in  tlie 
SSd  of  George  III, — after  verdict,  the  court  upon  argu- 
ment, allowed  ttip  demise  to  be  amended  :  tJiere.  the 
term  was  not  commenced  at  the  tinie  of  the  trial.  There 
was  Huather  case,  CStftrp.  841,  where  thi*  demise  was  en- 
larged lifter  judgment.  In  the«14th  of  Gfeorj^e /If.  the 
term  waH  expired  and  allowed  to  be  enlarged.  2  BL  Be* 
940«  941.  The  court  there  said,  an  ejectment  is  the  crea- 
ture of  the  court,  and  open  to  every  equitable  regulation 
for  exprdifln^  the  true  justice  of  the  case.  Tliese  deci* 
sionf)  wcir  di'riarations  of  what  the  common  law  uas  long 
before  our  Revntution.  They  were  most  prob'ibiy  recei- 
ved here— ^  and  if  only  such  decisions  as  took  place  before 
the  Revolution,  are  evidence?)  of  the  common  law  under 
i\\t  act  of  1778,  still  the  amendment  may  be  made.  It 
6eem^<  highly  proper  upon  the  reason  of  tlie  thing,  tliat 
amendments  of  ttiiH  kind  should  be  made.  The  demise  is 
but  a  fiction — it  is  not  real.  Tlie  only  question  in  eject- 
ment is,,  has  the  lessor  such  a  title  as  can  enable  him  to 
/  make  such  a  lease  as  that  stated  in  the  declaration— if  he 
has,  tie  ought  to  recover.  The  term  of  the  demise  is  im- 
%  material.  Whether  the  demise  be  for  a  longer  or  a  short- 
er time,  ihc  party's  title  ih  in  no  wise  altered  or  afie<*ted 
by  that  circumstance — and  if  in  general  such  alterations 
ought  to  be  made  for  expediting  justice,  there  are  very 
ample  reasons  why  it  should  be  made  in  the  case  now  be- 
fore the  court.  I'his  demise  was  laid  to  he  of  five  years 
continuance,  and  by  the  delays  of  the  court  thkt  time  is 
expired,  or  is  likel>  to  expire  before  the  cause  can  be  tri- 
ed. Tlie  Plaintiflfhad  reason  to  expect  his  cause  would 
be  tried  ticfore  the  expiration  of  fiveyear««.  He  has  been 
in  no  fault,  it  is  not  owitig  to  liiai  tiiat  the  cause  has  not 
been  tried*  Shall  he  then  be  turned  round  to  begin  his 
canse  again  ?  Surely  it  would  be  the  excess  of  injustice 
to  sa}  so.  There  are  cases  enough  to  waiTant  the  amend- 
ment, and  it  will  operate  no  hardship  upon  any  one— 
whereiore,  let  the  demise  be  enlarged,  and  it  w'as  enlar- 
gc!d. 

NoTs.— rtV<  Faircloths.  In£^am, pott  SOU  Adamtwi  Eject  203,  20; 

(331)  McNaughton's  Executors  r.  Moseley. 

The  jury  returned  to  give  their  %'erdJct,  and  said  they 
found  for  the  Defendant— .tfr.  Hay  for  the   PlaintiH** 
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prajed  before  the  verdict  was  entered,  that  tlie  Plaintiff  w»y^^» 
mij^t  be  called  aiu)  nonsuited.    Mr.  Moore^  for  i\w  De-  ' 
fendantt  Raid  it  coald  not  be  done  after  the  jury  had  de- 
llvert'd  their  verdict,  though  before  it  was  recordrd, 

HATvrooDy  Justice,  1  am  vory  clear  it  nia>  be  done  at 
any  time  before  the  verdict  is  recorded.  Mr,  Moore^  I 
am  as  clear  it  cannot  be  done,  and  I  pray  time  tu  argue 
it  and  |>t)odiice  authorities. 

Per  curiam — Let  the  verdict  be  recorded,  subject  lo  be 
set  aside  if  the  Defendant's  counsel  d«i.  not  shew  that  a 
nonsuit  cannot  be  taken  after  the  jury  have  said  for  whom 
they  find.  The  vei*dict  was  entered,  and  afterwards  a 
new  trial  was  moved  for  and  granted  for  another  cause. 

NoTB. — The  PlaintliFis  demandahle  when  a  verdict  is  to  hr  given. 
Co*  Lnt  1399  0.  2BL  Com.  376,  In  which  latter  book  it  iaaaid,  when 
the  jury  return  back  to  .the  bar,  and  befor<  they  deliver  iheir  verdict, 
the  PluintifTin  person,  or  by  attorney,  is  bound  to  appear  to  answer 
the  amercement,  and  if  he  does  not  appear  no  verdict  can  be  pven. 
5  Vo.  308.  After  a  general  verdict  the  court  will  not  suffer  the  IMnin- 
tiiTto  discontinue  bis  action.  2  /f.  4  e.  7,  provides  that  Plaintiff* shall 
not  be  nonsuited  after  a  verdict,  though  he  might  at  the  common  Iaw« 
if  he  did  not  like  his  damages.  2  ff.  F.  C  184,  s:iys  it  is  the  opinion 
of  some  books,  that  the  pVintiff*  may  be  norisuited  at  the  rommon 
law  at  any  d;4y  of  continuance  before  judgment,  though  that  i»aUered 
by  2  H.  4,  ideo  qnmre^VfixAi  is  the  meaning  of  the  words  *<  after  ver- 
dict given  ?"  Whether  it  can  be  said  lo  be  given,  before  ii  is  re- 
ceived by  the  court  and  entered  of  recoul,  previous  to  whicli  stage 
the  jury  ma]^  retract  or  alter  it ;  neither  islt  complete  till  the  recon! 
of  it  be  read  over  to  them,  and  assented  to  as  recorded. 

Anonymous. 

Articles  for  the  conveyance  of  land  upon  the  payment  of  money,  will 
not  create  such  n  trust  on  the  part  of  the  Ptaintiff  (at  least  before 
the  money  is  paid)  aato  prevent  his  recovering  in  ejectment  from 
the  person  lo  whom  the  articles  were  made. 

This  was  an  action  of  ejectment.  Upon  the  trial  of. 
which  the  Plaintiff  produced  his  deeds, and  proved  a  clear 
title  in  himself.  On  the  side  of  the  Defendant  were  pro- 
duced articles  for  a  sale  of  the  land,  signed  by  the 
Flaintiflf:  in  which  it  was  agreed,  that  the  Defendant  on 
payment  of  so  much  money,  should  recdve  a  title  from 
the  Plaintiff— and  Defendant's  counsel  said  he  could 
prove  piiyment  of  the  money.  It  was  denied  on  ttie  side 
of  tile  Plaintiff  that  payment  had  been  made,  and  the 
Defendant's  counsel  stopt  here  ^ithi»ut  attemptinp^  to 
prove  the  payment.  He  argued  that  the  Plaintiff  ought 
not  to  recover— for  no  man  can  recover  against  his  own 
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Ma  1796.  golemn  deed,  cavenaiitiit|^  Tor  ffurtlier  assarances  or  qaieC 
^^''"^^  efiJMyfnent ;  and  this  a|»^refinent  bein|;  under  seal*  is  fan- 
(332)  taiiioui*t  to  nurh  a  dceil.  He  rt'ed  Cawp.  597.  Gaodtitte 
on  tlir  demise  ot  Edwards  %•  BaiUy.  B  contra — It  was 
ar^ed  that  the  only  C|ue»ti(in  now  before  the  court  is» 
ii^hether  or  not  the  PlaintiflThas  the  legal  title.  He  lias 
shewn  his  title  at  law,  and  what  Is  shewn  on  the  part  of 
Defendant,  is  not  such  a  conveyance  as  will  pass  it  out  ^ 
liioi.  It  is  not  pretended  that  the  writing  prodaced  can 
be  brought  under  the  denomination  of  any  of  tltone  deeds 
that  the  law  rec(»gnizeK  an  a  conveyance  of  title.  Whether 
the  Defendant  has  an  equitable  title  is  not  now  necesnary 
to  be  consi^tered.  Thin  rourt  will  not  enquire  into  the 
equitable  title  of  the  Defendant  upon  a  trial  in  ejectment. 
If  he  bath  an  equitable  title  only,  this  court  has  no  jttri»> 
diction  in  such  acase^— it  not  being c'nmpetent  by  the  rules 
of  law  to  gi\e  relief— it  wonid  be  nugatory  in  them  to 
enter  into  atiy  innvestigation  of  that  circumstance;  nei* 
ther  is  the  case  before  the  court  similar  to  that  cited  tm 
the  other  side — this  is  not  a  covenant  for  further  assu- 
rance or  quiet  enjuynienty  it  is  only  a  conditional  agree- 
ment to  make  a  title  when  the  money  shall  be  paid  ;  and 
it  would  be  directly  in  tlie  face  of  the  agreement  to  say 
the  Plaintiflf  shall  be  divested  of  bis  title  before  he  hath 
received  ihe  money.  IfhecHnnot  recover  now  against 
the  Defendant,  neither  would  he  have  a  right  to  recover 
against  the  %etid<*e  (»f  the  Defendant,  and  he  would  be 
totally  deprived  <if  the  security  lie  has  reserved  by  tbe 
termN  of  thi»*  agreement. 

Per  curiam — Let  the  jury  give  a  verdict  fiir  the  Plain- 
tiff,  hubjeci  to  the  opinion  of  the  court  upon  a  statement 
of  the  facts  proved  on  the  case. 

This  was  consented  to  by  the  counsel  on  both  sides — 
a  verdict  was  given  accordingly,  and  a  statement  made 
nt  supra.  Three  or  four  days  afterwards  the  court  gave 
judgment. 

Per  curiam^^Vfe  have  considered  of  this  case,  and  tbe 
authorities  relative  to  the  point  that  was  stirred  in  it. — 
4  Burr.  2208.  Right  on  the  demise  of  Oreen  v.  Proctor; 
and  Coirp.  597.  cited  at  the  bar  upon  the  argumi'iit,  go 
Dpon  this  ground— where  tliere  is  an  absolute  unc  oudi- 
tional  agreement  by  deed  on  the  part  of  the  Plaintiff, 
that  the  Defendant  shall  enjoy  the  premises,  he  shall  not 
be  permitted  to  inyalidate  that  deed  by  recovering  against 
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it.  It  ifl  unreasonabh*  fhat  he  slioiild.  When  the  dewl  ^*y  IT^^C* 
H  fairly  executed.  «nd  CHimot  he  impeached  for  fraud,  it''*^^^'"^^^ 
18  evidence  nf  enod  ronsidcratinn  pasvinj^;  from  the  De- 
fendant to  the  Plaintiff,  which  maken  the  Plaintiff  a  'mis- 
tce  of  the  legnl  title  for  the  Defendant,  at  least  durin^^  r<ia'\\ 
the  time  the  contract  is  to  last.  In  the  pro«pnt  rase,  ^  ' 
there  is  no  ahstdute  unconditional  aj^reement  that  the  Oe- 
iendant  shall  have  and  eojoy  the  fiossesf^ion.  H«'  is  to 
have  a  conveyance  uhm  he  pays  the  money.  This  im- 
plies most  Btron,^ly,  that  he  is  not  to  have  it  bof«#re  — 
There  is  another  class  of  cases  however,  into  wbi(*h  titosc 
before  cited  seem  to  enter— tl>ey  deciife  tlin^  a  trustee 
shall  not  be  permitted  to  rerover  in  ej<^ctment  ai^ainst 
his  cestui  que  trust;  and  that  a  vendor  of  lands  is  a  trus- 
tee for  the  ven<h'e.  One  of  these  cases  is  re  ported  in 
Cowp.  473.  The  reason  the  court  chives  why  they  will 
not  permit  the  Plaintiff  fo  recover  i^^,  hecatise  to  do  that 
would  only  be  to  fjjive  the  Court  of  Equity  an  opportunity 
of  undoing  all  again  by  setting  i^  right.  Courts  of  La\i^ 
now  take  notice  of  thi  sr  trUvSts  t'»  prevent  dflay  and  ex- 
pence  to  the  suitors  by  sending  them  to  Equity.  Others 
of  these  cases  reported  in  J)ous:>  776,  Diirnjord  and 
East,  735y  but  in  these  rases  tlie  rule  is  laid  down  to  ap- 
ply where  the  Plaintiff  is  clrarly  a  trustee,  so  cirruni- 
stanced  that  a  Court  of  Equity  would  decree  a  sppcific 
execution  of  the  agreement — there  he  shall  not  recoviM' ; 
but  if  it  be  not  clear  hut  doubtful  wliether  he  be  such  a 
trustee  or  not.  a  Court  of  Law  leaves  that  enquiry  to 
the  court  that  has  proper  c«giiizance  nf  trusts,  and  will 
iiot  take  any  notice  of  it  upon  a  trial  in  ejectment.  To 
say  in  a  Court  of  Law,  that  n  trustee  sliall  not  recover 
in  rjertment  against  his  cestui  que  trust,  i*-  goinjcpt'rhaps 
full  far  eiMiugh  9  perhaps  further  ihan  the  ruirs  of  the 
ancient  common  law  would  warrant.  Had  (his  rule  in- 
deed pre\ail«*d  formerly  at  la\\,  it  is  probable  the'  Court 
of  £quity  would  mtt  now  ha\e  ht^en  in  possession  of  that 
jurisfliction,  to  which  the  dHay  and  expeitce  of  an  appli- 
cation, has  latterly  induced  Courts  of  Law  to  adopt  ^hb 
rule  establisiied  by  those  dt'cisions— and  though  perhaps 
were  this  a  clear  trust,  this  court,  for  the  same  reasons 
tliat  weighed  in  tlics*'  ca^es,  might  now  adopt  the  same 
rule,  yet  we  arc  of  opinion  this  is  not  a  case  of  a  clear  * 

and  uitdoubted  trust — ihe  vendor  only  becomes  a  trustee 
whfM'e  (he  vendee  has  actually  paid  liim  the  money— hero 
bo   has  not  paid  the   money — the  non-payment  of  the 
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May  1796.  moiittjT  is  llie  cause  (if  tliis  nction-the  vendor  by  the  express 
^^"^^^^^^  terms  of  the  agreement  is  not  obli^^ed  to  make  a  con*ey- 
ance  until  payment  of  the  money.  This  is  «o  far  from 
being  the  case  of  a  clear  trust*  that  it  is  raiher  clear  the 
Either  way  ;  and  upon  principles  of  common  justice,  we 
should  nut  be  warranted  in  saying  the  pfissession  should 
be  taken  from  Ihe  Plaintiff,  or  denied  to  him,  when  his 
agreement  evidently  implies  the  ccin«rary — wherefore  let 
(334)  ifjp  Plaintiff  have  judgment.  Judgment  was  entered  for 
the  Plaintiif  acc<irdingly. 

Note.— rtV/tf  Mamiton  Ejectment,  32,33.   Read  v.  Reatf^  ^  ^-  ^'  ^*®- 

Executors  of  Davis  v.  Wilkinson  et  oL 

By  the  act  of  1W9,  Hev.  c.  314,  «.  4,  the  surviving  obligor  and  execu-. 
tors  of  the  ckceased  may  be  sued  jointly. 

This  suit  was  brought  against  the  executors  of  a  de- 
Vide     ceased  joint  undertaker  to  pay,  and  the^  survivor.     Ther^ 
Camtbell   ^^'*^  8ever:\l  other  suits  on  the  docket  of  this  court  tliu^ 
^  Co,  V.    circumstanced,  being  suspended  by  motions  in  arrest  of 
Daniel      judgment,  and  special  cases,  ut4tii  a  decision  could  be  had 
Cfeirv  &  upcin  some  one  of  them.     Tlic  doubt  arose  upon  the  con- 
ante  ic?\f  f^l»'^^ctio!i  of  the  act  of  1789,  c.  57,  s.  5.     "  And  w  hereas 
it  is  a  rule  of  common  law,  that  in  case  of  the  deatlkof 
a  joint  obligor,  tiie  debt  can  never  survive  against  his 
heirs,  executors  or  administrators  ;  which  rule  frerjueut- 
ly  is  injurious  and  oppressive  to  the  sur\iving  obligor  or 
obligors  :    to  remedy  which  be  it  enacted,  tliat  from  and 
after  the  passint^  of  this  act,  in  rase  of  the  death  of  one 
or  more  joint  <»bligor  or  obligors,  the  joint  debt  or  con- 
tract ^hall  and  may  survive  :tgainst  the  heirs,  executors 
or  administrators  of  the  deceased  obligor  or  ohligorsJas 
well  as  agaiust  the  survivor  or  survivors  ;  and  when  all 
the  obligors  shall  die,  the  debt  or  contract  shall  survive 
against  tho  hfirs,  executors  and  administrators  i>f  all  the 
said  joint  obligors.' 

Jones  for  tlie  Defendants — This  act  was  made  for  the 
benefit  of  the  obligee  or  credit<ir,  as  well  as  for  that  of 
the  debtor.  It  was  for  the  benefit  of  the  obligee  that  he 
should  not  t}e  confined  to  the  survivor,  as  he  peril  a  ps  might 
be  insolvent  «>r  not  to  be  come  at,  but  that  he  might  re- 
sort also  if  he  chose  to  the  executors  of  the  deceased,  whe 
perhaps  were  solvent  and  within  tlie  reach  of  process. — 
The  old  rule  was  frequently  injurbus  to  the  surviving 
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obligor  where  he  was  onlj  a  surety — the  creditor  was  ^^V  ^^^^* 
obliged  in  tlie  first  instance  to  take  his  remedy  against 
him.  The  act  meant  to  remedj  the^^e  mischiefs,  by  ena- 
bling the  creditor  to  sue  either  the  one  or  the  othor  at 
his  election  ;  with  this  view  it  says,  (he  debt  shall  sur- 
vive  as  well  against  the  executor  as  the  survivor — not 
that  it  shall  survive  against  both  jointly,  but  it  is  to  bea 
debt  chargeable  upon  one  as  well  as,  that  i^  to  say,  in 
like  manner,  as  against  the  other  or  survivor.  How  did 
it  survive  against  the  survivor,  at  the  time  of  passing  this 
act?  Why,  against  him  severally  and  jointly,  with  tlie 
other — as  to. him,  there  is  no  alteration  by  this  act — be 
standa  as  he  did  before.  The  act  professes  to  be  mado 
for  his  benefit,  but  if  he  is  still  jointly  to  be  sued  with  the 
exerutor,  he  is  no  more  exempted  from  suit  than  before. 
Whether  only  a  surety  or  a  principal,  the  injury  com- 
plained of  in  tiie  preamble,  as  to  him,  remains  nearly  the 
same  ;  and  as  to  the  executors,  if  they  be  tlie  executors 
of  a  siriTty,  they  arc  in  a  woi'se 'situation  th:in  before,  .if 
they  are  now  necessarily  to  be  sued  under  ttiis  act.  As 
to  the  creditor,  ho  too,  in  many  instances,  is  placed  in  a 
worse  situation,  if  lie  must  now  sue  the  executors  together 
with  the  survivor,  when  they  are  not  perhaps  amenable 
to  process  wliirli  must  be  continued  to  the  pluries  before 
he  can  proceed  against  thi*  survivor  who  is  on  the  spot. 
The  creditor  will  be  delayed  longer  than  if  this  act  had 
not  l^een  made — how  is  it  beneficial  to  the  creditor  to  say, 
you  shall  sue  both,  wlien  by  so  doing,  he  will  be  greatly 
dcluyc|]j  atid  when,  but  for  the  act  he  might  proceed  to 
judgment  immediately  against  the  Hurvi\or  ?  But  if  the 
act  gives  election  to  sue  either  the  one  or  the  other,  as  I 
contend  it  does,  then  the  creditor  receives  a  benefit  from 
it  which  he  had  not  before :  he  may  sue  the  real  debtor 
only  leaving  oul  the  innocent  surety,  and  he  may  proceed 
without  the  delay  incident  to  suing  them  botfi — the  other 
construction  subjects  to  all  the  inconveniences  just  now 
jMiinted  out.  Sfinie  argument  may  be  drawn  from  the 
words  of  the  sentence  next  following — "And  in  all  cases 
of  joint  obligations  or  assumptions  oi  co(iartners  and 
others,  entered  into  after  the  passing  of  this  act,  suits 
may  be  brought  and  prosecuted  on  the  same,  in  the  same 
manner  as  if  such  obligations  or  assumptions  were  joint 
and  several.'*  The  Legislature  provides  for  cases  before 
the  act,  and  for  cases  after  it;   with  respect  to  the  latter 
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May  1796.  the  remedy  hIirH  be  joint  and  several — is  there  any  remr 
^"^^^^"^^^  son*  wii>  they  should  wisli  it  to  bo  joint  only  in  the  for- 
mer cast*B«  and  to  aitt  r  it  Croni  several,  as  to  the  snrvi* 
vors*  to  jriint  against  ihein  and  the  eiecutors  f  The  Le. 
gisLiture  evid»*nll\  considered  that  to"  make  the  reme4ly 
several,  was  ess<  utial  to  the  purp<»<ies  ot'justici*.  or  why 
did  the>  say  in  liiis  sentence  that  a  joint  assuinption  sliM 
be  several  aUo  f  And  if  they  did  consider.it  esseririal  to 
justice  that  it  should  he  several  as  well  .is  joint,  why  im 
the  preceding  sentence  have  they  intended  to  alter  the  se- 
veral remedy,  into  a  joint  one  f  Not  to  say  any  thin^  of 
the  uncommon  judtj;mcnt  that  such  a  suit  as  the  present^ 
must  necessarily  require,  the  smallest  consideration  up- 
*  on  that  |)oint  only  uill  serve  to  show  the  confusion  that 
a  different  construction  uf  the  act  would  produce* 
(356)  E  contra — ^t  was  urged  that  the  point  now  in  contro- 
versy  had  hcen  settled  at  Salistiury,  U|Kni  argument  in  the 
case  of  Browfu  J^easrs.  Campbell  Sf  Co.  v«  Daniel  Clean/ 
&  James  Craig^  administrators  of  David  Cralg^  Septem- 
ber term,  1794. 

Curia  advisari — After  a  few  days  taken  to  consider, 
they  gave  jud/^uient. 

Per  airiam — Wc  have  looked  into  the  case  cited  at  tlie 
har  the  other  day,  derided  at  Salisbury— it  was  a  case 
decided  upon  argument  hy  Judge  Ashe  and  Judge  Wu- 
T«TAMS — we  are  satisfied  with  the  reasonsof  that  derision 
as  given  by  Judge  Williams.  Wlierefoi-e  let  judgment 
be  entered  for  the  Piaintiff^  and  it  was  entered  accord- 
ingly. Thru  the  IMaintitts  in  all  the  other  suita depend- 
ing upon  the  decision  of  this  pointy  entered  up  their  judg- 
ment also. 

NoTK. —  Vide  Brmuii,  Campbell  k  Co,  ▼.  Clary  &  Crd»g»  Mm*n,%n& 
the  note  thereto,  ante  107. 

Glisson  V.  the  Executors  of  Newton. 

Defendant  had  be^n  awarded  to  pay  PiaintifTa  ceriiiinsum,  bat  at  (he 
day  of  pMymenty  nor  having  the  money,  he  agreed  with  Plain  (Tto 
give  more  than  sis  per  cent,  for  indulgence  :  :«nd  n  bond  was  g^ven 
for  tht  principal  sum,  and  tht.*  Anriouni  b  >ve  the  legal  in^^'rest  wti 
paid  partly  in  money,  and  a  note  given  fur  Ihe  balance: — Upon  an 
action  on  the  bond,  it  was  held,  that  the  transaction  was  iisorious 
and  the  bond  -void. 

Debt  upon  bond,  and  the  statute  of  usury  pleadeil. — 
Upon  evidence  it  apiieared,  that  disputes  existed  between 
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the  Plaintiff  and  Dpfendant,  relative  to  a  tract  of  land  ;  May  1796* 
that  they  agreed  to  submit  these  disi^utes  to  arbitration  ;  n^^>^^^^ 
that  the  arbitrators  awarded  Glisson  to  f;ive  possession 
of  the  land  to  J)rewton  at  a  preffsed  day;  and  that  on  the 
same  day,  Newton  sboaid  pay  ninety  pounds  to  CHisson* 
On  the  day  appointed,  Mwton  being  unable  to  pay  tho 
money,  proposed  that  Qtisson  should  give  time  for  pay- 
ment, about  eleven  months  hmc^er  ;  for  that  forbearance 
he  would  give  a  premium  of  25  dollars,  and  moreover,        ' 

pay  the  legal  interest this  projiosal  was  accepted  by 

Glisson^  Whereupon,  the  bond  in  question  was  drawn, 
payable  at  a  day,  about  eleven  months  fi*om  the  date,  and 
^^OBWtan  paid  down  13  dollars,  and  gave  a  separate  note 
for  ttie  balance  »f  the  35  dollars* 

It  was  argued  by  Slade  for  the  Klainti(r,*that  this  was 
not  usury  to  avoid  the  bond — usury,  could  only  be  com- 
mitted on  the  loan  of  money  ;  and  this  was  not  a  loan, 
but  a  giving  a  further  day  of  payment  for  a  sum  already 
due  from  the  Defendant.  It  is  nut  usury  for  another  rea- 
son— tlie  act  says,  <*  And  that  all  bonds,  contracts  and  as- 
surances whatsoever,  made  after  the  time  aforesaid,  for 
the  payment  of  any  principal  or  money  to  be  lent,  or  co- 
venant to  be  performed,  upon  or  for  any  usury,  where- 
upon or  whereby  there  shall  be  receixed  or  taken,  above 
the  rate  of  six  pounds  in  tlie  hundred  as  aforesaid,  shall 
be  utterly  void;''  Now  upon  the  bond  which  is  the  foun- 
dation of  this  suit,  there  is  not  any  thing  reserved  more 
than  the  legal  interest ;  nor  thereby  is  there  reserved  or 
taken  more  than  lawful  interest ;  and  therefore  the  bond 
is  not  within  the  woi*ds  of  the  act  so  as  Co  be  made  void 
by  it,  whatever  fate  the  note  might  undergo,  were  a  suit 
instituted  upon  that.  To  the  first  part  of  his  argument, 
be  cited  Cowp.  77 2^  I  IS. 

Sampson  e  ctmtra — Where  a  man  has  my  money  in  his  rao^s 
bands,  and  1  agi-ee  to  give  him  day  of  payment  for  it,  v^  .> 
that  is  as  much  a  loan,  within  the*  meaning  of  the  act,  a9 
if  I  had  actually  advanced  him  that  much  money,  and  this 
seems  to  be  admitted  in  one  of  the  cases  cited  from  Cotc- 
per.  Then  when  this  bond  was  taken,  4here  was  a  loan 
for  a  less  time  than  a  year,  and  upon  the  contract,  which 
is  the  parent  of  the  bond,  there  is  a  reservation  of  more 
for  giving  day  of  payment— much  more  than  the  act  al- 
lows. The  case  of  the  Plaintiff  is  no  way  bettered  by  ta- 
a  separate  security  for  the  excessive  sum.     Would 
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May  1796  that  serve  to  evade  the  act,  nothing  were  more  easy  than 
^^■^*^^^^^  to  avoid  the  effect  of  it,  which  has  heen  hitherto  supimsed 
80  difficult  and  indeed  impossiUe  to  be  eiuded>  He  cited 
1  Haw.  P.  C*  24a.  and  a  case  rrom  Crok^s  Rip.  a  Orv. 
507 — Boherts  ^  Premtnn — ^where  there  were  two  instriH 
mentfi,  one  for  securing  the  principal  sum,  the  other  for 
securing  the  unlawful  interest ;  and  Doug.  235.  These 
authorities  are  directly  in  point  to  the  question  now  be- 
roi*e  the  court*  and  decide  it  in  favour  of  the  Defendant. 
Some  of  them  are  exfiositions  upon  the  Atth  Annfiv  from 
which  our  act  is  copied  verbfUim — the  construction  upon 
that  act*  is  a  construction  ufion  ours.  Upon  these  ai^hor- 
ities,  1  submit  th**  case  of  my  client  to  the  court. 

Per  curiam — We  wish  for  time  to  consider  of  ihi»  ques- 
tion ;  and  that  a  special  verdict  or  statement  of  facts  in 
some  form  may  be  made,  that  will  put  it  in  our  power  to 
paSM  judgment  hereafter^  when  we  shall  have  had  time  to 
loiik  over  the  authorities  cited,  as  well  as  any  others  that 
may  tend  to  throw  light  upon  the  subject  This  was 
agreed  to  by  the  counsel,  and  a  special  verdict  found, 
which  stated  tlie  above  facts.  After  some  days  taken  to 
'Consider,  the  court  gave  judgment. 

Per  curiam — We  have  considered  of  this  case  with  at- 
tention, and  have  looked  over  the  authorities  upon  the 
subject,  as  well  those  cited  at  the  bar,  as  also  a  case  in 
,  S  Term,  S53,  and  other  cases  found  in  the  different  Re- 

porters. We  have  in  fact,  been  averse  to  delaring  this  tu 
be  a  case  of  usury  within  the  act,  because  in  that  eventf 
the  principal  sum  secured  by  this  bond,  which  is  a  jost 
debt,  will  be  lost  as  well  as  the  unlawful  interest  secured 
^  by  the  note,  but  tite  authorities  in  the  books  are  too  strong 
to  be  surmounted.  Any  shift  or  device  whatsoever,  to 
take  more  than  the  interest  allowed,  and  particularly  the 
device  af  securing  the  principal  and  interest  by  distinct 
assurances,  is. incompetent  to  the  purpose  of  taking  tiM 
(3S8)  ^^^  out  of  the  operation  of  the  act.  If  the  contract  it- 
self, is  upon  the  whole  face  of  it,  a  contract  to  have  a 
greater  premium  than  the  law  allows,  It  is  %uiid,  whetiier 
it  remains  a  par#l  contract,  or  becomes  clothed  with  le* 
gal  solemnities  ;  as  is  siso,  every  security  or  assuranre 
founded  upon  it,  nhetber  one  only,  or  more.  This  is  the 
true  meaning  of  the  act.  Without  any  adjudged  case. 
we  should  be  bound  to  decide  in  the  same  manner — wert 
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the  act  to  be  evaded  by  so  simple  a  contrivance  as  that  ^^7  ^^^* 
of  taking  two  secarities,  the  one  for  principal,  the  other  ^"^'*''"*^ 
for  the  unlaMat  preniam*  it  would  answer  no  pur- 
pose whatsoever..  The  IS  dollars  received,  is  above  the 
rate  allowed  by  law— -and  should  we  decide  that  the  con- 
tract is  not  asuriousy  so  as  to  avoid  the  bond,  immediate* 
l|r  the  Derendant  may  sue  for  the  double  value,  upon  the 
last  clause  of  the  act.  Wherefore  Irt  judgment  be  for  the 
Defendant,  and  it  was  entered^ccordingly* 

NoTB Vide  Carter  y.Smndp  Conf.  Rep.  28. 

Executors  of  Cruden  v.  Nealc«. 

* 

plaintiff  sued  on  a  bond»  and  the  plea^  which  wasfoundeddh  the  lOt^t 
section  of  the  act  of  1777,  c.  %  stated  in  substance  that  Plaintiff  had 
removed  from  the  State  to  avoid  aisisting  in  the  war  of  the  Revoju* 
tioD  \  that  he  had  attached  himself  to  the  enemy,  &c.  HdiU  that  if 
Plaintiff  was  a  citizen  of  this  country,  the  101st  section,  before  re- 
ferred to,  is  repealed  as  to  him,. by  several  acta  of  the  State  Legis* 
lature  ;  and  if  he  was  not  a  citizen,  but  a  British  subject*  then  by 
the  4th  article  of  the  treaty  of  peace,,  he  is  considered  as  an  alien 
friend^  and  entitled  to  sue  in  our  courts. 

The  plea  in  substance  stated,  that  the  PtaintiflT  in  the 
jear  remoyed  himself  from  this  State  to  avoid  giving 
his  assistance  in  the  then  war,  carried  on  against  the 
King  of  Great-Britain,  and  attaclied  liimself  to  the  enemy» 
8tc.  and  the  plea  coneliidi^d  with,  paying  judgment^ 
whether  he  should  be  answered,  &c*  To  this  there  was 
a  demurrer  and  joinder. 

Counsel  for  the  Plaintiff— It  will  not  be  denied,  and  is 
admitted  by  the  pleadings,  that  the  Plaintiff*  previous 
to  the  Bevelution   resided   in  this  country ;  after    tlie 
establishment  of  the  present   form  of  government   lie 
can   be  considered  but  in  one  of  these  two  lights,  as 
one  who  refused  to  become  a  member  of  the  new  go* 
vemment,    continuing    his  allegiance   to  the  King   of 
Great- Britain,  or  as  a  citizen.     When  a  change  of  go- 
wernment  takes  place,  from  a  monarchical  to  a  republiraa 
g^overnment,  the  old  form  is  dissolved.    Those  who  lived 
under  it,  and  did  not  chiise  to  become  members  of  the 
new,  had  a  right  to  refuse  their  allegiance  to  it,  and  tf> 
retire  elsewhere.    By  being  a  part  of  the  society  subject 
to  the  old  government,  they  had  not  entered  into  any  en* 
^^i;ement  to  become  subject  to  any  new  form  the  majority 
might  think  praper  to  adopt.    That  the  majority  shall 
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May  1796  prevAili  18  a  rale  posterior  to  the  fornnfttion  of  govern^ 
^•^"'^'^^^x'  inenty  and  re Rult8  from  it.  It  is  not  a  rule  binditi|;  upon 
niankind  in  their  natural  state.  There^  every  man  ia 
indt  pendent  of  all  lawsy  except  those  prescribed  by  na- 
tute.  He  is  not  bound  by  any  institutions  formed  by  his 
^339)  fello«-nien  without  his  consent.  The  Plaintiff  here  is 
not  stated  by  the  plea  ever  to  have^  become  a  citizen  or 
member  of  North-Carolina.  The  fact  is  that  he  never 
was  a  citizen.  Had  that  fact  been  stated,  we  should 
have  replied  to  it.  As  he  still  remained  a  subject  of  the 
King  of  Great-Britain,  then  although  the  intervention  erf" 
war  suHfiended  his  right  to  commence  an  action  in  our 
courts^  that  was  but  a  temporary  obstacle,  ceasing  with 
the  war  which  caused  it ;  his  right*  revived  wht*n  the 
war  ended.  The  clause  upon  which  this  plea  is  formed 
is,  th^  101  at  section  of  1777,  c.  2*  *'  Provided,  that  no 
person  who  hath  taken,  or  shall  take  part  with  the  ene* 
mies  of  America,  or  who  hath,  or  shall  refuse,  when  law- 
fully required  thereto,  to  take  the  oath  of  allegiance  and 
.  abjuration  required  by  the  laws  of  this  State,  or  who 
hath  or  shall  remove  from  this  State,  or  any  of  the  United 
States,  to  avoid  giving  their  assistance' in  repelling  the 
invasions  of  the  common  enemy,  or  who  hath  or  shall  re- 
side or  be  under  the  dominion  of  the  enemies  of  America, 
other  than  such  as  are  detained  as  prisoners  of  \ftar,  nor 
any  person  claimtng  by  assignment,  representation  or 
otherwise  by  or  under  any  stich  person,  shall  have  «»r  re- 
ceive any  benefit  of  this  act :  but  all  right  of  commencing 
or  prosecuting  any  suit  or  suits,  action  or  actions,  real, 
personal  or  mixt,  shall  he  and  is  hereby  suspended,  and 
ahall  remain  suspended  until  the  Legislature  shall  make 
fuf^ther  provision  relative  thereto."  This  is  but  a  decla- 
ration of  the  Legislature  <so  far  as  regarded  British  sub- 
jects, of  what  the  law  of  nations  was  ;  and  it  was  intended 
to  operate  no  longer  than  the  law  of  nations  would  have 
operated  to  the  exclusion  qf  the  Plaintiff  from  our  courts, 
namely,  during  the  continuance  of  the  war.  The  clause 
says,  the  Plaintiff's  right  shall  be  suspended  until  the 
Legislature  shall  make  further  provision  relative  thereto; 
and  it  must  be  aditiitted  there  is  not  any  express  provi- 
sion made  by  the  Assembly  since  ;  but  being  made  with 
a  view  to  the  continuance  of  the  war,  and  this  State  hav- 
ing afterwards  made  one  of  the  United  States  who  en- 
tered into  a  treaty  for  the  termination  of  that  mar,  it  fol- 
lows^ ^that  all  the  acts  of  our  Legislature  made  for  the 
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purpose  of  distresHin^  the  enemy,  op  to  prevent  ilxejir  ^^^  ^^^^ 
strenKtIieiting  rheni-seivpSf  were  tliereby  ipso  facto  repeal- 
ed. Though  ihe '  State  represented  in  the  Aniiembly 
have  not  by  that  Anaembly  expre.ssly  passed  an  act  of 
repeal,  yet  the  State  represented  elst^where  hath  ap^reed 
to  and  ratified  a  public  act*  whi(  h  does  away  all  the  con- 
aequencea  arising!;  from  a  state  of  warfare — of  which  the 
Flaintift's  disability  to  sue  in  this  r(»urt,  isonr*  Where  (340) 
that  body,  with  whom  is  lodged  tne  sovereij^n  pnwer  to 
make  a  treaty  of  peace,  makes  such  treaty  iri  a  Cf>nstitu- 
lional  manner^  it  is  an  act  of  the  Legislature  as  ^o  the 
purpose  of  rei)ealinfK  ail  former  acts  of  every  State  Le- 
gislature to  the  contrary.  It  is  an  act  of  the  people  of 
^11  the  States,  done  by  those  wlio  are  constitutionally  em* 
powered  i<*  do  ir ;  and  all  acts  opiwFcd  to  that  state  of 
things,  iiHroduced  by  the  treaty  must  cease,  or  ^ach 
State  may  still  treat  as  enemies  those  with  x^hom  the 
treaty  directs  a  restoration  of  the  rij[;lit8  of  peace.  Can 
a  man  be  entitled  to  the  rights  of  an  alien  frtend^  and  yet 
not  be  allowed  to  sue  in  our  rourts  f  Can  any  roan  who 
Ii%ed  under  the  dominion  of  the  Kiiig  of  Great-Britain 
during  the  time  of  the  late  war,  be  entitled  to  sue  in  this  ' 

court*  if  that  clause  is  not  repealed  by  the  treaty  I  But 
if  this  law  is  not  repealed  by  a  discontinuance  of  the  war, 
by  means  of  the  treaty  and  a  restoration  of  peace,  yet 
certainly  as  to  British  subjects  it  is  ivpealed  by  the  fourth 
section  of  the  treaty  of  peace — creditors  on  either  side 
shall  meet  with  no  lawful  impediment  to  the  recovery  of 
the  full  value  in  nterlin.s:  money  ofail&oim^cfe  debts  here- 
tofore  contracted.  By  this  article,  British  creditors  h»ve 
a  right  to  recover  their  debts,  and  thry  cannot  recover 
them  bot  by  means  of  suits  to  be  instituted  in  our  courts. 
This  article,  with  the  rest  of  the  treaty,  by  an  express 
act  passed  in  1787,  is  made  part  of  the  law  of  the  land  ; 
and  if  the  operation  of  tlie  treaty  is  inconsistent  uitli  the 
101st  section  of  the  court  law,  it  follows  that  that  section 
is  repealed,  so  far  as  the  inconsistency  reaches  ;  and  then 
the  plea  is  not  tenable,  and  ought  to  be  overruled  by  the 
court.  But  suppose  the  Plaintiff  was  a  citizen  of  this 
State,  then  hcrw  is  this  101st  section  to  be  viewed,  u|ion. 
a  comparison  with  the  constitution  of  this  State  flien  just 
estahlfsiied  ?  If  he  was  a  citizen,  and  attached  himself 
to  the  enemy,  and  aided  thent  iti  their  attempts  to  subju- 
gate the  country,  he  was  guilty  of  high  treason-— the  con- 
iequence  would  be  the  loss  of  his  right  to  institute  an  ac*' 
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May  1796.  tion.  Judgment  of  deaths  forfrif are  of  estate,  and  a 
^"^"^^^^^^  disability  to  apply  to  liis  country  for  relief  against  th© 
injiistifo  of  othern  in  civil  rasps»  will  be  the  conBequeiioes 
of  the  fact  stated  In  the  plea.  But  can  such  a  fact  be 
pi'esumed  ?  Can  it  bo  averred  against  a  roan  wbohaanot 
been  convicted  of  it  i  Can  it  be  tried  indirectly  in  a  civil 
action  i  These  questions  cannot  be  answered  in  the  affir- 
mative. Then  this  plea  should  have  stated  the  fact  witli 
sucli  circumstances  as  were  necessary  to  establish  it.  It 
(341)  should  have  set  forth  the  record  of  the  Plaintiff's  con  vie- 
tion  and  attainder.  %  Where  a  man  becomes  a  citizen  of 
a  free  country,  his  rightto  dcjnand  justice  and  redress  of 
wrongs  becomes  at  the  same  time  one  of  his  most  esseii* 
tial  privileges.  He  cannot  enjoy  safety  and  tlie  protec- 
tion of  the  la\%s  without  it.  Without  it  he  is  not  free, 
for  what  is  Iroedom  but  security  rendered  by  law  to  the 
individual.  It  is  not  denied  but  that  every  citizen  may 
forfeit  his  right  to  protection  by  enormous  transgressions 
against  the  laws  of  his  country,  where  they  have  exacted 
such  a  forfeiture  as  a  part  of  the  punishment.  A  citizen 
of  North-Carolina  may  forfeit  his  right  of  pi*otection  by 
the  commission  of  high  treason,  but  whether  he  has  com* 
mitted  high  treason  or  not,  can  no  otherwise  be  ascer* 
tained  but  according  to  the  rule  of  the  constitution,  which 
declares,  s^c.  9,  that  no  freeman  shall  be  convicted  of 
any  crime,  but  by  the  unanlnH>us  verdict  of  a  jury  of 
good  and  iaufiil  men,  in  open  court,  as  heretofore  used* 
And  sec.  12,  that  no  freeman  ought  to  be  taken,  impris* 
oned,  or  deprived  of  his  freehold,  liberties  or  privileges, 
or  outlawed  or  exiM,  or  in  any  manner  destroyed  or 
deprived  of  life,  liberty  or  property,  but  by  the  law 
of  the  land.  A  citizen  of  this  country  before  he  can  be 
subjected  to  the  punishment  of  treason,  or  to  the  disabiK- 
ties  consequent  upon  it,  must  be  convicted  by  a  jury  of 
his  neighbourhood,  u|>on  the  previous  accusation  of  a 
grand  jury  of  his  neighbours :  also  upon  a  trial  before  a 
court  appointed  by  law,  for  the  purpose  of  seeing  that  be 
has  every  legal  advantage  the  law*  entitles  him  to.  He 
is  not  to  be  deprived  of  his  liberty,  or  of  hisriights  es<^en* 
,  tial  to  its  enjoyment,  but  by  the  law  of  the  land.  Ami 
what  is  ihe  law  of  the  land  ?  Such  acts  of  the  Legisla- 
ture only  as  violate  none  of  ttie  rules  laid  down  in  the  con- 
stitution—such as  allou  the  citizen  the  privileges  there 
secured  to  him— -acts  inconsistent  with  the  rights  of  free- 
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men  as  declared  in  tlio  cotistitution,  \%liicli  take  away  May  1796- 
their  constitutional  prixilfges,  which,  in  slicirty  deprive '•^''^''^^' 
a  man  of  liis  Jife,  or  of  the  means  of  protection  by  an  ap- 
plication to  ihe  laws  of  his  country  for  redress  of  wrongs^ 
without  a  previous  trial  byjury^and  a  conviction  hy  ttiein» 
are  not  laws  of  the  land — sucfi  are  acts   not   authorized 
by  the  constitution — tliey  have  no  claim  to  the  obedience 
or  support  of  the  citizen  as  laws — they  are  void.     And  if 
the  section  in  question  can  be  made  to  bear  no  other  con- 
struction than  that  of  tsHit^g  away  a  citizen's  right  to  sue, 
before  trial  and  conviction  in  a  constitutional  way*  for 
the  offence  to  which  such  deprivation  is  annexed  as  a  pun- 
isfamentf  then  1  hnmbly  contend,  that  it  is  void  in  itself^   (^a2\ 
and  of  course  this  plea  framed  upon  it  of  no  validity  to   ^ 
binder  the  Plaintiff  from  maintaining  his  action. 

E  contra — It  was  argued  (hat  the  101st  sec.  of  1777* 
ch.  2«  was  intended  to  reach  farther  than  the  law  of  na- 
tions would  of  itself  have  extended — the  disability  to  sue 
created  by  that  would  have  ceased  with  the  war — the  Le- 
gislature intended  that  persons  who  had  resided  here,  and 
been  fostered  and  protected  by  the  country,  and  who  af- 
terwards in  the  time  of  its  distress,  ungratefully  attach-^ 
ed  themselves  to  its  enemy,  should  as  they  separated  them- 
selves, remain  so^  unless  in  such  special  instances  where^ 
at  H  future  day,  the  Legislature  might  be  induced  to  make 
a  special  interference.     With  this  view,  the  disabilities 
are  to  continue  until  the  Legislature  shall  otherwise  pro- 
vide.    All  subsequent  Legislatures  have  been  of  the  same 
opinion--^none  of  them  have  ever  passed  any  act  of  re- 
peal— this  act  is  yet  in  force,  unleas  repealed  by  the  trea- 
ty of  peace  :   but  in  truth,  the  treaty  does  not  repeal  but 
leather  conftrms  tt«    The  fifth  article  provides,  that  per- 
sons of  other  descriptions  than  that  of  British  subjects, 
or  of  persons  resident  in  districts  in  possession  of  his 
]VIajest}^!s  arms,  who  ha\c  not  borne  arms  against  the 
United  States  ;   which  includes  all  such  persons  as  ha\e 
li^ft  the  country  and  attached  theinsehes  to  tlie  enemy* 
shall  have  liberty  to  go  to  any  part  of  the  United  States 
atitl  there  to  remain  t^aelve  months  unmolested,  in  their 
endeavors  to  obtaiti  thte  restitution  of  such  of  their  estates* 
rights  and  properties,  as  may  have  been  confiscated-^ 
tliis  is  all  that  is  stipulated  in  their  favor.    They  are  to 
be    received   as  supplicants   for  the  restitution  of  their 
rights— these  rights  arc  not  to  be  restoreil  but  by  the  free 
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May  1796.  consent  of  the  Ligislature.    This  part  of  the  treaty  ad- 

^^^'"'^'^^^  mits  the  valiflity  of  the  laws  depriving  them  of  their  rights* 
It  18  couformatory  of  the  nets  on  that  head.  If  thej  have 
been  subjected  to  the  disability  of  commencing  suits  this 
treaty  stipulates  no  nnire  for  them,  than  that  they  shall 
liave  an  opportunity  of  interceding  for  its  removaL  If 
persons  of  the  PlitintiiT'H  description  are  eiUitled  to  re- 
cover their  debts-contracted  bona  fide,  before  the  enil  of  the 
war,  yet  that  is  not  incompatible  with  the  plea.  He  may 
be  entitled  to  the  debt,  and  as  yet  have  no  remedy  for  it. 
It  is  not  new  in  law  to  have  a  right  without  remedy. — ^ 
The  sovereignty  of  the  country,  from  motives  of  policy 
and  public  utility,  frequently  deny  a  remedy  to  acknow^ 
ledged  rights,  sometimes  for  a  short  time  only,  sometimes 
forever.     In  these  instances,  their  right  to  do  so,  has  ne- 

^(34S)  ver  been  questioned.  They  have  a  right  to  be  guided  in 
the  adoption  of  public  measures  by  a  regard  to  the  pub- 
lic happiness,  and  to  deny  upon  that  ground  to  an  indi- 
vidual, \>hat  it  would  seem  Just  to  allow  him  In  common 
with  other  citizens,  merely  because  it  is  promotive  of  the 
public  advantage,  to  deny  him  a  remedy  in  a  case  thus 
circumstanced.  The  sovereign  power  of  every  country 
is  the  proper  judge  of  the  cases  wiiere  such  remedies 
ought  to  be  denied.  A  debt  barred  by  th<*  act  of  limita* 
tionsf  is  an  existing  debt,  not  extinguished  by  length  of 
time,  and  capable  of  acquiring  a  remedy  upim  easy  terms, 

/  yet  the  law  denies  a  remedy  upon  motives  of  policy.     An 

infant  may  contract  a  d^ bt,  and  a  creditor  be  entitled  to 
a  remedy  against  him — here  the  transaction  is  not  vutdy 
the  debt  exists,  and  the  slightest  assent  to  tlie  contract 
whei)^  of  age,  revives  it.  In  the  case  of  outlawry,  the 
outlaw  ^.r  any  injury  done  to  his  person,  is  entitled  to  a 
satisfacti'dn^  b«it  not  to  any  remedy,  till  his  outlawry  be 
reqioved.  VSliere  a  treaty  is  made  between  two  natioiia 
againf)t  cvnfisj^tion  of  debts  in  the  event  of  war,  Uie  ci- 
tizens oAbcc/ne  nation  have  a  right  to  their  debts  against 
(he  .^iUz^ens  of  the  other ;  but  the  sovereign  power  may 
-^eny  tfieiif  a  remedy,  and  frequently  will  deny  it  even  at* 
ti^r  iiii^w.ar,  until  the  cause  be  removed.  Many  other 
examples  might  be  given.  So  that  if  it  be  taken,  that  the 
Plain  jff  is  one  of  those  persons  who  is  entitled  to  his<tebt 
under  the  4th  article  of  the  treaty,  that  is  not  concitiHive 
to  pro\e  him  entitled  to  come  in^t  this  court  for  it  before 
a  re[)eal  of  the  lOlst  section  of  the  couil;  law.    The  Le- 
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gislature  tiad  tbe  p(>wer  to  continue  the  suspension  of  liis  M*y  1796. 
right  pven  until  thi«  time,  tiiid  iti  iloiiiR  so,  tliejr  may  hAve^-^'^'''*^ 
HCted  upon  very  sufficient  rentniis. 

Per  cirriam — It  is  not  stutfil  iti  llie  plea,  nnr  clearly 
adtnilied  at  the  har,  wlietlier  the  Plaintiff  wan  ever  n  ci- 
tizen iif  this  cooniry,  or  only  resided  here,  in  the  time  of 
the  ronnation  of  lite  new  gnvei-nmeiit.  If  he  only  resi- 
ded here,  and  never  became  a  cilizeit,  he  in  to  be  consi- 
dered as  a  Briti<>h  subject;  and  that  |>erhaps  niHy  make 
iiis  case  very  dilferent  fl-oiii  that  ofa  citizen  who  attach- 
ed himself  to  an  enemy,  and  took  up  arms  against  the 
cuuiiti-y. 

Counsel  for  the  PlaintifT — He  never  was  a  citizen — 
the  counsel  im  the  other  side  cannot  say  he  whs — the  jilea 
does  not  slate  him  to  haie  been  a  citizen  at  the  time  of 
his  departure. 

Per  curiam — We  will  take  time  to  consider  of  the  plea,  ' 

and  give  jn(I.^Tiirnl  sometime  before  the  end  of  (lie  term- 
After  a  few  dHy-t  tliey  gave  judgment. 

Fer  curiam — All  iit-rsons  in  j;en<^ral,  as  well  foreign-    (baa\ 
era  HS citizens,  miiy  come  into  this  court  to  recover  rights    ^       ■' 
vilhhelil,  niid'tii  oht;tin  siitittfaclioii  for  injuries  done,  un- 
less  wliL-re  Ihey  are  subj'-it  to  some  disrihlliiy  (tie  law  im- 
piisrs.      Foiei^iirrs  are  in  general  entitled  to  sue,  unless 
It  war  exists  briwicii  our  country  anil  Iheir-i.     Tlie  101st 
srclioirof  1777,  c.  2,  is  certainly  repealed  as  tn  till  Bri- 
tish RubjpctH,  hy  the  4th  article  of  the  treaty  ;  wliich   is 
tn  be  rogiii'ded  as  law  p:irHmouni,  the  nct^  of  any  State 
Legislatui-e  to  the  contrary,  nniil  that  treaty   shall   be- 
come susjicnded  by  the  sovereign  anil 
tlie  power  to  suspend  it.     Each  de| 
ment  empowered  to  do  a  aovcreign  i 
fairs  of  the  guvornment,  mu-tt  in  do 
,lish   whai  the  ^vhole  iieople,  and  c 
bound  by  as  done  by  com|ietent  auti 
prated  hy  1767,  c.  I,  (Icclaiitig  this 
f>f  the  law  of  the  land.     As  to  Brtti: 
much  to  be  ilonbted,  whether  the  roe 
lite  war  by  a  treaty  of  jicace,  did  nn 
Tliat  restores  them  with  regard  to  ■ 
rniidition  of  alien  friends,  and  to  all  tlie  rights  belonging 
to  that  character,  one  of  which  is,  the  risht  of  commenc- 
ing H  prosecution.     It  is  incompatible  withaslatenf  na- 
tional friendship,  and  is  a  cauto  for  war,  if  the  citizens 
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M»y  1796.  Qf  anotliei*  country  arc  not  allowed  to  sue  fop  and  obtaifi 
^^^^"^^^  redrcRH  of  wronf^  in  our  courts.  But  hciweirer,  this  may 
Ucf  British  subjects  by  the  4th  article  of  the  treaty,  are 
to  be  entitled  to  recover  their  debts,  and  this  they  can- 
not do  without  institullnf^  suits,  ^tutndo  aliqwid  conee- 
dUuTf  oonceditw  ut  uf,  'Sine  qaa  non  pervenitttr  ad  iUud, 
Tlie  Plaintiff  is  not  stated  by  the  plea  to  hate  been  a  citi- 
zen f  we  cannot  say  he  was — but  say  he  was  a  citizen,  * 
the  laws  may  suspend  the  ri.qht  of  suinj^  for  a  certain 
time,  or  ontil  a  certain  period,  either  to  all  the  citizens 
with  reH|iect  to  certain  cases,  as  was  done  in  1783 ;  or 
to  a  description  of  citizens  coming  under  particular  ctr» 
cumstanc^s,  an  citizens   for   instance  who  h^d  notori- 

*  ously  joined  the  enemies  of  tlie  country.  It  would  have 
been  equally  imp<ilitic  to  have  suffered  them  to  recover 
in  the  time  of  war,  although  they  could  not  be  ari^ested 
so  as  to  be  convicted  of  treason,  as  to  have  suffered  a 
British  subject  to  recover.  Tlie  reason  for  excluding 
the  latter,  applied  with  equal  force  to  the  exclusion  of  the 
former.  The  fact  of  joining  the  enemy,  upon  a  plea  in 
disability,  might  be  asrertaitied  by  a  jury  as  well  as  any 
other  fact*  This  would  nol  be  ascertaining  a  fact  for  the 
(345)  purpose  of  punishing  the  party  for  his  treason,  but  for  the 
purpose  of  excluding  him  for  the  present  from  our  courts 
of  justice.  In  the  same  manner  as  the  fact  of  being  an 
alien  enemy  is  found,  and  operates  when  found.  This 
clause  seems  to  have  been  made  with  a  view  to  the  war 
then  carrying  on,  to  prevent  those  inimical  to  us  from 
getting  into  their  possession,  any  of  tiie  wraith  of  the 
nmntry,  which  might  enable  them  to  fight  us  witii  more 
advantage.  Considering  it  in  thiH  liglit,  it  would  seem 
as  if  the  clause  itself  should  expire  with  the  war*  the  ter- 
minating that  being  a  providing  otherwise  within  the 
words  of  the  act,  and  that  termination  effected  by  those 
who  were  vested  with  power  to  do  that  act  of  sovereignty 
that  was  absolutely  binding  up<m  every  State,  notwitli* 
standing  any  particular  act  ol  the  State  Legislature  to 
the  contrary  remaining  uni*epealed  by  the  State  Legis* 
Mature.     But  tliere  are  sundry  acts  of  the  Legislature, 

.  wliich  have  repealed  thin  clause  with  respect  to  the  greater 
number  ufcitiz**ns  who  had  fallen  under  its  operation. 
By  178d,c.  6,  all  manner  of  treasons,  misprisions  of  trea- 
son, felony  or  mindemeanor,  committed  since  the  4th  July, 
1776,  are  pardoned  and  put  in  total  oblivion:  but  thn* 
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act  18  ;iot  to  pardon  or  dtarhar|i;e9  or  give  any  beneSt'to  ^^^  ^'^^ 
per(»i>nB  who  have  taken  conmimionsy  or  have  be^^n  de-  ^■^^^^'^'^^ 
nomiiiated  officers,  or  acted  as  sock,  or  to  sach  as  have 
attached  tbemaelve»  to  the  British  and  oontinned  without 
the  limitHor  the  Stute»  and  returned  within  twelve  months 
before  the  passing  the  act :  and  nothin^^  in  that  act  is  to 
be  so  construed  as  to  bar  any  citizen  from  his  civil  action 
for  tlie  recovery  of  debt  or  damai^es.     By  this  act  all  the 
citizqns  of  the  State  are  pardoned  all  treascms  and  mis* 
demeanorst  except  those  who  have  borne  offices  in  the 
oiiemy^s  servicCf  or  havini^  been  in  their  sorvioe  as  pri- 
Y^e  men,  had  riot  returned  within  12  months  before  the 
passing  the  act.     Now  if  a  disability  to  sue  is  inflicted 
as  a  pttuishment  for  attaching  himself  to  the  enemy,  then 
the  pardoning  of  that  must  of  course  take  away  the  dis- 
ability •  Quando  iublMiiur  oauut*  subtoUitttr  eiiam  effeeUa. 
Tiien  tlie  lOlst  sectiun  is  rp|iei|lrd  as  to  all  citizt^ns  hut 
those  of  Uie  two  descriptions  mentioned  in  the  act.     By 
1784,  c.  20,  all  persons  who  attached  themKelves  to  the 
enemy,  or  aidfd  them  in  the  prosecntion  of  the  war,  are 
disabled  to  hold  sutftdry  offices  speriAed  in  the  act ;  and 
there  is  a  proviso  annexed,  tliat  that  act  f^hail  not  be  so 
construed  as  to  |iermit  the  return  to  tiic  State  of  any  per- 
son who  acied  as  an  officer  after  being  a  resident  of  the 
State,  or  who  had  not  submitted  to  tlie  laws  of  the  State    /^.^v 
before  the  ratification  of  the  definitive  treaty.     '^Tije  1^*-    \y^^) 
^ifilature  supfiosed,  and  therefore  probably  intended  that 
the  general  implication  arising  from  this  act  would  be, 
that  ail  persons  therein  described,  would  be  entitled  in 
all  tlie  ri^lits  of  citizens  except  those  denied  tl»em  in  the 
Qcty  and  of  course  the  right  to  return  to  this  State,  unless 
hindered  by  an  expre.s.s  clause,  uhich  they  have  made  as 
to  officersonly.  If  such  general  imiplication  waslntentled, 
and  is  restrained  only  as  to  officers,  it  follows  that  all 
other  perscms  are  restored  to  all  tlie  rights  of  citizenship, 
except  the  right  of  being  elected  to  certain  offices;  and  then 
the  101st  section  of  ITTT,  c.  £,  is  repealed  as  to  all  but 
those  who  had  bo^Mie  commissions  in  the  enemy's  service, 
and  particulai'ly  as  to  one  description  of  persons  who 
were  continued  subject  to  it  by  the   act  of  1783,  namely, 
those  wbo  had  attached  themselves  to  tite  enemy  and  re« 
jnained  witht»ut  the  limits  of  the  State,  and  had  not  re- 
lurtied  twelve  months  before  the  18th  of  April,    1783. — 
Xo  the  same  eRect  with  the  act  of  If  84,  is  the  act  of  1785, 
c.  11*    Supposing  the  Plaintiff  to  liavo  been  a  citizen 
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Mty  1796.  ^iio  attached  liimfieif  to  the  enemj,  witliout  havini^  bomf 
^"^'^''^'^^  a  roiniDission  in  their  service^  or  having  boi-tie  a  roiaf* 
nUHdion  t<t  have  subtnittDdf  to  the  laws  of  I  he  Sta«e  befoiti 
thr  ratification  of  the  definitive  treaty,  he  ja  entitled  upott 
the  conHti^uction  of  all  tlieHeacts^  now  to  institute  liis  sttit;^ 
and  this  plea  d<»es  not  state,  either  that  he  bore  a  cimii-» 
mission,  or  that  he  did  not  submit  to  the  laWHof  the  Statd 
l^rore  the  ratification  of  Ihe  definitive  treaty.  Ir  is  oat 
neceHsary  to  consider  ho^  far  the  section  in  question  is 
repealed  by  the  termination  of  the  war,  independent  of 
any  particular  acts  of  the  Legislature-— for  if  the  PlaiB« 
tiff  v\tis  a  citizen,  then  make  the  uorst  of  the  case,  and] 
by  Ihe.  acts  nientioned,  the  101st  section  is  repealed  as  to 
liiifi — it  not  being  pretended  that  he  is  to  be  distinguished 
by  either  of  the  disqualifying  characters  before  mentioned. 
If  he  v^as  a  British  subject,  then  his  right  to  sue  for  aa- 
tccedent  debts  i^  revi\ed  by  the  4th  article  of  the  treaty^ 
and  this  is  such  a  debt.  Let  the  plea  in  abatement  bt 
overruled,  and  the  Defendant  answer  over. 

There  were  several  cases  depending  in  this  court  upon 
the  same  pleas,  and  u|M>n  this  opinion  of  the  court  beinj; 
given,  the  pleas  wei*6  withdrawn  and   the   Defendants 
.   pleaded  in  chief. 

Ai  Hillsborough,  October,  1796,  the  tliree  first  causes 

on  the  argument  docket,  were  standing  u|»on   pleas  is 

abatement,  and  demurrer  thereto  for  the  same  cause,  and 

,     ^.    tlie  pleas  were  overruled  per  Wixi.iams  and  HATvraou, 

(34/;    without  argument,   upon  the  authority   of  the  foregoing 

decision.     AUo  at  Fayetteville,  1796,    a  client    of  Mr. 

WiUtanns^  who  had  joined  the  enemy  in  the  time  of  the 

late  war,  and  who  had  given  notice  of  moving  for  a  writ 

of  error,  was  suspended  by  a  plea  in  disability— that  plea 

was  now  overruled  and  he  was  set  at  liberty  to  proceed. 

Anonymous. 

Iti  a  bill  by  a  wife  for  Alimony,  it  is  most  proper  that  the  husband  he 
held  «o  bail  at  first ;  but  if  that  has  not  been  done«  upon  propci 
Affidavits  by  the  wife«  the  husband's  property  may  be  sequestered 
until  he  gives  security  for  the  performance  of  the  decree. 

A  bill  for  Alimony  was  filed  by  the  wife,  and  no  seca* 
rity  had  been  required  of  the  husband*  The  bill  had 
been  ^^erved  on  him,  and  now  mu  nffidavit  was  madt-  on 
the  pan  of  the  wife,  setting;  forth  divers  circumstances, 
tending  to  shew  that  be  was  preparing  to  remove  him* 
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ii;ji  self  and  his  property  ;•  anil  it  was  mo^cd  on4iep  behalf,  J*JJ[^^,^* 

ler  that  some  iiersnti  be  appointed' to  tHk*»  into  possossinn  so 

irir  inu<li  of  the  property  as  woold  be  siifliciettt  to  satisfy  the 

itiKt  decree  the  court  would  probably  make,  to  be  released  on 

tehs  hiH  giving  Recurity  to  perform  the  decree.     This  was  ur- 

ff  gfd  upon  the  probability  there  was,  as  made  out  by  tlie 

ftkf!  affidavit^  that  should  the  court  otj|>  issue  prores'^  ^   .ir- 

Iif  rc8t  him  and  hold  ttim  to  bail,   that  he  uotild  k<'op    a^  of 

irs9  the  way  till  he  had  dispos(*d  ol' hi-^  pro|)erty,  tu  d    »lien 

d^.  abscond.     And  ihr  PtaititifrN  rotmsel  **i.uh  tliat  this  was 

I^F  »M>  new  motion,  that  the  sume  had  been  done  at  HnUfax, 

fjjf,  in  tlie  case  of  liarr&w  v.  Burrow^  some  years  Me;o,  where 

1^  the  c!0Urf  ord«-red  tho  pntperty  to  he  sequestered  under 

JU,  that  part  of  the  «rt  of  1782,  ch.  11,  where  it  ispmuded, 

1^  that  during  the  drpiMulfncc  ot  the  suit.  At  an>  time,  the 

^y  court  may  require  further  security  from  a  Defendant,  or 

^j  in  failure  there»if,  make  iisr  of  such  personal  process  as 

^  was  formerly  unn'i]  b>  the  court  of  «liar»ce!  y  held  in  <his 
State,  and  incident  to  the  chanccrv  inrisdiction  ;    iind 

^.  shall  in  all  cases  ha\e  power  to  order  such  process  to  en* 

^j  forc4^  their  sentences  or  decrees,  as  liave  usually  belong- 

^  ed  to  courts  of  cliancery. 

E  contra — It  waj^  argued,  that  the  act  empowers  the 
<i;       court  to  require  new  security,  or  to  issue  a  neexpat^  but 
p^        not  to  interfere  with   his  prr»pcrty,  which  is  nnt  to  be 
^        totlched  until  after  the  Plaintiffhath  established  her  claim 
^jt        and  obtained  a  decree.     This  court  cannot  issuo  pr(»('ess 
j;        to  fake  away  a  man's  prriperty  but  in  cases  where  a  dc- 
i        cree  is  to  be  satisfied.     Should  the  property  of  the  De- 
fendant be  now  seized  and  taken  out  of  his  possession,  af- 
ter continuing  in  the  tiaiuls  of  the  sequestrators  for  some 
time,  it  may  appear  upt»n  the  hearinj^  of  tliis  Cduse,  that 
she  is  not  entitled  to  any  dtcree — and  will  the  court  up- 
^         on  the  merc^probability  that  she  may  obtain  a  decree,  pro-    (548) 
ceed  to  seize  his  property  as  if  she  had  already  obtained 
it?     No  man  will  be  safe,  under  such  a  practice,  for  in 
N>         every  case  of  a  suit  f<»r  alimony,  ihe  wile  may  make  such 
an  affidavit,  and  cause  the  husband  to  be  harassed  by  a 
seizure  of  his  property,  upon  a  sug^c^estion  of  his  intend- 
ing to  abscond  with  his  property.  ^ 

Per  curiam — It  would  ha\e  heou  much  better  had  he 
been  h*>id  to  bail  at  first.  The  answer  denies,  but  faint- 
ly, some  ot  the  material  rharges  m  the  bill.  It  is  possi- 
ble she  may  be  entitled  to  a  deci*ee.     The  affidavit  shows 
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May  1/96.  ||^  jg  probably  devisrng  means  ta  defeat  Ihe  decree  wbei» 
^"•^^^^^^^  it  shall  be  given,  aad  that  iio  is  about  to  abscond.  SImU 
vie  eit  stilU  and  8ce  liini  take  bis  meaaiires  to  defeat  tke 
decree,  if  any  should  be  given,  and  not  take  any  Btepnto 
prevent  it  i  The  court  will  sorely  do  something  to  se- 
cure Ihe  Camplamant  the  benefit  of  any  decree  that  nay 
hcrcaft<M*  hv  fziiven  in  ber  favor.  The  common  prcMresa 
of  a  ne  exeat  or  capias  to  arrest  and  bold  to  bail*  it  is  said, 
and  iiidoed  it  is  very  probable,  will  not  answer  the  pur- 
pose. Should  his  propiM't^  be  seizrd  under  the  order  mo- 
ved  fi»r,  he  may  be  restored  to  the  podsess^ion  of  it  ajs^aioi 
by  giving  security  to  perform  (hedecrae.  All  the  differ* 
enre  between  this  sequesti'ation  and  that  used  in  the  Eng- 
J  )ish  courts  ^s,  that  this  is  more  spee^ly  than  theirs  where 
tliere  must  first  be  a  Sergeant  at  arms, and  a  return,^, 
a  practice  not  always  competent  here  to  effect  the  {Mirpo* 
ses  of  justice,  because  of  our  local,  situation.  The  prac- 
tice of  this  court  was  decided  to  be  according  to  thr  pro- 
sent  motion,  two  or  three  years  ago  at  Halifax,  in  the  case 
of  Barrow  and  Barrow,  by  Judge  As]];b  and  Judge  Wiii? 
X1AMS.  I'hey  knew  what  the  practii e  was  in  our  court 
.  of  chancery  before  the  Re«  olution,  and  probably  gronndd 
that  order  upon  the  clause  cited  from  the  act  of  ir8£.— 
We  think  therefore,  that  upon  the  strength  of  that  prece- 
dent, tlie  present  motion  should  bo  allowed.  The  court 
then  enquired  into  the  amount  t>f  the  Defendant's  fortuJiai 
and  ordered  him  to  give  security  for  the  performance  of 
the  decree,  in  the  sum  at  £1000 — and  until  be  did  thia» 
that  his  |)ropei'ty  to  that  amount  should  be  sequestered  i>]f 
a  person  named  by  tliem  for  that  purpose,  and  ordered  a 
writ  to  issue  accordingly. 

^oTZ.'-rMUer  where  there  is  only  a  sufcg^eniion,  that  the  busbaod  is 
tvasting  hia  property.     SpiUar  v.  SpilUr,  post  482. 

Smith  and  others  v»  Estes. 

This  cause  had  been  referred  to  the  Master  to  rejiort 
upon,  and  state  the  amount:  he  had  gi\en  notice  to  SS' 
(349)  ^^^  of  the  time  «)f  taking  the  report,  but  had  not  actually 
given  any  not  ice' to  Smitfi,  A  time  had  been  talked  of 
by  the  Master,  uhich  Smith  said  did  not  suit  him«  hebc* 
Ing  then  i>bltg«'d  to  attei.d  the  General  Assembly  on  pul»- 
lie  business.  Hot^evei,  in  his  absence,  the  Master  pro 
reeded  ex  parte^  and  made  a  report.    All  this  wasdiscio- 
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S6ft  to  the  court  by  aAdavit,  in  supp^>rt  of  a  motion  for  ,J^^r\^ 
siting  asi<]e  the  report*     It  was  insisted  in  opposition  to 
the  motion,  that  8mit1i  should  have  made  his  exceptions 
U¥  it  in  due  time«  and  not  at  this  late  |)eriod,  by  way  of 
affldavtt*  taken  esaporte*  and  iniroduoed  suddenly. 

Per  CMriam— By  the  practice  established  here  since  tho 
creation  of  Courts  of  Equity,  in  the  year  1782,  when  it 
is  referred  to  the  Master  ttr  take  an  account,  he,  at  tlie  in- 
stance of^sither  party,  must  issue  a  notice  appointing  a 
day  for  attendance.  This  notice  must  be  served  by  the 
party  procnrin.^  it.  If  the  party  cited  do  not  ap|>ear  on 
the  day  appointed,  he  shall  not  proceed  to  tak(*  the  ac^ 
count  in  hi<t  absence  ;  for  perhaps  he  is  sick  or  prevent- 
ed by  some  unavoidable  accident,  or  has  not  been  able  to 
prepare  himself  to  take  the  account.  But  (hen,  a  second 
notice  appointing  another  day,  shall  be  issued  afid  served 
in  like  manner;  and  then  if  the  party  noticed  fail  to  ap- 
pear, the  account  shall  be  UxWvn. ex  parte.  In  the  present 
instance,  this  practice  was  not  observed,  and  therefore  the 
report  must  be  set  aside  ;  and  thi^  is  the  more  prf>|)er, 
as  the  time  appointed  by  the  Master,  was  known  to  be  in- 
convenient for  Mr.  Smithf  and  as  he  had  not  been  actual- 
ly noticed  at  all.  Where  a  report  is  regularly  taken,  but 
the  items  of  the  account  are  imptopeVly  allowed  or  dis* 
allowed  by  the  Master,  exceptions  filed  to  the  report  arc 
proper;  but  wheit;  the  Master  proceeds  irregularly  to 
take  the  acc<iunt,  as  in  the  present  instance,  the  objection 
goe<i  to  the  whole  re|iort,  and  may  be  made  out  and  sup- 
jMrted  by  affidavit,  as  has  been  done  in  the  piTsent  case. 

Note, — Upon  the  subject  of  **Pi'ff  fence  to  master  and  report,'*  see 
Na»h  V.  Tavlur,  2  Hay,  V25.  .^nonyfnoua.  Ibid  157.  Smith  v.  Esieg 
^  MaUet,  ibid^  156.  SnUih  ^  others  v.  Mallet,  Ibid.  182.  Thompmn 
V.  WDatiUl,  and  Jeffreys  v.  Turborough,  "2  Hawks,  307, 

WILMINGTON,  MAY  TERM,  1796. 

The  foih}wing  order  was  made  in  substance : 

Per  curiam — It  is  ordered,  that  the  following  hereafter 
be  the  rule  with  respect  to  depositions.  When  either 
party  has  filed  his  depositions,  he  shall  apply  to  the  Mas- 
ter for  a  notice,  who  shall  issue  one  whici)  shalllie  served 
a  convenient  time  before  the  day,  appointed  by  the  notice 
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May  1796.  nn  the  opposite  party  •  and  f»n  that  clay  the  Master  shall 
''*^"^^^^*^  examine  the  sufficiency  of  the  notices  upon  which  the 
(350)  depositions  were  taken,  and  the  regiilai'ity  of  taking  them; 
and  such  objections  a{;:iittst  the  readinfc  the  depositions 
at  the  hearini;  as  th^*  }»ariy  can  maket  shall  be  considered 
by  the  Master^  and  cither  allowed  and  overruled  by  hioi, 
subject  however  by  ap|K'al  of  either  party  to  be  brought 
before  the  court  at  tlie  euHuin^^  tei*in»  In  case  of  over- 
ruling the  objection,  and  no  appeal,  the  depositions  shall 
be  considered  to  have  been  pr<»perly  taken,  and  shall  be 
read  at  the  hearing,  and  no  objection  shall  be  then  al- 
lowed. If  the  objf^ction  shall  be  allowed  by  the  Master, 
and  no  appeal,  the  de|)osition  shall  be  suppressed  and  not 
allowed  to  be  offered  at  the  hearing.  If  these  precau* 
tiuns  however  are  not  taken,  then  the  depositions  are 
liable  to  objection  at  the  hearing,  as  before  the  making 
of  this  order. 

Kenon's  Executors  v.  Williamson,  Morris  et  aL 

An  injunction  against  a  judgment  Mt  law,  had  been  dissoWed,  and  up- 
on the  comitt((  out  of  the  execution,  the  Defendants  at  law  exhil>it- 
ed  their  riUl,  praying  a  reconsideration  of  the  sentence  of  dissolu- 
tion, and  an  injunction  in  the  metin  time,  ;<gaiMSt  the  execation.— 
This  injunction  was  granted  by  a  Judge  in  ^'acution,  and  the  bill  was 
filed  and  an  answer  was  put  in.  This  is  nt)t  a  bill  of  review,  but  the 
court  ^vill  support  it  as  a  petition  for  a  rehearing. 

One  question  in  this  case  was,  whether  the  proceeding 
upon  which  an  injunction  had  been  issued,  was  to  be  con* 
sidered  as  a  bill  of  review  or  not.  The  Plaintiffs  at  law 
had  obtained  judgment  upon  thi'  bond  of  the  Defendants, 
for  a  large  sum  of  money,  conditioned  to  indiMnnify  tbem 
against  the  creditors  of  the  Company,  of  which,  tlie  tes- 
tator had  bt'cn  a  partner.  The  D  fendants  had  obtained 
an  injunction  against  that  juilgment,  and  tlieie  had  been 
a  dissdiutton  of  the  injunction  as  to  part  of  the  judgment, 
upon  coming  in  of  the  answer,  and  a  roftort  made  by  tlm 
Master.  In  this  report  it  was  stated,  that  two  debts,  one 
in  yirginia,the  other  in  this  State,  not  yet  recovered  by  the 
creditors,  were  debts  to  which  tliat  Company  were  liable. 
As  to  them  the  injunction  v\as  continued.  At  a  following 
term,the  Plaintiffs  at  law  produced  the  records  of  recove- 
ries in  these  two  suits,  and  moved  for  a  further  dissolution 
to  the  amount  of  those  judgments,  beitig  about  £1104. 
Upon  the  motioo,  the  court  took  time  to  advise,  and  after* 
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wards  dissolved  the  injunction  as  to  the  amount  of  these  May  1796* 
judgments.    This  diasolution  took  place  in  tlie  vacation,  v^''><^'^/ 
to  be  entered  as  of  the  preceding  term  ;   and  afterward^ 
in  the  same  vacation,  upon  coining  out  uf  the  execution^ 
the  Defendants  at  law  exhibited  the  bill  in  question,  stating 
their   non*liabitity  to  indemnifj^  the  Plaintiffs  at  law  a- 
gainst  these  debts  by  the  terms  of  the  contract— -these  be- 
ing debts  not  contracted  by  that  Company,  but  by  the  de- 
ceased aspartner  of  a  Company  under  another  firm,  of 
which  Company,  WUliamsan  was  also  a  partner — pray- 
ing a  reconhideratiun  of  the  latter  sentence  of  dissolution, 
and  an  injunction  in  the  mean  time,  against  tlie  execu-   ^551'^ 
tion  at  law.    This  injunction  was  granted  as  prayed  for,   ^      ^ 
by  a  Judge  in  vacation,  and  the  bill  filed  and  an  answei* 
put  in.    The  counsel  for  the  Plaintiffs  at  law  now  moved 
for  a  dissolution  of  the  latter  injunction,  and  tliat  the  bill 
UfKin  which  it  was  granted  might  be  now  taken  into  con- 
sideration and  disposed  of.    As. a  biltof  review,  be  said, 
it  was  certainly  improper  and  without  precedent — a  bill 
of  review  could  not  be  granted  without  the  leave  of  the 
courts  and  when  granted,  it  did  not  operate  as  a  suspen- 
sicin  of  the  former  decree.     All  parts  of  the  former  de- 
cree muMt  be  performed,  except  such  as  if  performed  would 
extinguish  the  right  of  the  Plaintiff  in  the  bill  of  review  ; 
and  it  is  a  good  plea  in  bar  of  the  bill  of  review,  that  the     . 
former  decree  is  not  executed.     2  Bq.  Ca.  Mr.  175,  sttc 
8  6c  10.     And  this  point  had  been  so  df'cidod  upfin  consi- 
deration in  a  case  at  Fayetteville,  April,  179^.     There 
the  wife  of  JITr.  SpUlar  had  obtained  a  decree  for  alimo- 
ny ;   he  obtained  a  bill  of  review,  and  moved  to  suspend 
any  further  execution  of  the  dex;ree,  until  the  bill  of  re* 
view  could  be  heard  ;  and  the  court  refused  to  make  any 
Sttcli  order,  though  he  strongly  insisted,  that  a  bill  of  re- 
view ought  to  o|)erate  like  a  writ  of  error,  which  is  a  sa* 
pcrsedeas  to  tlie  execution  till  the  writ  be  determined.-— 
He  inaisted  furthei*,  that  a  bill  of  review  is  not  allowable 
in  any  case,  where  the  original  cause  is  not  completely 
determined,  and  the  decree  signed  and  enrolled — for  be- 
fore that  time,  the  party  supposing  himself  injured  by  any 
interlocutory  decree,  or  e\en  after  a  final  decree  pronoun- 
ced^ Diay  petition  for  a  rehearing^  and  have  the  mistake, 
if  any,  rectified  that  way ;  and  upon  a  rehearing  aliow- 
ed,  tlie  court  may  order  a  suspension  of  proceedingn  up- 
on the  interlocutory  order  or  decree  complained^  of»  but 
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M«y  lf96.  they  gft^  not  stopped  without'  such  Rpecial  order.    This 
^'^^''^'^'^^  bill  18  every  wiiy  improper^  and  bein^;  so,  will  be  dismis- 
sed, find  the  injunction  upon  It  will  of  course  fall  with  it. 

E  contra — It  was  argued,  that  no  objection  could  lie  to 
this  bill,  as  a  bill  of  review,  except  that  of  the  former 
cause  being  nut  yet  decided — ss  to  which,  the  practice 
liere,  liad  nut  been  precisely  settled,  and  he  wished  the 
opinion  (»f  the  court  upon  it.  It  seemed  upon  principles 
to  be  extremely  plniper,  where  an  interlocutory  decree 
had  been  hastily  or  improvidently  mafde,  injurious  to  ei- 
thf'r  party,  especially  in  a  case  where  it  was  to  be  attend- 
cd  with  a  seizui*e  and  sale  of  property,  as  in  the  present 
casp,  wiiore  the  execution  is  to  issue  immediately  for  so 

CtiSi)    ^^^S^  ^  ^^^*  there  should  be  some  way  of  setting  it  right. 

^  •  He  could  not  see  why  an  injunction  to  stop  proceedings 
till  a  re-examinution  of  the  mistake  complained  of,  took 
place,  should  not  be  as  pro|)er  as  any  other  mode*  Tlie 
practice  under  our'present  system  cannot  in  all  instances 
be  regulated  by  the  same  rules  as  adopted  in  the  courts. 
There  may  be  a  iietition  of  rehearing  before  the  Chancel- 
lor at  any  time.  He  alone  possesses  all  the  power  of  the 
Chancery  Judge — but  here  in  vacation,  each  Judge  sepa- 
rately dues  not  possess  the  same  power.  One  Judge  can- 
not make  the  same  order,  upon  a^petition  for  rehearing, 
relative  to  the  suspension  of  proceedings  u|)On  adeci-ee  or 
sentence,  that  the  court  may  ;  as  one  Judge  cannot  make 
a  decree,  he  cannot  suspend  it  perhaps  when  made,  sim- 

Sly  by  an  order  for  that  ptirpose :  and  it  may  be  well 
oubted,  v^hcther  one  Judge  out  of  court,  can  grant  a  re- 
hearing. It  is  very  probable  thei*efore,  that  the  granting* 
an  injunction  in  the  present  case,  was  the  only  measure 
that  could  have  been  adopted  in  the  vacation,  to  obviate 
the  injury  complained  of,  till  tiic  court  were  again  assem- 
bled, and  could  examine  into  the  mistake  complained  of, 
and  either  allow  or  disallow  of  the  petition  for  the  re- 
hearing, and  make  the  order  for  the  suspension  of  pro- 
ceedings on  the  former  sentence.  How  otherwlse^can  the 
execution  at  law  |^e  suspended  in  time  of  vacation  ?  It  is 
a  mistake  to  say,  that  bills  of  review  cannot  be  granted 
before  a  complete  compliance  with  the  decree.  I'he  books 
will  shew  many  instances  where  billsof  re  view  have  been 
sn«i«ained  before  execution  of  (he  decree,  and  in  some  in- 
stances, witliout  security  given  for  the  performance  of  it. 
Neither  is  it  in  all  cases  necessary  to  apply  to  the  conrt 


for  kave  to  file  %  bill  of  revirw.  Bot  it  is  immaterial  by  ^r  ^^^^* 
wbat  name  tliis  iimtrument  may  be  called— ilet  it  bave^"^^'^^^ 
some  other  name  than  that  of  a  bill  of  review-^-we  know 
the  object  of  it-«it  iir  to  be  relieved  against  the  injustice 
resulting  to  the  Defendants  at  law  by  the  last  dissolution. 
In  fvhatever  way  we  can  arrive  at  a  reconsideration  of 
the  sentence,  we  shall  be  satisfied* 

Fer  curiam — A  bill  of  review  lies  only  upon  a  final  de-- 
cree  enrolled.    Before  it  is  finally  pronounced  and  record* 
ed,  any  mistakes  may  be  rectifiea  by  a  rehearing  grant* 
ed  upon  a  petition  for  that  purpose*  stating  wherein  the 
injustice  is  likely  to  happen..    A  bill  of  review  is  always 
granted  by  the  permission  of  the  court,  given  either  in 
one  form  or  another.     If  it  be  grounded  upon  new  mat- 
ter discovered  since  the  hearing,  tliat  is  exhibited  to  the 
court  by  way  of  petition  for  a  bill  of  review ;  and  the  al- 
legations of  the  {)etition  are  supported  by  affidavits-^and 
upon  these,  the  court  decides  whether  it  be  proper  to  al-    (^^S). 
low  a  bill  of  review.     If  it  be  grounded  upon  error  appa* 
rent  in  the  proceedings,  then  the  bill  in  filed  without  any 
petition  ;  but  the  Defendant  pleads  the  decree  in  bar,  and 
demurs  to  the  opening  the  enrolment  uf  it — and  then  the 
court,  before  they  can  dispose  of  the  demurrer,  are  neccs* 
sarily  obliged  to  look  into  the  decree,  and*  ses  wb«'ther 
there  is  any  such  error  as  makes  it  proper  to  overrule  tlie 
demurrer.     If  there  is  no  such  error,  they  aUow  (ho.de- 
murrer;  if  otherwise,  they  overrule  it,  and  ojien  the  en- 
roloMnt—- here  is  the  consent  of  (he  court  before  it  can  be 
laid  open.     When  a  bill  of  revie\\  is  allowed,  it  does  not 
operate  as  a  suiiersedeas  to  the  decree^  and  nothing  in  the 
nature  of  a  supersedeas  should  issue.    This  was  so  decf- 
.fled  at  Fayetteville,  as  the  counsel  has  mentioned,,  in  A* 
prilf  1795,  upon  consideration.     The  bi|l  of  i*eview  must 
to  grounded  either  upon  new  matter  discovered  since  the 
hearing,  which  the  party  therefore  could  not  use  at  the 
lime  of  hearingt  and  which  in  the  judgment  of  the  court 
"would  have  caused  a  different  decree  from  what  is  made» 
ur  for  error  apparent.     In  the  present  case,  tlie  objection 
now  nrged,  might  have  been  urged  at  the  hearing.     The 
objection  is,  that  iliese  debts  are  not  the  debts  of  (he  Com- 
|mny  against  which  the  Defendants  at  law  \%ere  bound  to 
iudemnify  the  Plaintiffs  at  law ;   and  for  prnof  of  this^ 
iliey  refer  to  a  comparison  of  the  bonds  with  tlie  words 
of  the  agreement.     What  was  to  binder  them  from  urging 
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May  I79&thi8  matter  at  thp  time  when  the  latter  dti»oIation  took 
place  7  Why  did  they  not  lon^  ago«  except  to  that  ptrt 
of  the  report  which  states  these  bondfi  to  be  a  part  of  tlie 
partnership  debts  not  yet  recovered  by  the  creditors  ?— 
That  report  was  made  up  in  their  presence  many  terms 
ago— it  was  never  excepted  or  objected  against,  till  this 
bill  was  filed.  This  therefore  is  not  any  new  matter  pro- 
per for  a  bill  of  review,  even  were  the  court  now  to  de- 
cide upon  the  propriety  of  jg^anting  a  bill  of  review.— 
The  counsel  however,  is  willing  to  consider  it  as  a  peti- 
tion for  a  rehearing, "and  should  it  now  be  disallowed, 
that  the  injunction  granted  upon  it  shall  stand  dismissed. 
It  must  be  in  substance  a  petition  for  a  rehearing,  though 
it  differs  in  fornif  and  upon  that  groud  we  will  hear  it 
ready  and  decide  upon  it.  It  was  then  read,  and  tbe^an- 
swer  of  the  Defendants  also,  by  consent ;  and  the  court 
directed  the  injunction  granted  upon  it  to  be  dissolved— 
the  answer  having  stated  precisely,  that  these  were  debts 
due  by  the  Company,  the  Defendants  at  law  were  bound 
to  indemnify. 


(354) 
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This  was  a  single  bill,  for  the  payment  of  so  many  dol- 
lars.    Plea,  non  estfactunif  ^c. 

Per  curiamf  in  their  charge  to  the  jury — In  an  action 
of  debt,  two  things  are  recoverable,  the  numerical  sum 
mentioned  in  the  bond,  and  damages  for  the  detention  of 
the  debt.  Wliere  the  currency  in  which  judgment  is  to 
be  given,  is  equal  sum  for  sum  to  the  money  mentioned 
in  the  bond,  the  jury  assess  damages  usually  for  the  de- 
tention to  the  amount  of  the  interest  accrued,  but  they 
are  not  obliged'  to  assess  damages  to  the  amount  only.  If 
upon  enquiry,  for  instance^  they  find  that  one  ponnd  of  the 
present  currency  of  this  country,  is  not  equal  to  one 
pound  of  the  money  payable  by  the  obltgation,  whetiier 
this  inequality  be  occasioned  by  depreciation  or  any  other 
cause,  and  though  the  money  mentioned  in  the  obligation 
be  not  foreign  money,  they  may  in  the  assessment  of 
damages,  increase  tliem  beyond  the  amount  of  the  inter- 
est, so  as  to  make  the  damages  and  principal  equal  in 
value  to  the  principal  and  interest  of  the  money  mention- 
ed in  the  bond.  And  thejury  gave  a  verdict  accordingly^ 
and  there  was  judgment  accoi^ingly. 


;  • 
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NoTX.— In  another  ca»e  occurrinj^  this  mme  term,  where  the  money  ^•X  '^796^ 
mentioned  in  the  bond  was  Spanish  milled  dollarf,  secured  by  a  penalty  ^^^*v^/ 
and  condition,  the  court  directed  the  value  of  the  condition  to  be  a»-       ' 
aesaed;  ami  gave  judgment  for  the  penalty  ;  leaving  the  Plnintiff  to 
t«ko  out  execution  for  the  value  assessed,  if  he  thought  proper,  and 
the  interest.  There  were  several  casesalso  of  asssumpsits  for  p urrencyi  / 

more  depreciated  at  the  time  of  the  contract  than  it  is  now  ;  and  ac- 
cording to  the  direction  of  the  court,  th'e  plaintiffs  recovered  only  the 
real  value  in  the  present  currency,  the  sums  demanded  being  reduced 
one  ajxlh— twelve  shillings  having  been  equal  to  a  dollar  when  the 
contracts  were  made,  which  is  now  only  equal  ♦o  ten.  The  practice 
for  the  two  last  circuit*)  has  been  uniformly  upon  the  same  rules,  and  the 
ca^es  have  not  been  collected  sepajratt-ly,  because  they  are  numerous, 
and  the  practice  is  now  generally  acknowledged  and'acquiesr^ed  in. 
It  was  urged  in  one  of  tlu*si^  cases,  that  the  jury  cannot  give  a  greater 
value  to  any  coin  specified  in  the  act  of  1783,  c-  4,  «.  3,  than  is  there 
stated  ;  but  the  court  deyiecl  that  doctrine,  and  suid  the  jury  might 
assess  the  value  of  such  coin«<  by  the  act  of  1777,  c.  ^,».  24.  The  rea- 
son of  fixing  a  value  by  1783,  was,  for  the  purpose  of  ascertaining 
how  man^  pounds  according  to  the  then  ideal  currency  of  Nprth-Oa- 
rofina,  were  contained  in  any  given  contract  U)v  coined  money  ;  for 
vrant  of  which  asctTtainmcnt,  they  wfre  likely  to  bear  differetit  values 
in  different  parts  of  the  State,  and  the  creditor  be  liable  to  recover 
less  at  one  place  than  another,  when  judgm«nt  was  to  be  rendered  in 
pounds  shillings  i.nd  pence  in  this  ideal  currency  ;  for  there  wa<;  not 
actually  any  currency  of  Noith-Carolina  at  that  time,  and  it  had  not 
Ihenchanged,  nor  was  it  expected  to  change.  A  new  currency  of  less 
value,  however,  has  since  appeared,  with  which  for  »he  purpoFrs  of 
jastice  it  becomes  frequently  nece.«;*:o-y  to  compnre  those  coins,  and 
with  ttie  ideal  currency  before  mentioned  ;  and  between  this  last  cur- 
jrcncy  and  the  other  two,  the  act  of  1783  has  established  no  rule  of  /ogcN 
e-xcfaange.  We  can  readily  know  by  the  act  of  1783,  how  many  shil-  v^^*^ ' 
lings  of  tbe  old  N<^rth  Carolina  currency,  a  dollar  is  equal  to,  hut  it 
will  not  inform  us  how  maiiy  shillings  ol  the  new  currency  it  repre- 
sents \  and  of  necessity  the  jury  must  ascertain  this  under  the  act  of 
177r.  Were  this  construction  not  put  upon  the  act,  this  absurdity 
would  follow,  that  a  contract  for  so  much  sterling,  would  be  leflto.the 
jur^  -o  assess  the  value  of  in  our  currency,  upon  evidence  of  the  real 
difference  of  exchange  ;  whereas  if  the  contract  only  mentioned  so 
man>  guineas  as  were  of  the  value  of  that  ►terling,  the  act  of  1783 
would  decide  the  %'alue,  and  ailow  a  much  I^ss  sum  in  currency  than 
the  sum  in  sterling  money  was  equal  to — and  thus  two  sums  precisely 
equal  in  value  in  all  other  ci  untries,  and  discharpfcable  by  the  Kame 
mimher  of  guineas,  would  be  dischargeable  in  this  country  by  differ- 
•nt  sums  of  our  currency.     The  like  may  be  said  of  French,  Spanish  •' 

or  an\  other  foreign  money,  and  this  CQuid  not  be  tbe  meaning  of  the 
act  of  1783. 

Note.— FtV/c  Wimlow  v.  Bloom^  ante2\7' 

I 

Anonymous. 

It  was  5)aid  in  this  caRo,  by  Mr.  Mcore^  and  not  denied 
by  any  of  the  bar,  that  it.  had  been  «!ecided  in  this  court 
a  Tew  terms  .ago,  that  letterH  of  adminiHtratron  f^ranted 
in  another  Statc^  couid  not  cntiti    the  administrator  to 
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May  17^6.  mftiffitftifi  i^suit  here.     Thoagli  he  RAid  this  qoestMn  was 
^'^^"^''"^^^  r^'sprved,  am!  )et  dopendert  in  Salisbury,  in  the  case  of 
.    Mllury  Butts^s  Mmimstrators  v.  Istiac  Price. 

Hatwood,  Justice. — I  was  concerned  In  the  case  at 
Salisbury  to  su|iport  the  affirmative  of  tiw  proposition 
and  liave  taken  much  pains  to  iu(/>rm  myself  of  tlie  law, 
and  I  think  it  is  as  the  court  decided  here. 

I<foTK. — It  is  cert;iin  that  theEnp^H^h  lawlsagreeahle  to  the  decision 
*t  Wilminf^ton,  as  reUteil  by  Mr.  Moftre     2  J9tk,  63-   //.  SL  He*  146, 
152,  153,  154.    P.  ml  SrO,  371.  Dyer  303.    Swinb.  441.    9  Hep  39. 
GotL  232,  9   8.  71.   Cro.  EI,  472.  Salh.  40.    1  Vern.  397,  307.    1  Mo* 
C,  244.  3  Term  387.  And  the  reanon  given  in  bume  of  tbesfo  books  is, 
that  if  the  f^rnnting  the  letters  oCadiiunKt ration  be  denied,  ii  cannot  be 
tried,  as  that  is  a  fact  to  be  tried  by  a  jury.     9  Jiep.  40.     And  no  jury 
of  the  vicinity  can  be  |^ot  in  the  case  of  an  Idminisi ration  alleged  to 
be  [granted  in  a  foreign  country.     God,  132.     By  others  it  seems  to 
be  owing  to  the  particular  constiuction  of  the  Ecclesiastical  Court« 
winch  can  only  grant  administration  in  sttch  cases  where  formerly  the 
Bishop  might  have  possessed  himself  of  tin:  goods  to  be  distributed  in 
pio8  U9U8,     2  BL  Com,  494,  495.     Tlisit  is,  of  the  goods  within  hia  own 
jurisdiction.     Before  the  Bishop,  the  Ring  had  ihe  right  of  di^tribut* 
ing   intestate's   effects,    whiclv   power   he  iisualiv    deputes!  to  the 
Bishop.     Ghnv.  Ub,  6il),  66,  6r.     9  Rep.  39.   Ph^.  297.  Swinh,  428. 
Until  usage  at  length  ripened  into  a  right.    2  Inst.  399.  3  Ma.  59.  Z. 
i7ay.86,  363.  5  Mo,  24,7,  Will  Be,  pL  2,  <S<z/Ji./»/ .3.  And  this  right  the 
Bi&hopH  abused  for  their  own  private  advantage,  till  acts  of  ParJiameot 
compelled  them  to  appoint  administrators.     So  that  admin istratia& 
sacceeded  to  the  Bishop's  right  to  distribute,  and  that  by  the  usag« 
only  extended  to  the  goods  within  bis  own  diocse,  or  of  him  whose 
soul  be  hud  the  care  of  when  alive.     These  acts  substituted  the  profits 
arising  from  the  fees  for  grunting  letters  of  ad miniai ration  in  tlie  pface 
of  the  Bishop^  ancient  right,  to  distribute  the  goods.     2  Atk,  659.— 
'Where  there  ate  no  gc^ds  therefore,  he  has  no  riglft  lo  grsnt  the  lei* 
(556^     ters ;  and  in  order  to  secure  to  him  these  substituted  profits,  where 
there  arc  gcods,  the  administration  is  deemed  to  be  void  unless  grant*  ' 
ed  by  him :  and  since  the  act  for  granting administrationst  as  it  would 
be  inconvenient  where  there  are  gooda  in  difl'erept  dioceses,  for  each 
Bishop  to  grant  letters,  in  such  case  the  met  re  politan  shall  grant  them; 
but  then  their  authority  extends  no  further  than  to  the  bounds  of  bis  • 
jurisdiction.     Swinb.  440.     2  Iav,  86.     The  prob;«te  of  »ills  before 
the  administration  act,  naturally  followed  the  right  to  diatribute  the 
gooda  of  the  intestate  ;  for  the  Bishop  could  not  ascertain  his  intee* 
tacy,  if  the  will,  where  there  whs  any,  was  not  to  be  proven  before 
him.     It  wa«t  tliertfore  adopted  as  a  rule,  that  he  was  not  to  be  hin- 
dered from  distributing,  unless  where  a  will  was  proven  in  his  court, 
which  annihilated  his  pretensions:  and  thus  the  power  of  taking  pro- 
bate of  wills  was  drawn  by  the  Bishops  into  their  courts,  as  *  thing 
necessarily  in''ident  to  their  power  to  distribute  in  plot  rmia,  which 
they  hsd  acquired  by  usage.     A  probate  before  himself,  was  the  only 
one  that  could  oust  the  Bishop  of  his  right  to  distribute:  bence  apro^ 
bate  beyond  sea  C'>uld  not  do  it,  neither  would  a  probate  in  another 
court  out  of  the  Bishop's  jurisdiction ;  for  that  court  was  not  sufiR- 
eiertly  interested  to  be  careful  that  the  prob&te  should  be  a  fair  one* 
the  goods  not  being  within  its  jurisdiction,  nor  to  be  distributed  by  its 
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ishop  in  any  eitetit—iind  nucb  a  practice  moreover  was  Irable  to  con-  May  1796* 
hiaioB,  HI  the  Bishop   migitt  prcKseed  to  distribute,  not  knowing  of  y^r-sr^^ 
the  probate  in  another  court.     Thus  it  is  pro))able,  stood  the  power 
of  the  .Bishops  wt  the  time  when  the  act   for  granting  administrationa 
«M  passed,  and  then  the  Bishop  waa  appointed  to  grtnt  the  adininis* 
tration,  hec  tiisc  poasesamg  ttie  power  to  tiike  prolmtc  of  wills,  he 
cooM  best  ki»ow  who  had  died  intestate  {  and  it  became  u  rule,  tbut 
lie  who  had  power  to  take  probate  of  (he  will  of  the  dccpuned,  might 
also  gmnt  Irtters  of  ttdministratian  in  case  of  his  intestacy*     As  ad- 
mintairation  foliowe^i  the  probate  of  wills,  and  that  the  power  to  dis- 
tribute  in  uuctent  times,  and  as  thut  ;>ower  wan  exercised  only  uvei' 
the  gooda  within  the  jurisdiction  of  each  ordinary,  it  came  to  be  a  rule 
in  England  at  this  day,   that  the  granting  letters  of  admiuisiraiiun  is 
confined  to  (hat  jurisdiction  within  which  the  goods  ure  ^  and  that  all 
probates  of  wills  and  granting  letterg  of  adminiatratinn  by  other  juria- 
dictions  in  which  the  goods  are  not,   are  ruid  ;  althotigh  were  such 
probates  and  administrations  allowed  to  be  good*  the  efi'ecta  of  the 
deceased  would  be  dt.stributed  in  the  sume  manner  as  they  would  be 
under  the  probates  and  administrations  w'hich  are  allowed  to  be  valid* 
That  a  forcii^n  administraiitm  is  of  no  force  in  England   therefore, 
seems  to  be  owing  to  the  pemltflr  npecirs  (>f  jurisdiction  given  to  the 
Ecclesiastical  Courts,  ih  it  jur'sdiction  depending  upon  the  local  situ- 
ation of  the  ^uorls  to  be  administered,  so  as  that  there  is  no  authority 
where  there  are  no  effect)*.     This  is  not  a  rule  founded  tipon  any  uni- 
versal  principle  ;   it  is  a  rule  of  municipal  law,  founded  upon  a  speci- 
ality of  circumstances.     Jn  this  country,  the  rule  of  our  law  is  found- 
ed upon  a  different  circumst  nice  and  other  consideiiitions.     The  ju*     "^ 
rifldiction  here  is  founded  upon  the  circumstances  of  the  deceased's 
residence  at  the  time  of  his  death,  tiie  probate  of  his  will,  or  letters  of 
adminisirstion  is  to  be  granted  in  the  court  of  the  county  where  he 
lived,  to  the  end  the  citi/.en«  may  kiiow  with  certainty  where  to  apply, 
either  to  prove  or  to  o,>puse  the  probate  or  the  granting  of  letters. 
The  ascertaining  intestacies  and  providing  for  them,  is  naturally  com- 
mitted to  the  same  jurisdictiun;  the  grantitig  letters  testsmentafy  oi' 
of  administration  by  any  other  court,  is  void.     But  letters  granted  in 
the  county  where  the  deceased  dtd  nat  resid*',  are  void  ;  not  for  the 
same  reason  they  would'  be  so  in  Kngiand^   where  their  invalidity  is 
referred  to  the  circumstance  of  tliere  being  no  goods  of  the  deceased 
within  the  J\iri'<dic.tion  that  granted.     Since   tlien  jurisdiction  fails  in 
England,  when  th-ie  are  no  goodb  within  ii,  and  doih  not  fVil  here  "  (^hT) 
for  the  SR'ue  reasfn,  it  may  follow  liiat  though  uforeign  administration    ^        ^ 
may  not  be  good  in  England,  it  may  heie  ;  for  the  goods  herem^y  be 
distributed  by  administration  granted  in   another  jurisdiction   than 
where  they  ai  e,w!iich  in  England  is  not  so.  In  the  argument  o^ilic  case 
of  Jiutis  and  /Vice  at  Salrs'jury,  it  was  suidth^t  the  f  fleets  within  our 
own  territory,  arc  distributable  acrt^rding  to  the  rules  of  our  own  law 
only  ;  and  that  whoever  takes  addii nitration,  gives  security  to  distri- 
bute them  accoriJing  to  our  law  ;  and  if  there  aiu  no  sharenj,  our  law 
gives  the  efJ'ects  of  the  deceased  to  the  public.  Tlje  laws  of  other  coun- 
1ries-m.iy,  and  no  doubt  do  in  some  particulars  direct  adiflcrent  mode  of  '' 

distribution;  and  t\)e  administrator  appointed  under  them  must  .ad- 
minister according  to  their  law.  And  should  a  foiei^^n  administrator 
be  suffered  to  recover  the  effects  here,  he  will  convey  them  into  his 
own  country,  (ud  distribute  them  according  to  the  law  there,  to  the 
injury  of  the  persona  entitled  by  our  law,  or  some  of  them,  and  perhaps 
to  the  injury  of  the  State.  One-  answer  to  this  is,  if  the  deceased  was 
the  stibject  or  citizen  of  another  goYernoaent,  his  persoofd  property 
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May  1796.  here  it  distributable  by  the  taw  of  his  own  coaiKry,  and  not  by  ootg* 
4  Term  185,  184,  192.  VatL  b,  S,  c.  7.  b,  85.  109,  110.  2  Fet.  35. 
Amb.  oS.  2  Stra.  7:i'3.  H  Bl  Refi.  691,  2Bro.  Ch  37.  2  P  fVH  88. 
Loft's  Hep.  15,  16.  Vatt259.fi.  85.  P.  C/u  S7S.  Andtbfin  there  is  no 
reusoti  grounded  upon  the  ui  justice  of  the  thmg'that  would  exclude 
him.  It  i»  not  upon  that  [>:iticiple  he  is  excluded  in  Englind.  With 
respect  to  the  goods  of  iu>e  of  our  own  citizens  ibund  here  upon  4iia 
death,  the  argument  scemif  to  have  some  weight ;  but  neither  with 
respect  to  hmi  are  the  reasons  of  that  art^ment  there  which  exclude 
him  in  England— it  depends  there  solely  upon  the  rule  that  the  ad- 
ministration ofgoodi  cannot  be  committt^d  but  by.  the  ordinary  of  the 
place  where  the  goods  are.  in  addition  tu  the  reasons  uf  that  argil* 
ment,  another  might  be  urged  of  some  weight,  namely,  that  a  foreign 
admini^itratormight  sue  here  without  personally  coming  into  this  State, 
and  so  avoid  the  process  of  creditors  {  and  by  that  means  recover  in 
and  convey  away  bis  effectfl  without  paying  his  debts  :  whereas  were 
tha  administration  granted  here,  he  roust  give  security  to  pny  the  cre- 
ditors; which  benefit  is  lost  by  allowing  the  foreign  ad  mi  nint  ration  to 
be  good.  And  perhaps  these  reasons  are  of  weight  enough  to  justify  the 
decision  at  Wilmington— every  St^te  should  procure  justice  for  its  owa 
citizens  in  the  first  place,  and  the  requiring  letters  of  jdmiBi8tr»tion 
to  be  granted  here  secures  it  In  the  case  of  our  citizen  residing  in 
another  country,  and  having  effects  here  at  the  time  of  his  death, 
there  as  better  reason  for  giving  validity  to  a  foreign  administratioo  ; 
and  in  case  of  a  foreigner  dying  hete  or  elsewhere,  and  traving  effects 
here,  ttie  requiring  administriition  to  be  taken  out  here,  will  not  bin* 
der  a  distribution  trom  being  made  according  to  the  laws  of  his  coun- 
try, when  at  the  same  lime  it  protects  the  right  of  creditors.  These 
considerations  indicate  the  justness  of  the  decisions  at  Wilmtngtoo, 
and  shew  that  very  probably  it  is  ^oud  Uw.  They  were  attended  to 
In  the  case  of  Neal  and  Mumford.  Kirby  Rep,  270.  Where  letters  of 
administration,  granted  in  the  State  of  New-York,  were  held  good  to 
support  an  action  upon  in  Connecticut,  there  being  no  goods  and 
chattels  of  the  deceased  in  Connecticut— had  there  been,  it  was  im- 
plied in  the  reasoning  on  that  case^  thtU  th"re  should  have  been  an 
administration  in  Connecticut,  to  collect  and  inventory, the  effects, 
and  to  pay  funeral  charges  and  debts  contracted  in  that  State. 

Note. — The  decision  referred  to  in  this  case  was  confirmed  by  the 
Court  dT Conference,  in  MistWa  Mm*r4.  v.  Prieet  Con.  Rep,  68.  But 
en  executor  can  maintain  an  action  iiere  upon  letiefs  te)>tHroentary  is- 
sued upon  a  prooatc  in  another  State.  8Uphen9*a  Bx'vm.  v.  Smar^i 
£afr».  1  Car.  Lavf  Rep.  471*  Although  an  administrator  appointed 
in  anothv  r  S^aie  has  no  right  to  sue  in  the  courts  of  this,  yet  wheie  be 
hiis  a  bund  due  his  intestate,  and  assigns  it,  his  assignee  can  maiutain 
an  action  in  our  courts  in  his  own  name.  Leake  v.  CfilchrUt,  2  iMr. 
Rep,  rs. 
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M0B6AN,  SErrEMBER  TERM,  1796.  8ep.l79& 

English  V.  Camp.  (358) 

A  ileposition  certified  to  have  been  taken  on  the  day  and  in  the  comi- 
ty in  South  Carolinai  as  specified  in  the  QOtice»  but  without  stating 
the  particular  place,  cannot  be  read. 

The  counsel  for  the  Defendant  offered  to  read  a  depo* 
sition,  and  proved  the  noticey  whicli  was  that  the  depo- 
sition would  be  taken  at  a  certain  day  and  place,  in  a 
certain  county  in  South  Carolina.  The  deposition  was 
certified  to  have  .been  taken  in  the'countv,  and  on  the  day 
mentioned  in  the  notice,  but  said  nothing  of  the  place 
where. 

.  Per  cunam— The  deposition,  though  certified  to  have 
been  taken  in  the  proper  county,  might  not  have  been  ta- 
ken at  the  place  appointed  by  the  notice,  and  fur  ought 
we  know  to  the  contrary,  the  adverse  party  may  have 
gone  to  the  place  ap|minted  on  that  day^  Were  we  to 
allow  of  the  reading  of  this  depusition,  we  should  estab- 
lish a  precedent  which  would  put  it  in  the  power  of  a 
man  to  deprive  his  adversary  of  the  benefit  of  cross-exa- 
mination whenever  he  pleased.  As  to  what  the  counsel 
urges,  that  we  ought  to  presume  the  deposition  to  have 
been  taken  at  the  proper  place,  unless  the  adverse  party 
will  .^how  the  contrary — how  is  he  to  get  his  witnesses 
from  South  Carolina,  to  ptfive  him  to  have  been  present 
on  the  day  and  place  appoint^  by  the  notice  i  Or  how 
is  he  to  know,  after  having  been  at  the  place  appointed 
where  no  de|}osition  was  taken,  that  the  deposition  had 
been  taken  at  another  place?  He  may  not  know  of  this 
ontil  the  deposition  is  produced  on  the  trial,  and  then  it 
is  too  late  to  prepare  tiie  necessary  proof.  The  deposi- 
tio;i  was  rejected. 

NoTB —  Vide  AhUmv.  Ih^hr, poii  394,  in  the  note.  Sfin  Part*».  •/ 
IteHanffhton  &  Co,  v.  Lester^  post  421. 

Dickey  v.  Hoodenpile. 

In  an  Ejectment,  the  first  grant  is  the  only  thiag  to  be  enquired  iatq, 
without  any  regard  to  the  entiy  or  survey. 

Ejectment  for  two  hundred  and  forty  acres  of  land.— - 
MKckty  claimed  under  a  grant  from  the  State,  dated  the 
10th  of  September,  1778,  and  proved  the  land  surveyed 
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Sep.  1796.  at  the  place  menticmed  in  his  declaration.     HbodenpiU 
^^^<^*^  riaimcd  under  McDowell^  who  obtained  a  ^rant  from  the 
StHt<',  dated  7rh  Aiij^unt  ITS/,   which  included  the  same 
land.    MeDawM  had  fiiHt  entered  this  land — Bkkoif  nome 
time  after,  entered  his  two  hundred  and  fifty  acren  on  the 
middle  f6rk  of  Cnin  river,  but  surveyed  this  tract  of  two 
hundred  and  furry  aci-es  on  another  prong  of  that  river 
upon  McBaweWs  entry — and  the  question  was,  whether 
^        this  ,^rant  uaa  ^aiid.     It  was  argued  tor  HoodenpUe^  that 
the  act  oT  1777.  c  !»  s.  9*  declares  void  all  grants  other- 
wise obtained  than  that  act  directs  ;  and  that  the  entry- 
taker  had  not  by  his  warrant,  nor  indeed  could  he  autho- 
rize (h^  surveyor  to  hurvey  those  lands  for  IHckey*  which 
.       .    he  had  not  entered,  to  the  prejudice  of  McDowMf  wlio 
^(^359;   i^j^j  entered  them  ;  and  consequently,  that  whatever  the 
surveyor  had  done  in  surveying  these  lands,  and  return- 
,    ing  plats  of  them  to  the  Secretary's  office,  had  been  done 
without  authority,  and  otherwise  than  the  act  directs, 
and  NO  was  yuid,  as  were  also  all  the  proceedings  subse- 
quent to  that  |>eriod*  the  grant  inclusive. 

Judge  Williams — Vfhen  a  grant  once  issues  for  a 
tract  of  vacant  land,  it  becomes  the  only  evidence  of  ti- 
tle, and  we  cannot  afterwards  look  further  back  than  the 
grant     We  must  admit  all  antecedent  proceedings  to 
have  been  regular,   otherwise  we  should  introduce  the 
practice  of  iiualidatni:;  grants  by  parol  testimony.    The 
grant  may  be  suspended  and  a  trial  had,  ^  here  a  claim- 
am  proceedii  to  sur\ry  and  return  plats  of  other  land  titan 
those  he  Iihs  entere:)«  to  the  piTJudice  of  another  who 
has  entered  them  :   and  McDowell  should  ha\e  proceeded 
this  way — as  he  has  not  done  it  he  has  stip()ed  his  time, 
and  cannot  now  object  to  the  grant.     It  seems  unjust  that 
he  should  lose  his  land  by  the  mistake  of  the  siirvejort 
who  has  surveyed  the  lands  enten^d  by  him,  for  the  lands 
entered  at  another  place  by  Didiey — but  Dickey  hj  thai 
mistake  has  lost  the  land  he  entered  :  for  it  is  said,  that 
•another  person  has  since  obtained  a  grant  for  it.     It  is 
possible,  that  Mr.  McDaweU  might  obtain  redi*ess  in  & 
C(»urt  of  Equity,  but  1  am  clearly  of  opinitm,  he  has  no 
remedy  in  this  c<iUrt.     Our  Courts  of  Law  have  uniform- 
ly decided,  that  whoever  obtaiub  the  first  grant  shall  be 
the  legal  proprietor,  without  any  regard  had  t<i  the  llrst 
etitry  or  siir\ey ;  and  indeed  wittioul  regarding  wliettier 
there  was  any  entry  or  not— the  court  will  not  go  back  to 
thase  circumstances. 
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Judge  Hatitood  was  silent,  having  been  coAoemed  ii|^»p4796. 
tbe  cause  whilst  at  the  bar.  The  Plaintiff  bad  a  ▼erdlct  ''•^'^^"^^^ 
and  judgment. 

J9oTB«<— r»4e  R9jfnMt  T.  /%mt»  and  the  note  thereto  aMe  106. 

Ellmore  v.  Miil^ 

A  copyuf  aregittered  deed  certified  by  the  Clerk  of  the  County 
Court  in  Vtrgifiia,  who  was  certified  by  the  Governor  to  be  the 
Clerk  of  that  court*  if  ■dmiasihle.  Acts  of  the  General  Antembly  of  . 
Virginia  rouat  be  certified  by  the  Secretary  and  not  by  the  Clerk  of 
the  Hoiise  of  Delegates.  Notice  to  take  a  deposition  at  the  house 
of  «^fl  Archelaua  EUmare.  but  the  deposKion  certifi(*d  to  have  been 
taken  at  the  house  o^  John  EUmore t  held,  good,  sb  thoy  will  be     ^  ^  '] 

preaumed  to  be  the  names  of  the  same  person:    The  statute  of  j 

limitations  begins  to  run  from  the  time  the  negroes  came  in  the  po9« 
session  pf  the  Defendant,  unless  entrusted  with  them  by  the  Plain- 
tiff* for  an  indefinite  time,  (for  then  the  act  i»ill  not  begin  to  run  till  ^ 
demand  made)  or  unless  the  Defendant  removed  himsclfso  that  the 
Plat ntiiT  could  not  find  him  to  bring  suit,  or  had  the  negroes  with- 
out the  knowledge  of  the  Plaintiff.  ' 

The  PlaintiflT  oflTered  to  produce  a  registered  copy  of 
the  deedy  which  he  said  disposed  of  tlie  negroids  in  ques- 
tion and  limited  thero  to  the  PlaintiflT.  The  copy  was 
certified  by  the  Clerk  of  a  County  Court  in  Virginia^  and 
tbe  Governor  had  certified  that  he  was  the  ClerltL  of  that 
coprt. 

Per  curiam — ^This  U  yrell  certified,  though  not  in  the 
mode  prescribed  by  the  act  of  Cnttgress — that  act  is  only 
aflSirtnative^  and  does  not  abolish  such  moites  of  authea* 
tication  as  were  uned  here  before  it  passed,  and  this  was 
the  usual  mode  beffiro  that  act ;  but  the  PlaintiflT  must    (360)  ' 

swear  that  he  has  not  the  original  in  his  iHissession  or 
power^  before  he  can  give  the  copy  in  evidetice. 

In  the  further  progress  of  the  rauae^  the  PlaintiflT  of- 
fered in  evidence  aume  acts  of  the  General  Assembly  of 
Virginia,  copies  of  which  were  certified  by  Ibe  Clerk  of 
tlie  House  of  Ueleg^tes^  and  he  was  certiAed  by  the  Go- 
vernor to  be  the  Clt^rk  of  that  Hotvie,  Mipd  the  pr(»|ier 
officer  to  certify  the  proceedings  of  Ibe  Legislature* 

Fer  curiam — The  Secretary  is  the  officer  vho  has  tlie 
keeping,  and  is  entrusted  to  make  out  copies  .of  the  acta 
of  tLc  LrgisUture.  The  Clerk  pf  the  Housi^  of  DeU- 
^atra  can  only  certify  such  proceedings  as  take  place  in 
tbe  House  of  Delegates* 

In  the  further  progress  of  this  cause,  <tbe  counsel  for 
the  PlaintiflT  oflTered  to  read  a.depositivo*    Tiie  Aotiae 
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Sep,  1796.  ^ng.  Hint  It  would  be  taken  in  a  certain  coanty  in  tbe 
^^^^^^^  St /)te  of  SoathXar<4ina«  at  tbe  house  of  John  irehdams 
EUmare:  and  tbe  depofiition  was  certiBed  to  have  been 
taken  in  that  State  and  county  at  tbe  house  of  John  BSL* 
nunr^^^hnA  it  was  objected  that  the  de|iositioii  was  not 
taken  at  the  place  appointed  by  the  notice,  and  so  that  tbe 
Defendant  had  lost  the  benefit  of  cri»KS-exaittinatinn. 

Fer  curuifi^-— We^will  presume  John  Jrchelang  BUmon 
and  John  EUmorCt  to  be  intended  for  the  same  person* 
I  Another  point  in  this  case  was,  \^hether  the  Plaintiff 

wa«i  barred  by  the  act  of  limitations.  The  nef^roea  had 
been  in  possession  of  one  Jiir<i!an«  who  claimed  them  as 
bis  own,  from  Christmas,  in  tbe  year  1785,  when  be 
broujE^ht  them  to  this  State  and  sold  them  UiMUSf  against 
whom  no  action  was  commenced  till  the  month  of  Marck» 
1793. 

Fer  curiam— -The  act  of  limitations  began  to  run  from 
the  time  tbe  negroes  came  into  the  possession  of  the  De- 
fendant, unless  he  was  entrusted  with  them  by  tbe  Plain* 
tiff  for  an  indefinite  time  ;  for  then  the  act  will  not  begia 
to  run  (ill  demand  made,  or  unless  the  Plaintiff  can  shew 
that  the  Defendant  removed  himself  to  such  places  where 
the  Plaintiff  could  not  find  him  to  institute  his  8uit»  or 
had  the  negroes  without  tfie  knowledge  of  the  Plaintift 
So  Defendant  had  a  verdict,  and  there  was  judgment  for 
him. 

NoTX,-»Upoft  the  sufllciency  of  the  deposition,  «ee  Ridge'9  Or- 
phan* V.  LewU  U  oiherSf  Conf.  Rep.  483.  Upon  the  test  point*  tee 
Berry* a  Adm*re,  ▼.  jPuUam^  ante  16. 

Porter  v.  McClure. 

The  wife  of  a  perion  imereflted  in  the  event  of  the  quettion,  but  sot 
of  the  cause,  is  admissible  as  a  witness. 

The  Defendant  offered  Mr$  Greenwood  to  prove  that 
HagOTf  the  wench  in  question,  was  a  sound  and  senaible 
/ag|\  n^ro.  The  point  in  controversy  was,  whether  she  was 
so  or  not«  when  MeClure  sold  her  to  Farter  and  warrant* 
ed  her  to  be  so.  Tbe  husband  of  this  witness  had  pur« 
chased  the  same  negro  of  Fatter  and  since  sold  ber.  It 
was  objected  that  Mm.  Ghreenwood  was  incompetent*  be- 
f  ing  interested  in  the  event  of  the  question  ;  for  if  the  ne- 
gro was  really  an  ideot,  then  the  vendee  of  frreeniocod 
may  resort  to  him  for  selling  an  unsound  negro.  She  is 
intf  rasted  in  maintaioing  the  n^gro  to  have  been  a  eeosi- 
bleone* 
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Per  cttrwiiii— The  true  rule  is,  if  the  verdict  in  tbia  ^*P-  ^'^• 
cause  may  be  given  in  evidence  in  another  cause  for  or^'^^^''^^ 
'against  the  witfiess,  then  her  testimony  should  not  be  re- 
ceived, otherwise  it  may.  Now  the  verdict  in  this  cause 
to  which  Greewwood  \h  no  party,  cannot  pits^ibly  ever 
come  to  be  given  in  evidence  for  or  against  him*  in  any 
other  cause  to  which  he  sliall  be  a  f^arty,  and  thereforet 
she  is  clearly  a  competent  witnesM.  Formerly  there  were 
some  doubts,  whether  a  w^itnens  interested  in  the  question 
could  be  received,  and  for  s«>me  time,  the  diecisions  ^were 
both  ways ;  bur  it  is  lately  settled  in  our  courts,  that  no 
interest  but  that  in  the  event  of  the  cause,  shall  render  a 
witness  incompetent    She  was  sworn  and  gave  evidence* 

NoTS. — Vide  FarreUy,  Perry^  and  the  references  in  the  note  upon 
this  subject,  wiUe  3. 

Musbrow  &  Co.  v.  Graham. 

Enoch  Sawyer  vfiiH  the  subscribing  witness  to  the  bond, 
and  he  was  the  Collector  of  imposts  for  the  district  of 
Camdeo,  and  his  deposition  had  been  taken,  and  was  now 
offered  to  be  read. 

Fer  curiam — It  is  the  common  practice  to  receive  the 
de|iositions  of  all  such  public  officers^*  the  duties  of  whose 
offices  oblige  them  to  attend  at  a  particular  place  for  tiio 
discharge  thereof.  Let  the  deposition  be  read.  He 
piHived  the  execution  of  the  bond  by  Orafuim^  but  did  imt 
say  that  Graham^  the  Defendant  in  this  action,  was  the 
person  who  executed  it. 

Per  curiam — You  may  identify  the  Defendant  by  proof 
of  his  hand*  writing.  The  PlaintiiTthen  proved  the  hand- 
writing in  which  the  obligor's  namq  wan  subscribc^d,  to 
be  the  hand- writing  of  Oraham  the  Defendant^  and  he 
had  a  verdict  and  judgment. 

England  v.  Witlierspoon. 

A  tender  of  a  specific  article,  (as  a  negro  boy,)  where  no  piirtieular 
place  is  appointed  for  delivery,  is  not  bufiicient,  if  only  made  at  the 
boune  of  the  person  who  is  bound  to  make  it.  « 

Tender  and  refusal  pleaded.  The  note  when  produced 
was  for  one  hundred  pounds,  payable,  or  to  be  discharged 
by  delivery  of  a  likely  negro,  of  the  age  of  eleven  years, 
by  a  day  certain.  The  evidence  was,  that  on  that  day,  (36t) 
an  agent  of  H^itherspoaii^  hy  his  directfon,  attended  at  hja, 
Witherspocn^Sy  house,  with  a  likely  negro  of  the  age  pt 
12  or  13. 
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Sep.  1796.  p^  curutm — It  ifl  not  a  good  tender.  When  a  specific 
^"^^''''^^^  article  is  to  be  delivered  and  no  place  appointvcU  the 
debtor  mu»t  give  notice  of  bis  readiness  lo  pay  on  the 
da>9  and  request  the  creditor  to  appoint  a  place  wliare 
he  will  receive  it ;  and  on  the  d-ay  he  must  attend  at  the 
place  appointed  until  sunset,  to  mnke  the  delivery*  unless 
the  creditor  refuses  or  urcepts  before:  here  no  such  ^M^queaC 
was  made*  nor  was  there  any  ap|K>intment  of  place;  and  the 
creditor  could  not  know  that  h*'  was  ready  to  make  the  de* 
livery  at  his  own  house ;  and  besides,  had  that  been  the 
place  appointed,  it  does  not  appear  that  he  attended  till 
Hunset,  and  that  the  creditor  did  not  come.  The  jurj 
found  af^aiiist  the  plea,  and  the  Plaiotiffhad judgment. 

NoTB.—- In  this  case,  Jones,  Solicitor-Getieraly  alleg^ed  tbcre  b«d 
been  n.any  decisions  in  the  luwer  courts  esUblishing  it  as  incumbent 
upon  tiif?  creditor  on  tbe  day  appoinud  by  Ibe  cnivntct^  wbere  no 
place  was  mentioned,  to  demanrl  the  urtcle  at  the  bouse  of  tbe  debt- 
or»  otherwise  he  should  not  be  aUuwed  tosappovt  his  action — ^thecoo* 
sequence  of  which  is,  that  the  debtor  need  not  request  a  place  to  be 
Appointed,  but  a  bein^^  re^dy  at  his  own  house,  would  be  sufficient.— 
Judge  Williams  said,  there  had  been  such  decisions  founded  upon 
,  proof  that  such  was  the  general  couriie  of  that  species  of  trade  that 
the  contmct  ciincerned,  and  tl.at  the  general  practice  of  the  country 
was  such  with  n'*^pect  to  contracts  oftMat  nature  {  but  that  tht-  gene* 
ral  rule  of  law  was  as  laid  down  vi  supra, 

^0T£.~M'.  Janss  is' sup  ported  in  wliMt  he  said,  by  the  case  nf^fmi. 
itead  V.  ^btttisant  decided  at  Edenion,  1791.  There  the  PlaintliFde. 
clarcd  on  a  covn-.ant  to  dt-Iiver  tar  and  other  aiticles  to  a  cvTlain 
amount— th(-  Defendant  pleaded  always  ready,  and  the  Plaint  iff  was 
nonsuited  for  not  proving  a  demand,  and  rttt'usal  or  neglect  in  tbe  De>' 
fendant.  i  This,  decision  may  have  bffn  founded  on  such  evidence  as 
Judge  Williams  spoke  of.  If  it  was  not,  it  seems,  tube  directly  against 
the  rult  laid  down  in  Cq  JaU,  210,  h.  an4  which  is  recognized  as  tbe 
•  true  one  in  many  other  books. 

NoTs.— I'tWe  TAotnpwn  v  Qayhrd,  2  Hay,  150. 

Avcr^  -0.  Muore'a  Executors. 

The  action  of  Trover  will  lie  against  Executors  for  a  conversion,  in 
the  lifetime  of  their  testator,  although  the  estate  may  not  have  beea 
benefited  by  such  conversion. 

This  was  an  action  of  trover*  and  upon  not  guiitj  plea- 
Vide,  ante  ded,  a  sjiertal  verdict  had  been  Found,  which  now  CHnie 
i,  21, 308. 1,1,  iQ  be  argued.  It  stated,  that  Jvery  left  the  horse  in 
question  in  the  possession  of  James  McCay ;  that  two  oieA 
came  with  a  bill  of  sale  and  claimed  him ;  that  McCoy 
refueled  to  deliver  him  ;  that  they  then  a|»plied  to  Moortf 
wIm)  >^hs  a  Justicy  of  the  Peace,  to  cause  the  horne  lu  be 
delivered  to  them  j  that  he  swore  them  as  to  the  horse 
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bcinjB;  their  property,*  and  gave  a  written  orde  r  for  liis  de-  **P'  ^^^^' 
livery,. which  McCay  disregarded;   upon  >%lii(lu  MoorCf''^^'*^^^^ 
in  a  passion,  t(»ok  hold  of  the  bridl(%  and  delivered  the^ 
horse  N^thein  himself,  and  (hey  led  him  away — Jioore  di-'  C^^^), 
edy  and  Avery  insituted  this  action  again<4t  hi^exerutors* 

Judge  \\  ILLIAMS — We  have  decided  in  niany  instan- 
ces 'h.it  an  action  ot'truxrF  will  li<'  against  cKecutors,  bnt 
that  was  in  cases  where  it  appeared  the  tstate  of  the  tes- 
tator had  been  benefited  by  the  conversion  of  the  thing 
that  was  the  subject  of  contest;  as  if  a  man  take  my  ^ 
horse  and  soli  him,  or  kill  my  bullock  or  my  sheep  and 
eat  him  ;  here  the  estate  of  Hie  testator  is  benefited,  it  is 
saved  the  expense  of  the  purchase :  but  the  decisions  have 
never  gone  so  far,  as  to  make  the  action  supportable 
Against  executors  in  a  case  like  the  present,  where  the 
testator  disposed  of  the  property  without  receiving  any 
benefit  from  it ;   yet  no  rasr  has  ever  negatived  the  posi-  ' 

(ion  that  trover  will  lie  even  in  such  a  case  as  this. 

fudge  Haywood — Trotl  and  Hamlin  decides  that  an 
action  will  not  lie  against  executcns,  where  the  plea  js, 
not  guilty.  I  am  inclined  to  ihink  that  wtir  e  it  is  a  part 
of  the  judgment  as  formerly  ren<lered,  quod  defendens  ca^ 
piatur^  the  action  ^ill  not  Jit  against  extcutors.  Judg- 
ments formerly  ronclnd^d,  that  the  Defendant  either 
should  be  in  misericardiaf  or  that  he  should  be  fined,  et 
quod  capiaturprojine;  and  this  was  in  the  nature  of  a 
punishment  to  wtuch  executors  were  nevev  liable :  they 
succeed  to  the  estate  and  become  subj'*ct  to  such  actions 
only  as  demand  a  sati<<facti(Hi  from  tliat,  not  to  ihe  offen- 
ces and  punishments  due  to  their  testatm^ ;  and  the  judg- 
ment in  the  action  of  tro%er  is  not  quod  capuitur,  8  Re. 
59  &.  It  was  in  substance  only  an  action  of  piopeity.— 
If  this  position  be  true,  the  reason  why  an  action  will  not 
lie  against  executors,  will  not  apply  to  this  case.  There 
have  been  many  decisions  in  this  country,  that  the  action 
of  trover  will  lie  against  cxerutn's  ;  and  tlie  reason  they 
have  gone  upon  is  generally  stated  to  be,  that  the  estate 
of  the  testittor  ought  to  be  liable  whrre  it  has  been  bene- 
fited by  the  conversion.  The  example  is  usually  put  of 
killing  my  bullock  and  eating  him,  (»r  taking  my  bul- 
]ock  and  selling  him  ;  but  I  can  see  no  difft  renceio  point 
of  justice,  between  these  examples  and  that  of  taking  niy 
bullork  and  giving  him  away  so  that  tlie  twner loses  him  : 
t\io  injury  to  the  owner  is  as  great  in  the  latter  instance 
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Sep.  1796.  aa  in  the  former.   At  the  last  Wilminja^ton  term,  the  cotttt 
^•^^^'^^^^  had  such  a  case  under  ronsideratinfl,  and  decided  against 
the  executors,  and  a«r'Hitist  the  case  of  Handy  and  TrotU 
upon  the  authority  oT  the  cases  formerly  decided  in  tliis 
country.     One  grrat  reason  of  that  decision  was*  to  pre- 
(364)    vent  a  defect  ofjiistice  ;  for  where  the  property  is  tor- 
tiously  taken  and  dispoard  of,  or  i^iven  away,  asheret 
the  action  upon  the  case  for  an  assumpsit  will  not  lie  a- 
gainst  the  executors,  trespass  will  not  lie  a.^ainst  the  exe- 
cutors, and  if  trover  will  not,  the  injured  party  is  with- 
out t*edress,  although  it  is  evident  some  action  of  proper- 
ty should  be  maintainable.     We  will  consider  further  of 
'     this  case. 

Afterwards  at  Salisbury*  during  the  sitting  of  the  court 

there  the  next  term,  the  Judges  Williams  and  Haxwood 

certified  that  this  action   was  maintainable  against  the 

executors,  and  directed  the  clerk  to  enter  up  judgment, 

I  and  to  issue  execution  thereupon. 

NoTB.— rw/e  MeKinni^M  Ea^tB.  v.  Oi^hmV9  £sV«.  and  the  note 

(hereto,  <u*te  4. 

Davison  v.  Mull. 

The  plea  of "'  siirrendei'^'  by  bail,  must  state  whether  the  aurrender 
waa  made  to  the  court,  or  to  the  Sheriff  out  of  courts  or  it  wdl  be 
bad  in  form.  Uiid«:r  our  act  of  ITZr*  Rev>  e.  115,  t.  19,  30,  the 
bail  may  surrendrr  at  any  time  before  final  jud>;.T>ent  aj^inst  tiim. 
The  plea  ptUt  darrein  continuance  of  the  surrcmler  may  be  refused 
by  the  court  in  cases  of  hardship,  unless  ttie  Defe<tdafit  will  submit 
to  the  terms  of  payinj^  costs.  Ait  appeal  from  the  County  to  the 
Superior  Court  nullifitfs  the  judgment  of  the  County  Court. 

Plea,  and  demurrer,  which  stated  that  MuU*  as  Sherifl^ 
arrested  a  man  upon  a  capias  ad  respondendum*  and  took 
no  bail.  Davison  obtained  jud^ont  against  th*  person 
arrested,  and  took  out  a  capias  ad  satisfadendunu  which 
w^as  returned  non  est  inventus  ;  ho  then  took  out  a  «ci. /a. 
against  vVti/^  as  bail,  in  the  Counter  Court;  and  after 
judgment  upon  the  scufa*  in  the  County  CowrifMuU  ap- 
pealed to  thisciiurt  ;  and  after  the  suit  had  depended  hero 
some  time,  there  was  a  plea  piii5  darrein  cofitinuance  put 
in  by  the  Defendant,  which  stated  that  the  Defefidant 
in  the  original  action liad  been  surrendered,  witli  an  aver- 
ment that  he  had  lain  in  prison  twelve  months.  The 
demurrer  whs  special,  and  stated  for  cause,  that  the  plea 
did  not  set-forth  to  whom  the  surrender  wasmade^  whether 
to  the  court  or  to  the  Sheriff*. 
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P^  ctftnai}i---It  M  inmted .by  the  Plalntiff^ft,  counsel^  8«P'i7^ 
that  (lur  art  intended  to  put  bail  upoo  the,  same  footing  v^'^^Xi^ 
here  AS  in  England  by  the  rules  of  the  commiin  law  ;  and 
thfie  th<*  condition  of  the  recojs^nizance  was  forfeited  by  / 

a  nofi  est  inventus  returned  to  the  capias  ad  satisfaciendum; 
for  upon  that  return  it  appeared*  the  Oefendaiit  had  nei- 
ther paid  the  money  nor  auri^endered  himialf  to  priHon  ; 
but  by  the  favour  of  the  court  the  bail  are  discharfQeable 
.    if  they  surrender  before  the  return  of  the  second  scLfam 
but  that  surrender  must  be  ninde  to  thecourL     It  i^  very 
evident  that  our  Legislature  intet^ded  to  allow   to  ball 
l^reater  privileges  than  were  attowed  by  the  common  law 
in  the  English  practice.     Our  law  allows  a  surrender  to 
the  Sheriff;  and  a  surrender  at  any  time  before  final 
judgment  against  the  baily  shall  disctiarge  ibett*     1777^ 
c  S,  s.  19,  2O9  79.     As  to  (he  judgment'  of  the   Coun^ 
Court    which  Ims  been  rendt'red,  that  was  not  a  final' 
judgment,  it  was  suspeude<l,  or  rather  nullified  by  the 
appeal — so  much  so,  that  ttiere  can  never  afterwards  be 
any  proceedings  u[mn  surh  judgment  after  \t  is  appealed   r^Qg) 
froo).     Wherefore,  as  to  the  general   question,   vvhether 
bail  may  surrender  under  such  circumstances,  we  are  of 
opinion  for  the  Defendant.     It  may  indeed  operate  hard- 
ship in  the  case  staled  by  the  counsel,  where  a  Defend- 
ant comes  in  and  is  surrendered  after  tlie  Plaintiff  has 
prosecuted  the  bail  through  the  County  Courts  at  a  scrpat 
expence,  into  this  court  :  but  then  it  is  in  ihe  discrt^tion 
of  the  court  whether  they  will  receive  a  plea  puis  darrein 
continuance;  artd  they  may  receive  it  upon  the  terms  of 
the  Defendants  paying  all  costs  to  that  time,  and  the  in- 
justice spoken  of  by  that  means  be  avoided.     As  to  the 
form  of  the  plea — every  plea  should  disclose  all  such  cir- 
cumstances as  the  law  requires  to  make  up  a  Valid  de- 
fence against  the  Plaintiff's  action/and  the  omia<iion  of 
any    material   circumstance,  without  which  the  matter 
pleaded  would  not  be  a  good  discharge  in  law,  makes 
the  plea  invalid.    Now  the  law  requires  the  surrender 
to  bo  made  either  in  court,  or  to  the  Stieriff  inthe  recess 
of  tiie  court ;  and  this  is  material  to  be  set  forth,  th^t  the 
Plaintiff  may  know  how  to  reply  if  false;  for  if  it  be  alh\^ed 
as  a  Hurrcnder  in  court,  the  replication  is  nul  tiel  record. 
If  out  of  court,  the  fact  is  denied  and  referred  t>  thf  de- 
cision of  a  jury.     Unless  it  be  set  forth  to  whom  the  sur«- 
i^ender  was,  it  is  impossible  to  know  how  to  reply— thert- 
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Sep.  1796.  (^1^  Hie  plea  is  bad  an  to  tiie  form  in  which  it  is  plettdeiL 
^  ^^'^  'VUe  driNurrer  does  not,  as  t^  coiiteiided»  admit  tiw  fact 
of  a  surrsnder.  4  general  demurrer  admits  tlie  fact»  and 
iRHists  it  is  not  saScienf  in  law  for  the  |Hirpose  to  which  it  is 
adduced:  iNit  where  a  (act  if  well  jiieaded  might  lia%e  been 
safBcient,  but  it  is  so  pleaded  tlist  the  other  party  cannot 
kno^  hdW  to  controvert  it :  or  in  other  words  where  the 
fart  is  improperly  and  informally  pleaded,  and  the  de- 
murrer specially  sets  forth  the  cause  thereof,  it  does  not 
adoiit  the  fact,  but  refers  the  plea  ia  the  court  for  ille- 
gality and  inrormality.  However,  as  the  substance  of 
this  plea  shews  a  g«iod  discharge,  it  is  hard  the  party 
^onid  be  charged  by  mispleading«*jwe  will  delay  giving 
judgment  for  the  present,  and  lecommend  to  the  parties 
an  amendment  of  the  picKsdinfcs*  ao  that  judgment  may 
he  given  upon  the  merits*  As  to  the  two  leases  not 
yet  pleaded  to  In  this  court,  the  Defendant  may  now  plead, 
paying  the  costs  op  to  this  time. 

NoTB.— The  CMe  of  Peace  and  XHireil  ▼.  Per$9n  &  Gordon^  I  Mmpk. 
188,  decides  that  the  surrender  of  the  principal  by  hisb/ilatany  time 
before  finsi  jad^ciaetit  agatmt  them,  will  ditctiarge  them,  and  entitle 
them  to  the  eoata  of  the  tct.  /s.  But  this  is  now  altered  by  the  act  of 
1827,  e.  X5,  as  to  the  costs  which  may  accrue  in  the  case  where  the 
bail  is  discharged  by  the  d>'ath  or  surrender  of  the  principal  after  the 
term  at  which  the  bail  is  bound  to  appear  and  plead  to  the«Cft./a.  As 
to  effect  t  of  an  appeal  from  an  Infieiior  to  a  Superisr  Court,  see  Marry 
T.  AmIA,  1  iKsidb  41. 

O'Neal  V.  Owens. 

Ah  attscbment  bond  is  f^ood  without  attestation.  An  attachment  mus* 
issue,  if  the  Ptaintiif  makes  the  proper  afildi^it,  whether  it  be  %iie 
or  not. 

Attach  mentf  and  plea  in  abatement*  that  the  attach- 
rsGC)  ^^^^  bond  was  unattested,  and  no  suit  could  be  brought 
^      ^    npoii,  It*    2nd»  tliat  the  Defendant  was  not  about  to  re- 

omve^  nor  had  Hliewn  any  symptom  of  such  disposition. 

but  was  at  home  at  the  time,  when  the  attachment  was 

levied. 

Per  curiam — Although  the  Defendant  was  not  about  ta 
remove,  if  the  FlaintifT suspected  it,  so  that  in  conscience 
'  he  Could  swear  tb«*  Defendant  was  about  to  do  so,  bf*  may 

taki^  the  oath  ;  and  it  is  the  duty  of  the  Justice  of  Peace 
to  issue  the  attachment.  If  the  Defendant  sustains  da- 
mage thereby^  be  has  remedy  upon  the  attachment  bond. 
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or  if  the  Mtk  he  false  md  iiNiliciAii0«  he  may  iirftet  fef  S' 
petjary ;  bat  the  proceedings  shall  go  on.  This  has  heen  ^^ 
eften  decided.  AA,to  the  bond  being  unattested,  it  was 
dfcided  lately  at  Fayette v tile,  that  an.action  of  debt  will 
lie  on  a»  unattested  bond  |  and  as  to  the  condition  being 
only  to  pay  ifi  case  of  failure*  sdch  costs  and  damages  as 
sbalt  accriie  thereoni-^these  are  not  the  words  preAcribed 
by  the  act*  but  this  variance  is  not  pl(>aded-— the  only  de- 
fect alleged  by  the  plca^  is  non-atto<ttation  ;  but  had  it 
pointrd  out  the  variance,  it  would  not  have  been  fhtal  } 
because,  the  act  allows  all  forms  agreeing  in  substance 
with  that  prescribed  in  the  act,  to  be  valid — then  what  is 
the  meaning  of  the  words  used  in  the  condition',  *' dama- 
ges thereon'' — snrrly  damages  to  accrue  in  or  by  this  at- 
tachment, and  for  such  damages  relief  may  be  had  by  a 
suit  on  this  bond.  But  it  is  not  necessary  to  give  any 
opinion  ufKin  this  point — ^let  tlie  pleas  be  overruled.  A 
respondeas  ouster  was  awarded. 

fUvnu-^Vide  Ingram  v.  Mall,  ante  193. 

Chambers  v.  Smith. 

Any  omiMioii,  neglect  of  delay  of  the  Clerk,  or  any  contrivance  ofthe 
advene  party,  or  the  improper  conduct  of  the  County  Court,  lik 
granting  an  Mppeal  where  properly  applied  for,  m  sufficient  to  en* 
title  the  party  to  a  cerftoiwh  and  a  new  trial  wiU  be  immedialely 
granted  in  the  court  above. 

Certiorari.  Per  curtain— It  is  stated  in  the  afBdavit 
of  Chamber$9  that  after  the  trial  of  the  issue  in  thiK  action 
in  the  County  Court,  he  moved  for  an  appeal ;  and  after- 
wards daring  the  mttiiig  of  the  court,  he  oflered  Huffirient 
8urf*tte8  for  prosecuting  the  appeal  with  eSect,  but  that  the 
Clerk  being  not  ready  with  the  bond,  and  telling  him  it 
would  do  as  well  to 'give  the  bond  at  tlie  next  County 
Court,  wliich  happened  before  the  sitting  ofthe  Superior 
Court,  be  retired ;  and  at  the  next  court  he  applied  again, 
and  was  then  told  by  the  Clerk  it  was  too  late.  If  this 
be  a  true  statement  he^is  entitled  to  a  new  trial  in  this 
court)  in  the  same  manner  as  if  the  appeal  had  been  re- 
^larly  biooght  up.  The  decisions  have  heen  unirorm» 
that  after  the  party  prays  an  appeal,  and  offers  or  gives 
aufBrient  sureties,  and  he  is  defeated  of  hiH  appeal  by  the 
neglect,  ^omission  or  delay  of  the  Clerk,  or  by  any  con- 
trivance ofthe  adverse  partyt  or  by  any  imfii^per  ron- 
doct  ofthe  County  Court,  as  if  they  adjourn  after  the  trt- 
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Sep.  1796.  jii^  to  prevettt  the  pahy  rnim  afiplyiiifr  for  the  appeal — 
^'^''^^^-  in  all  surh  cases,  ihin  court  will  fi^rant  a  certiorarU  and 
(d6r)^ordpr  a  trial  here,  niihout  enquiring  into  the  motiveft  of 
thf  party  pra>ifi|;  the  appeal,  or  into  the  merits  i»f  bis 
cause ;  for  hy  the  laws  tif  the  country,  he  is  entitled  lo 
his  appeal  whenever  he  thinks  proper  to  cra^  it,  and  be 
ouj^ht  not  to  be  defeated  of  his  privilei^  by  the  conduet 
of  others  :  and  we  would  now  order  the  new  trial  bis 
'     counsel  pi*ay-i  for,  but  for  the  contrary  affidavits  which 
render  ii  doubtful  whether  he  did  offer  the  sureties  as  sta- 
ted in  the  affidavit     Whi^refore  let  this  cause  lie  over  till 
the  first  day  »f  next  term,  that  the  PlaintiiTmHy  produce 
the  affidavits  of  the 'sureties  themselves  who  were  ofler* 
ed,  or  sueb  other  affidavits  as  he  may  think  proper. 

NoTB.— -Fif<l0  Jlnonymaut^  ante  303. 

Anonymous. 

Certiorari.  This  cause  stood  on  the  docket  of  causes 
ibr  tri'<)l,  and  was  said  by  the  counsel  for  the  PlaintiCfin 
the  eertiorarij  to  have  been  obtained  in  open  court ;  and 
he  insisted  that  where  a  certiorari  is  s(»  obtained,  the  cause 
may  be  set  down  for  trial  without  any  further  argument. 

Per  curiam — Writs  oi  certiorari  are  granted  either  by 
a  Judge  out  of  court,  or  upon  affidavit  and  rule  to  bhew 
cause  in  court,  and  sometimes,  though  irrregularly,  up- 
on affidavit  only  in  court.  In  the  first  instance  the  cause 
should  be  set  down  on  the  argument  docket,  and  does  n<»i 
stand  for  trial  until  the  court  have  expressly  ordered  a 
new  trial  to  be  had  ;  and  whilst  on  the  argument  dock- 
etf'  it  may  be  opposed  by  counter  affidavits.  Where 
granted  upon  affidavits  and  rule  to  show  cause  in  ccmrt» 
it  stands  for  trial  without  fi^rther  argument  But  when 
granted  upon  affiidavits  only,  without  a  rule  to  shew 
cause,  it  is  in  the  same  situation  with  a  artiorari  grant- 
ed by  a  judge  out  of  court.  The  adverse  party  must  have 
an  opportunity  to  shew  cause  against  it,  and  no  new  tri- 
al is  to  be  had,  till  after  he  has  had  t^  day  in  courts  aod 
fails  to  appear,  oi-  appears  ti>  It  without  effect. 

NoTB.     Vidt  Dwony  ▼.  Davih  ante  260.     Beanhn  ▼>  Gvw,  2  JS&t^ 
%c09d.  245. 
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Perkirm  v.  Biillinger. 

nyhere  a  matter  is  proper!)  determinable  at  law  and  the  law  can  give 
complete  redresn,  Fquitx  will  i)0«  interf«»rc.  Executi'.n  upon  a  * 
Judffment  af»er  .  yeir  f*»d  a  dity,  and  afti'»  drat  of  the  Dftfen^lant, 
without  any  scire  faaa»  is  irregular  ;  and,  il'  in  /he  County  C<*urt 
may  be  avoided  b^v  lil  of  error,  or  if  it  wa.4  in  the  Superior  Court 
by  evidence  in  ejoRment,  if  land  wh8  sold  under  it. 

The  hill  staged  that  Perkins^  in  the  year  1784,  pur- 
chased a  tract  of  land  of  one  Griffham*  and  had  it  r<\e:ii- 
larly  conveyed  to  him  and  paid  the  purchase  money ;  and 
seven  or  eight  years  »fferwards,  Bnlliiiger  having;  dis- 
covered that  one  Michael  Delanij  had  a  jud,G:mcnt  a|2;tMn*;t  (S68) 
Oriffham,  piii*cha«ed  the  same  of  him  ;  fh«t  Griffham 
dieu«  and  that  Bidlinger^  in  the  name  of  Delaney^  ^^ithout 
any  sci^fa.  a^^ainst  tlie  heirs  or  executors,  took  ont  h  fi. 
*fa.  and  levied  it  on  the  lands  purchased  by  Perkins^  and 
caused  them  to  be  sold,  and  purchased  them  of  th<'  Sheriff 
Iiimself,  and  had  titem  conveyed  to  him.  And  as  to  this 
part  of  the  case,  the  bill  prayed  that  the  conveyance 
mijB^ht  be  set  aside,  atid  the  deed  decreed  to  be  eciven  up 
and  cancelled.  It  then  stated  the  materiality  of  the  tes- 
timony of  some  ^vitnesses,  and  prayed  that  that  testimony 
might  be  perpetuated.  'I'^hcre  whs  a  demtirrer  to  the  first 
part  of  this  bil!|  for  that,  Mic  matters  therein  Hct  forth 
is  properly  determinable  at  law. 

Per  cttriam— Where  a  matter  is  jiroperly  determinable 
at  law,  and  the  law  can  i^ive  complete  relief,  a  Court  of 
Equity  will  not  interfere.  It  is  not  stated  in  this  bill 
ijrhen  Delaney*s  judgment  was  obtained — suppose  it  to 
have  been  obtained  before  the  sale  to  Perkirvi^  the  execu- 
tion issued  after  a  year  and  a  day,  and  after  the  death  of 
Oriffhum^  without  any  scufa.  and  tlierefore  the  execu- 
tion is  irregular  and  voidable,  and  may  be  avoided  if  the 
judgment  was  in  the  County  Court  by  writ  of  error,  or 
if  ill  the  Superior  Court  by  taking  advantage^  thereof  in 
an  ejectment,  either  as  Plaintiff  or  by  way  of  defence.— 
If  Ddaney^s  judgment  was  after  the  sale  to  Perkins^  then 
the  land  could  not  be  affected  by  any  executitui  issued 
upon  it,  and  the  Sheriff's  sale  is  void.  Indeed  it  has 
been  decided,  that  skji.fa,  affects  lands  in  this  country 
but  fnim  the  teste^  and  not  from  the  judgment,  and  that 
the  judgmettt  only  prevenis  a  sale  l>y  the  owner.  Ac- 
cording to  that  decision  it  ma}  be  doubtful  whether  if « 
this  judgment  of />ria«eT/'5  had  been  regularly  revived  by 
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Sep*.  irM.  g^,  f^^  9if;9Af\n\  the  heim  iind  terretraanlB,  whether  the 
^■^'^^^^^  landR  in  the  hands  of  FerHns  were  liable  to  be  aflfcted, 
as  i\^^Ji»fa.  would  then  ifwue  in  consequence  of  a  new 
jadjifment.  However  this  may  be,  it  is  evident  as  fbe 
prenent  case  is  stated,  that  the  complainant  has  reiaedf 
at  law,  and  that  there  is  no  occasion  foi»  him  to  come  into 
Equity  for  any  relief.  Wherefore  let  tlie  demnrrer  be 
allovf^d  ;  and  as  to  the  other  part  of  the  bill,  ^liirhsfAs 
to  perpetuate  his  te<itiniiony,  as  there  is  no  objection  mide 
thereto,  let  the  PlaintiflT  have  commissions  to  talce  depo« 
sitions. 

NoTS.— *Upon  the  first  point  see  Glasgow  ▼.  FbicMr*,  and  tbeTff(^ 
ences  in  the  note,  anu  233.  In  ffntp'*$  Aim'n,  v.  Hm^  it  vtsbeU 
that  an  execution  which  ianued  upon  a  judgment  after  a  year  and  i 
day  was  irrej^iirar,  and  it  Vas  net  asicte  upon  motion.  3  Mag.  136.— 
Sowm  U  othart  v.  Lanier^  N.  C  Term  Rep.  341,  decides  that  erronin 
law  cannot  be  aasij^ed  to  process  in  nature  of  an  execution,  for  that, 
if  ifT'^gular,  must  be*  aet  asiile  in  a  different  way,  as  hy  motiooio^ 
tiedcaa,  or  the  like.  The  ca^e  of  Oxley  t-  Mhte  Cf  Men^  says  that  the 
regularity  of  an  execution  cannot  be  questioned  in  an  action  of  eject* 
roent  agatnst  a  purchaser  under  a  Si>eriff 's  sale*  3  Mttrph.  350.  Thif 
cas«v  und  also  tVeavir  v.  Cfyer  and  MoorCt  1  Hm  Rep.  337,  hold  th^ 
an  execution  issumg-  upon  a  judgment  which  ia  more  thafi  a  year  ana 
a  da)  old,  is  erroneouii  It  urema  that  the  position  in  the  piincipil 
caae  wtth  regard  to  the  irregularity  of  the  execution  is  correct*  bot 
not  so  with  respect  to  the  mode  of  taking  sdvantage  of  the  eTior,Rflr 
indeed  yn  hether  it  ca»  be  taken  advanUge  of  at  all  againat  a  purchaser 
under  such  irregular  execution. 

(3W)  Welch  V.  Walkins  and  Pickett 

A  note  was  given  by  the  Plainti^to  l^ofHns  for  lands,  which,  ittbra- 
ed  out,  if  atfans  never  had  :  WaikinM  c  inmit  recover  on  the  nofi 
and  H9  the  note  (bt  ing  for  the  dehvery  of  specific  articles)  wmu>* 
negotmble,  Pickdt  ia  subject  to  the  same  objection. 

TIm  bill  staled  that  FFaffcins  pretended  to  be posseflsed 
or  lands  on  the  Cumberland  ri%er,  of  good  quality,  >"' 
enticed  the  <^>nl|llainant  to  purchase  1000  acres,  for 
whicli  the  Complainant  gave  a  note  to  deliver  a  f^ood  wi« 
gon  und  team  b>  such  a  day,  fVatkin$  at  the  same  tine 
giviiic;  hi8  bond  to  make  a  title.  Afterwards,  JfalUif' 
was  applied  to  for  the  title,  but  did  not  make  it,  antlia 
fact  WHH  found  to  possens  nti  land,  and  confessed  he  hid 
not  any  there  ;  btit  before  this,  he  had  endor!«ed  the  note 
to  Pickett.  Hatidm  failed  to  answer,  and  the  bill  wa« 
.  taken  pro  cmfesto  as  m)  him.  JPickett  aiis^^ered,  and  in* 
sisted  kre  had  purchased  the  note  for  a  valuable  considf- 
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ration.  The  bill  further  aet  fortli,  that  Piekettf  in  the  Sep.  1796. 
name  of  fFalkinSf  had  obtained  judj^nnent  u|m>ii  tiie  note  ^«^^^^^^^ 
fvr  pouridSf  and  had  received  jSiso  and  had  after* 

wards  taken  out  execution  for  the  full  aini>ont  of  the  judg- 
ment. 

Per  curiam — The  bUi  ^tateB,  and  it  is  not  denied,  that 
the  note  was  given  for  lands  sold^  to  which  tlie  vendor 
cannot  maice  a  tith*.  He  cannot  therefore  in  equity,  de- 
mand payment  of  the  money,  and  is  not  entitled  to  a  re- 
covery of  it.  In  the  next  place,  this  note  is  not  negotia- 
ble, and  therefore,  Pidtett  stands  in  the  same  place  as 
Watkins  himself  did  wicli  i*e«)pect  to  the  note,  and  all  eqai<> 
table  defences  that  might  have  been  set  up  against  it. — 
It  is  immaterial  to  Welch^  whether  he  gave  a  valuable 
consideration  for  it  or  not  to  WatldM.  Wh<>refore  let  the 
injunction  be  made  perpetual.  Had  the  prayer  of  this 
bill  extended  far  enough,  we  would  have  made  Pickett  re- 
fund the  money  lie  luis  received. 

Svwn.'^Vidit  Jordan  v.  Black  U  Bonablmc,  2  Mur.  SO. 

Martin  v.  Spier  and  Montgomery. 

A  and  B,  settled  accounts,  and  a  balance  of  £47  was  found  due  to  B. 
and  A  signed  a  writing  to  that  effect,  whteh  B  assigned  to  a  third 
person,  who  nued  A,  and  recovered  judgment.  A,  filed  a  l»ill  for 
an  injunction,  setting  forth  errors  in  calculation,  and  stating  that  \ 
by  the  agreement  ol'  the  parties,  the  paper  which  he  hatl  sij^ned 
was  not  to  be  deemed  a  promi9sor3r  note.  The  ansWer  denied  aU 
tite  parts  of  the  bill  but  the  errors.  Hatwooo,  Judge,  consented 
with  WILLI4VS,  Judge,  that  the  injunction  should  be  dissolved  as  to 
all  but  the  errors.'  \  But  Hat wooo  said,  that  it  should  be  dissolved 
jIt  tai9^  for  the  Ihw  would  have  admitted  every  defence  which  could 
be  made  on  the  instrument,  nsthat  it  either  Wus  unnegotial^le  in  Its 
nature,  or  the  assignee  had  notice  of  the  defence  previous  to  the 
assignment.  And  if  the  assignee  had  not  such  notice,  there  could  * 
be  00  detence  either  at  law  or  Equitjr,  where  the  instrument  was 
tie|;otiable. 

This  was  an  injunction  bill,  whirh  stated  that  there 
had  hjeen  mutual  dealings  between  Martin  &  8pierf  whicii 
tliey  adjusted  in  1780,  at  which  timetht-re  vfiXH  a  balance  /^^qn 
at  £10  and  no  more,  due  to  -^jpier.  That  some  time  af-  ^  / 
f  erwardH,  4beir  dealing  still  continuing,  they  came  to  an* 
other  settlement,  at  which  time.  Spier  exhibited  the  arti- 
cles which  composed  his  fnrmtT  arcouni,  and  did  not 
make  the  last  balance  the  first  artiilr  in  the  new  account, 
and  that  Spier  pnimised  upon  thta  latter  settlement,  ir 
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Sep.  1796.  any  eri*oi*S9  omissiona  or  miscalculations  should  appear 
^'^^"'^^^'^  un  either  side,  th<*  same  should  be  rectified.  The  bill 
then  stated  several  inisi-entries  in  the  account  of  Spietf 
making  the  sumn  charged  amount  to  more  than  they  were 
stated  at  in  former  arcounts  exhibited  ;  and  it  also  fioiiit* 
ed  out  several  errors  by  misralculations,  and  stated  sev- 
eral sums  of  money  with  which  he  ou.c^ht  to  have  been 
credited — all  which  errors  when  recrifiedf  changed  the 
balance  of  accou4its  in  hi&  favor.  The  bill  further  stated 
that  upon  the  last  settiementf  there  was  a  balance  struck 
of  £47  in  favor  of  SpieVf  and  a  writing  was  drawn«  pur- 
porting that  a  settlerat^nt  was  made,  and  that  the  bal- 
ance appeared  to  be  £47  and  was  signed  by  Martin  ;  but 
it  was  not  intended  as  a  promissory  note^  and  the  par- 
ties agreed  it  should  not  be  so  considered.  That  the  mis- 
takes aforesaid  weiv  discovered  after  the  signature  of  the 
writing*  and  that  Jdonlgomery^  the  other  Defendant,  had 
notice  of  them  previous  to  the  assignment  of  the  said  wri- 
ting to  him.  That  afterwards.  Spier  assigned  the  said 
writing  to  Montgomery ^  who  sued  Martin  for  the  money 
mentioned  in  the  iiotet  and  recovered  a  judgment,  in\ — 
The  answer  denied  all  parts  of  the  bill,  excepi  the  errors 
in  (barging  the  sums  of  several  articles  higher  than  was 
stated  in  the  account  kept  before  the  last  settlement;  as 
to  which  no  answer  was  given. 

Judge  Williams — I  am  of  opinion  the  injunction 
should  be  dissolved  as  to  all  except  the  errors  unanswer- 
ed ;  and  that  the  account  should  be  referred  to  the  Mas- 
tery who  should  report  to  next  court* 

Judge  Hat  WOOD — 1  aiii  for  dissolving  in  totOf  not  be- 
cause 1  think  tlie  answer  has  denied  all  p^rts  of  the  bill^ 
but  because  the  bill  its*  It'  shews  no  sufficient  cause  for 
coming  into  this  court.  After. a  verdict  at  law,  a  man 
may  apply  for  relief ;  but  then  the  case  where  it  is  piti- 
pev  for  him  to  do  so  must  be  an  uncommon  one,  and 
must  be  specially  stated  so  as  to  shew  the  causf  there  is 
for  the  interference  of  this  court ;  but  the  rule  as  to  cases 
in  general  under  which  this  comes,  being  not  distinguish*) 
ed  by  any  [)eculiai'ity  of  circumstances^  isihatwhere  the 
complainant  has  complete  relief  at  law.  Equity  will  not 
(^T'l)  take  any  rogtl^aiice  of  his  cause.  This  is  the  case  of 
the  roinplaitiant.  If,  as  he  states  it,  tht  writing  assigned 
tQ  Montgomery  yv9iH  uitx  a  itegotiable  one,  then  it  was 
liablQ.iii  the  hands  of  Montgomeryy  notwithstanding   the 
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aasignmeiity  tn  ^v^vj  defence  and  objection  that  it  was  in  Srp.l7S>6. 
the  hand^  of  Spier  ;  and  at  law   he  might  have  set   up     ^ 
these  drtences,  and  have  Icssem^d  the  damages  b^  proving 
the  errors  and  mistakes  stated  in  (he  Uill  y  ot*  if  tiie  writ- 
ing was  negotiablCf  and  pansod  into  (lie   hands  of  MonU 
gomery  with  notice  of  rhv  defence  Martin  intended  to 
make  against  it,  then  notwitlistanding  iis  negotiabllityy 
he  inighl  at  law  have  defended  hitn^elf,  by  proving  the 
notice   Montgomery  had  of  (lie  defence   intended,    pre- 
Tious  to  his  taking  as  assignment  nf  the  noie  ;    wv  if  the 
writing  was  a  negotiable  one,  and  passed  (o  Montginnery 
without,  notice  of  the  defence  intended  to  be  sei  np^  then 
it  was  free  from  i^uy  such  defence  both  iti  Law  Hod  E- 
qufrj,  and  the  bill  ought  not  to  bi'eniertained.     It  is  true 
a  Court  of  £tquity  hasva  jurtsdir(ion  in  cases  of  account^ 
concurrent  with  the  Courts  of  Common  Law,  evf^n  where 
at  law  the  parly  complainant  may  h»vecomp}e(f  redress; 
yet  the  complainant   must  apply  to  (he  une  or  the  «)(her 
of  (iiesc  Courts,  and  be  content  with  the  sentence  tliey 
pass.    He  is  not  at  liberty,   (irnt  to  sue  or  defend  in  a 
Court  of  Law,  and  alter  trying  his  fate  there,  apply  to  a 
Cotrrt  t»f  Equity.     If  he  could  not  have  completely  de- 
fended himself  without  the  aid  of  a  Court  of  Equity,  as 
if  he  watttcd  a  discovei'y,  he  should  have  filed' a   bill  for 
a  disro\ery  before  the  verdict  had  |»a$«<ed  tigaiust  him, 
and  Hot  liHve  Waited  till  after  the  trial,  and  then  delayed 
the  Piaiotiflfat  law  by  an  application  to  this  court  for  an 
injunct  on.     Were  this  allowable,  every  Detendant  w  »uld 
dela}  tlie  Flaiutiffar  law,  and  fend  oft' his  cause  a^  long 
as  possible,  and  afterwards  have  the  benefit  of  iils  de- 
fence by  getting  an  injunction,  and  still  lon.i;er  delaying 
tlie  FlainiifT.     1  am  not  ff>r  g<nng  one  step  further  in 
granting  itijuoetions  against   \erdicts  at  law,  than  are 
prescribed  by  tlie  rules  of  a  Court  of  Equity  as  laid  down 
in  the  books.     Injunctitms  are  a  sonree  of  great  del.i}  to 
the  Plaintiffs,  and  of  great  expeuce  to  Defendants,  who 
are  generally  charged  v^ith  the  heavy  expi-nce    of  a  suit 
in  EquHy,  for  no  other  purpose  than  that  of  obtaining  a 
short  respite  for  a  few  months  from  executnni.     I  am  for 
dissolving  in  toto^  but  as  the  court  are  divided,  I  am  wil- 
ling, rather  than  no  dissolution  should  take  place,  to  dis- 
Holvr  except  as  to  the  errors  in  overcharging  the  articles 
mentioned  in  the  bill. 

5^ 
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Sep.  1796.     It  ^gs  dtgsolvfd  tcrnrdin|clyt  «icept  nn  to  those  srti* 
'"•'^^^^^^^  den,  and  the  actouitt  referred  to  the  Mastor  fo  report  up- 
(S7^)   on  at  ni^xt  term. 


NoTK.— Ftd^  Blatk  v.  Bn^il,  anU  373,     it^^/cA  ▼.  FTadUm  &  Pkdbfr 
oitfe  369»  and  the  referenccb  in  the  note  to  each  ctfe. 

Avery  v.  Bninoe. 


Per  curtam-^^The  rule  in  where  an  iiyuiiction  hath  bees 
obtained,  and  dinsohed  on  hearing  the  answer  of  the  D^ 
iendant,  and  the  PiaintiflT retains  the  bill,  if  betakes  no 
steps  towards  preparing  his  cause  for  hearing,  in  two 
terms  after,  the  bill  shall  be  dismissed  for  Want  of  pro- 
secution. In  the  present  case*  two  terms  have  intenro* 
ned  iiince  the  disfiolution  of  the  injunction,  apd  tlie  Coai* 
plaitiant  hath  taken  no  stepp  by  referring  thecause,  tak* 
mg  depiiflitions  or  otherwise,  and  therefore  nyist  be  dis ; 
missed,    ll  wsh  dismissed  accordingly. 

NoTB.     Vide  JhionymtfuSt  ante  163.    Anonjfwimt$t  poH  451.    DmS' 
«09  T 2  Ba^.  396. 


SALISBURY,  SEPTEMBER  TERM,  1796. 

JBugheH'a  Administrators  v.  Stokes's  Administrators. 

Where  the  wife  ncti  as  if^ent  or  sen-ant  of  the  hnsimnd,  her  admi^ 
•ions  tj^inft  his  interest  are  admiistblo. 

AsAumpAit  for  hoard  and  lodging  of  the  intestate.  It 
wan  pnivt^d,  that  he  had  boai*ded  with  Hughes  from  A«» 
gust  1765*  to  May  1788  ;  at  which  time  Hughes  became 
Inaam^  aiid  incapable  of  managing  his  affairs.  Tlie  keep* 
ingol'  the  tii^erii  and  tavern  books  was  however  continu- 
ed by  Mrs*  Hughes  and  in  her  name,  and  Stokes  conti* 
nued  to  board  there  till  after  May,  1788.  On  the  part  of 
the  Dereiidant  it  was  offered  in  evidence,  that  Mrs*  Hughes 
hadacknov\ledged  these  accounts  to  have  been  discharg- 
ed or  nearly  so.  It  was  objected,  that  the  wife  Ahall  not 
be  a  witneaM  for  or  aji^ainat  her  husband,  and  that  her  de- 
clarations against  her  huaband'  sioterest  cannot  be  receiv- 
ed.  To  this  rule  there  had  been  but  one  exception,  and  that 
was  in  a  cane,  ^ihere  a  wife  had  liired  a  nurse  for  her 
child)  and  agreed  to  pay  so  much  per  week— this  was  al- 


l6wed  to  be  fiYen  in  evidmce  to  charge  the  hwhand,  be-^P*  ^^^ 
cause  it  was  the  proper  busineMi  of  the  wife  to  m^ke  such  ^*^*^''^^<' 
kind  of  contracts  for  the  husband.  .  Strange  5%7* 

Fer  euriam-^The  wife  in  th«>^  present  case,  acted  as  the 
ailment  or  servant  of  the  husbandi  and  received  his  monies.  . 
The  business  was  carried  on  by  her,  and  her  declarations 
shoufd  be  admitted  to  discharge.  StckeSf  uppn  the  same 
princi|ile  it  was  admitted  in  the  case  cited  from  Strkngtm 
The  evidence  was  received. 

NoTi. — Vide  Emmerson  v.  Bhnden^  1  Eip.  ReporU  143.  Ihnrur  v. 
J^ewUt.ia  Jithu.  Hep.  38»  Ofted;in  2d  Jim.  Edit.  2d  VoL  Phil,  on  Evid. 
321. 

TindalPsi  Executors  v.  Johnston. 

A  note  payable  in  tobacco  is  not  negotiable,  unA  being  unaegotiabl<5 
in  its  creation,  it  cunnot  be  made  bu  by-  any  ob  post  facto  circum* . 
it*nce«. 

Case.  Upon  a  note  assigned  to  the  testator  in  his  life- 
time, for  one  hundred  and  fifty  pounds,  to  be  paid  in  to- 
bacco inspected  at  the  Cheraws,  in  South-Carolina,  at 
the  market  price. 

JPer  cwnam — Where  the  contract  is  such  thai  it  may 
be  discharged  in  specific  articles,  it  in  not  negotiable  un- 
der the  act  of  1786,  c  4.  which  makes  such  bonds  n«*ge^ 
tiable  as  are  fur  m<Niey  only*     It  has  been  argued,  that 
the  bond  being  foi  money*  to  he  diHcharged  by  the  deli- 
very of  tobacco  at  a  certain'da}>and  the  tobacco  biing 
not  then  delivered,  it  thereby  became  a  money  bond  only; 
the  condition  annexed,  of  its  being  dischargeable  in  to- 
bacco, being  for  the  benefit  of  the  obligor.    This  is  true, 
but  then  at  the  making  of  the  bond,  and  until  the  day  of    (375)' 
^payment,  it  was  not  negotiable ;  and  when  an  inntrument 
is  not  negotiable  at  the  time  ef  its  creation,  no  tx  po$i 
Jdcio  circumst&nce  can  make  it  otherwisf*^->the  obligor 
having  not  originnlly  contracted  to  be  liable  to  ho  assign- 
ment and  its  consequences.    The  Plaintiff  was  nonsuited. 

Vom.'^VideJamieian  ▼.  Arr^  mute  182. 
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8ep«1796.         .   University  of  Noi'tli-Carolina  V.  Johnston. 

HATWooDf  Ju(1|^e»  was  o'  opinion,  that  a  S'ate  {i^rant  of  lands  whicb 
had  b^eti  gTwnted  by  Lord  GratttiHe,  nd  which  hadesch'^atcd  to  the 
Slate,  w&»  void  at  nut  b«*infr  un  .ppr.)priat^d  lands,  '<nd  that  ihts  fact 
might  bt  shfwn  in  the  action  ot  rjectment  But  be  reserved  ilie 
question.  A  claimant  f\v  escheat  may  enter,  and  therefore  may 
suMain  ejectment.  A  corporation  must  make  its  leases  iitider  seal, 
but  the  it'ase  which  is  staled  in  an  cjfctment  by  a  corporation  is 
not  to  be  proved,  and  will  be  presumed  a  legal  one. 

Ejectment.  The  cfiiinsel  fop  the  University  pnidnced 
the  i'e|Bfi«terec!  copy  of  Hj^rantfr^ni  Lord  GranviUeni\^i^d 
sometime  in  the  yesr  1763,  toonf  Mucktehmny.  and  proved 
that  he  left  this  country  within  h  year  or  tM^o  after  the 
date  of  the  grant,  inietiding  to  f^o  to  Ireland  ;  and  that 
he  has  not  sincp  heen  heard  t>r,  nor  any  heir  of  his.  He 
at»o  produced  the  art  of  1789,  c.  21«  8,  2*  ^'  That  all  the 
prnpert>  that  has  he^ptofi»r»>,  or  »<liall  hereafter  escheat 
to  the  State*  shall  be,  and  is  hiM-eby  vested  in  th*'  said 
trustees  for  the  nse  and  benefit  of  the  said  University." 
On  the  other  side  was  prodncrd,  a  j^rant  from  the  State 
for  the  same  I mds,  dated  in  the  year  1780.  It  \«a8  ar- 
gued for  the  University,  that  it  uould  probably  be  ob* 
iected  (in  the  part  of  th^  Defendant,  that  there  were  no 
escheat  lands  in  North-Carolina.  Escheat  being  a  cfin- 
aequeiice  of  feudal  tenure,  one  of  tlie  conditions  of  which 
wa^,  that  when  the  h«*ritabIo  blood  of  the  tenant  failed 
throngb  want  of  relations,  or  by  corruption  of  blood*  that 
the  feud  sb<nihl  fall  back  to  the  lord.  It  must  be 
admitted  that  was  the  correct  idea  of  escheat — yet  it  is 
to  be  observed,  that  this  word  lia\inp:  been  used  by  the 
Legislature  so  late  as  the  year  1789,  where  they  speak 
too  of  lands  thereafter  to  escheat,  roust  have  heen  onder* 
stood  by  them  to  represent  some  other  idea  than  that  of 
escheat  according  to  its  strict  technical  meaning.  They 
intended  the  act  should  have  some  effect — and  one  sense 
in  which  thi.H  word  is  sometimes  used  even  in  the  old 
books*  is  this*  the  accidental  and  unexpected  falling  of 
lands  to  the  lord  for  want  of  heirs.  Another  sense  is, 
when  those  ^Uo  held  of  the  King  (or  public)  die  leaving 
no  heir,  and  the  lands  relapse  in^scum.  Co*  Lift.  13,  a. 
In  this  sense  it  is  used  in  the  act,  and  signilie»  that  the 
Utiiversit}  shall  be  entitled  to  all  such  lands  as  have 
heert  oner  appropnafed*  but  by  some  accident  ha%e  been 
loft  without  any  legal  proprietor — no  matter  by  what 
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means  <hey  rami'  into  thw  RituMiioiu  whether  by  a  djing®''''^'^^^ 
without  heirs,  or  b>  beromiii.er  an  alien  in  the  ^o^ern-  .^^.n 
meT»r,  as  was  the  rane  wiih  many  ii|)<»n  \hc  adoption  of  n  C*^*"*) 
new  tiiiiii.  If  thiH  intei'pre*aiif»n  bo  ronert,  ii  will  lead 
us  to  anothn'  qiief»tion,  vhetler  J^Jucklehenny  be  dead 
without  heii'8»  or  her  a  me  an  alien  up<)t»  the  dela  ration  of 
indrpendenre.  There  i8  no  pti^^iti^e  ewdenre  with  re- 
sptet  'o  the  fir^t  oi  \hvsc  points,  but  the ptegumptiie evi- 
dence is  stroi  g  enouirh  to  warrunt  the  jury  in  drawittg 
such  B  conclusion.  ^h*re  a  tr^afi  in  nbgent  a  lon.u;^  time 
from  the  country,  after  .t^oing  in^m  it  witli  an  intontiun 
of  returning,  as  if  I'e  go  to  s(>a  and  \h  not  heard  of  in  the 
course  of  six  oi  srxen  years— it  is  u^nal  in  such  ra^es  to 
take  probate.Df  his  ^ill.  grant  letters  of  admini^rration 
upon  his  e>tau,  &r.  He  nna\  he  dtad.  uiic)  yet  in  siirh 
cases  it  may  he  utteily  impossible*  to  adduce  any  ditect 
proof  of  bis  dcatlif  as  suppose  the  uh(»Ie  crew  to  be  sliip- 
Wi'cked  and  drowned  in  the  ocean.  I»i  the  present  ca-^c, 
the  ownvr  has  hem  absent  upwards  of  thirty  yeH<s» 
and  no  pt^rson  claiming  to  be  heir  has  appeared  in  all 
that  time — this  also  is  presnmptivr  evidence  snfticientiy 
strong  upon  which  to  infer  the  fact  that  (hrre  are  no  heirs. 
It  is  pro|>er  here  to  remark,  that  he  \vas  absent  nine  years 
or  theieabout,  from  this  countryt  before  the  comiuence- 
m*  nt  of  the  war;  ami  if  a  space  of  six  or  seven  years 
will  raisi*  ihesr  presumptions,  then  prior  to  the  y.eaf 
17769  uhen  th<  tin  laration  of  independence  look  place, 
he  wa^  dead  without  heirs,  and  the  land  liad  escheat*  d  to 
Lnid  Granville^  all  \%ho^e  proprietory  rights  came  to  this  ' 
Stsite  b>  the  State  Constitution.  In  thi^  view  of  the  case 
iti^  apparent,  that  the  State  ivas  entitled  to  thf*  land  in 
question  immediately  upon  the  formation  of  the  State 
CofiStitution,  not  as  vacant  lands,  but  as  lands  once  a|H 
prop/iated,  and  of  course  ne\er  since  subject  to  the  laws 
and  regulations  respecting  unappropriated  land ;  and 
though  (lie  State  may  ha%e  gr<»iited  these  lands  in  the 
year  1780,  to  the  Defendants,  yet  that  was  a  g!*ant  in 
which  the  State  was  tleceixed  ;,  or  more  properly  speak- 
ing, a  grant  issued  by  the  officers  of  government,  \«hich 
tlie\  were  not  empowered  by  any  law  to  issue.  The«Hi- 
cers  aie  but  the  servants  of  the  public,  apjiointed  for  spe- 
cial ends,  whose  acts  are  onl^  bindifig  x\lien  within  the 
limits  irrespribed  to  them  h>  \i\\\ — the  grant  is  therefore 
ivoid.  It  will  be  contended  that  fhe  Defi-sdaot  Jias  b<eo 
in  possessioo  ever  since  the  year  1780^  a  sjmce  of  more 
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Sep.  179$.  than  seven  years,  and  this  must  be  adniilted«-«bsl 
^^^""•^^^^  dors  it  not  Tollaw  fi-oin  tkence  that  the  jus  pMimoMS 
uliirii  the  State  had,  was  barred?  JVW/tcm tomjNtf  oooir- 
ritpopulOf  has  hern  a  ^od  p;eiieral  rule,  withoul  excepiiMi 
(^S75)  till  Ihc  act  of  1791,  c.  15.  ¥nm  1780  then,  to  the  ttise 
nf  f;raut  to  the  Univer$iity  in  1789.  thi8  act  had  not  ran; 
and  Hince  17899  whoii  the  title  of  theU»ivciNity  accrofd^ 
until  the  roniinencetnent  of  this  action,  seven  years  liars 
not  elapsed.  So  that  there  in  no  bar,  and  as  the  State 
j;rant  of  1780«  \h  void,  there  is  nothing  to  Itinder  tlit 
riaintiffN  recovery. 

It  wM  arj;ued,  e  cofUra.  that  the  State  grant  of  1780» 
waft  good,  and  had  been  so  derided  in  a  great  number  of 
cases,  th(»u;>:h  granted  for  lands  not  strictly  v;tcant  aitb* 
in  the  meaning  of  the  entry  lawH  ;  for  tiie  State  having 
once  granted,  shall  not  he  |>6rntitted  in  ejectment  to  ^aji 
nur  shall  any  one  clahning  under  the  State  be  permitted 
to  say,  the  grant  issued  erroneously,  or  fraudulently  or 
suriTptitiously«  and  is  therefore  void. 

Judge  Hat  WOOD  (Wixuams  absent) — I  am  of  opio* 
ion  for  the  University  as  to  all  the  points  agitated  at  the 
,  bar,  and  for  the*  reasons  stated  in  the  ari;ument  of  tbe 

Plaintiff's  counsel.  As  to  the  grant  bf  1780,  there  have 
been  many  decisions  that  such  grants  shall  be  gooil  untif 
avoided  jn  a  Court  of  Equity.  I  am  of  opinion  formy 
own  part,  fhat  the  grant  i^  absolutely  void  ofr  inilto,  aod 
that  its  invalidity  may  be  shown  upon  a  trial  in  eject- 
ment. It  Has  issued  by  the  Officers  of  the  State,  wifln 
out  any  authority  for  so  doing  ;  and  is  no  more  biniling 
upon  the  State  than  if  issued  by  any  other  person  orper* 
sons  not  called  Governor  and  .Secretary — but  let  this 
point  undergo  further  consideration  and  a  decision  that 
may  settle  the  law— ^I  will  not  oppose  my  opinion  to  that 
of  adjudged  cases. 

The  Jury  found  for  the  University,  subject  to  theopin* 
ion  of  the  court  upon  the  question,  whether  the  grant  o{ 
1780,  under  the  circumstances  above  stated^  was  a  valid 
deed  or  not. 

NoTK.— Upon  the  trial  of  this  cmuse.  it  wrs  objected  th»t  the  actkNi 
was  not  in«inuinable  by  the  University,  fur  two  r«»sona  :  HrW}*^ 
cause  the  Pl&intinin  the  Ejectment  must  have  the  right  of  pofsesioB 
or  right  of  eniry,  which  tt  (he  SMn<e  thin)?,  nnd  he  who  clatms  by  m* 
che;it  has  not  ihc  jtuintrandL  -The  keeping  of  postessipn  by  the  De- 
fendant, is  a  deforcement,  3  JSL  Com.  17op  and  is  not  to  be  •fertan^ 
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^y  the  mere  cmtiy  of  another,  but  only  by  the  demandmnt's  shewing  a  Sep.  1796. 
better  right  in  a  coar»e  of  law.     3  BL  Com*  179*  nntl  i «  5nch  case  he  ^^rv*^/ 
sh:«1)  iiave  a  wnt  of  escheat.     3  BL  Com,  179      3d,  the  University  be< 
ing  u  corporation,  can  make  no  lease  to  try  the  title,  but  under  their 
corporate  »eai»  by  deed  duly  executed,  $  and  here,  there  is  no  sucii 
lease. 

HATWoon  J.  (>¥iLLTAM9  ab<ient)— The  s;:rae  objections  were  made 
a  few  I'irms  ago  at  Ntwbern,  in  a  nau«'e  tried  tLiere.  The  objections 
as  I  undersiOiKi,  were  made  by  Mr.  Wbod^  and  the  court  doubted,  uml 
took  time  till  th^  neit  term,  and  then  overruled  ihem  «  and  I  concur 
with  them  in  the  propriety  of  doiii;  ao.  The  lord  by  escheatt  accord- 
ing  to  cirnumstunces,  might  sumetimes  enter,  and  sometimes  was 
compelled  to  bring  his  writ  of  escheat  :  hf*  wis  n')t  always  driven  to  a  (S7S\ 
writ  of  escheat*  a«  may  be  seen  in  2  Bl  Com  345.  When  the  posses-  ^  ' 
aion  was  vac'tnt,  he  mijL;ht  enter  ;  but  when  the  deceased  had  leased ' 
for  life  or  otherwise,  or  couvcryed  in  fee  tail,  and  the  reversion  only 
escheated,  then  he  could  not  enter,  for  the  right  of  possession  was  in 
another,  but  must  bring  his  writ  of  escheat.  This  observation  recon- 
ciles all  the  books,  and  seems  to  me  to  be  the  true  doctrine  ,  and  then 
there  is  no  ground  for  the  oljection,  as  this  case  ts  circumstanced.— 
Vidt  3  Bturr.  1301,  1303.  As  to  the  second  oi)jection,  the  ^eaerul 
rule  of  law  is,  that  every  Ira^ie  by  a  corporation  must  be  under  neal. 
And  must  be  feet  forth  to  he  so  ;  but  then  when  a  corporation  brings 
an  Ejectment- in  its  corporate  capacity,  and  its  lessee  sets  (orth  a  de« 
mise,  an  ouster,  ficc.  we  uill^esume  that  lease  to  have  been  legally 
made,  and  no  proof  of  it  is  n^^nary  any  more  than  in  eommon  cases  ; 
ami  that  presumption  extends  to  its  being  Aotxe  bv  deed  under  seal, 
and  therefore  gobdr—M>  t ha 1 1  h  tt  objection  fii ils  also.  Vidt  I  L.  Ray,  136^ 
Fariridge  v.  Ball,  Carih.  390.  Esp.  Term  Rep,  199,  Farley^  on  the 
demise  of  the  Mayor  &c.  of  Canterbury  v.    WuoM, 

Note.— Upon  the  point  of  the  grant  see  Reynolds  r,  FUnn,  and  the  ' 

note  thereto,  ante  106.  The  cases  cited  to  sh'>w  that  it  is  unnecea* 
aary  for  a  coporation  to  makf  a  deed  under  the  seal  of  the  corponttion 
to  try  title  in  the  action  of  fjectmcnt,  are  supported  by  the  modem 
practiee.    ^rkuna  on  Ejectment,  194. 


V.  Beatty^ 


If  a  course  and  distance  he  called  for  in  a  deed,  terminating  at  a  natu- 
ral k>oundary,  there  the  line  muNt  terminate,  whetht  r  it  exceed  or 
full  short  of  the  distance  mentioned  in  th^-  d?ed.  If  a  conrse  and 
distance  be  called  for,  and  there  is  no  natural  boundary,  nor  marked 
line,  the  course  an*!  distance  will  r>rev:«il|  but  if  thereby  a  m.ifked 
line  anil  curner  vA*'tunt  from  the  course  and  distance,  the  marked 
line  and  corner  must  be  pursued. 

This  ACtitHi  wan  hrou.&:lit  In  ascertain  the  boundary  of 
lite  PlaiMtiflT^.s  land.  Tin*  qneatioii  detiendei!  upon  the 
true  lei-tniiiaiion  of  the  last  line  hut  one  in  the  patent*  that 
being  ttie  point  from  whii  h  thelaHt  line  was  (lra\9n  to  the 
b<*giiitiinje;*  The  last  line  bnt  one  from  the  rnHple«  south 
6O9  eHHt  pole,  to  a  hickory  standi m^  on  the  point  of 

of  the  islancK     The  last  line  ran  a  certain  course  to  the 
beginning.     If  the  last  line  but  one  terminatetl  where  it 
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Sep.  1796.  intersects  the  bank  of  the  island,  the  course  from  thence 
^•^"^''^^*^  to  the  beginning  was  rxactly  the  course  ol  the  last  line 
as  describt'd  in  tl  (^  patent  ;  but. then  the  distance  of  the 
lasl  line  but  on**,  would  not  be  completed  \  there  would 
he  a  considerrihlo  (teficienr>  ;  neittici  is  there  any  mark- 
ed hic'kory  at  that  place.  If  the  last  line  but  oti»*  be  ex- 
tended to  tho  comph'tioii  of  tlif  distanre  mcntidned  in  the 
patent,  it  will  run  ronsideruhly  into  thr  island,  ^hicti  at 
the  time  of  the  survey  for  the  Plainfiff  wis  appropriated 
land  ;  but  the  distance  mrntntned  in  th*  patent,  uould 
not  extend  to  the  termination  nf  Mie  niaik^d  line  found  in 
the  island,  and  (he  last  line  drawn  fnini  the  point  v\here 
that  distance  was  completed  to  the  heginningy  would  *>ave 
intei*sected  tin'  small  island  in  tlie  river  which  the  FUin- 
tiff  cUiini'd  ;  but  if  from  tlie  termination  of  the  m^irked 
line,  then  that  island  is  included  within  the  PlaintiflT^s 
boundaries,  and  the  last  line  in  its  course  would  lomth  the 
plare  where  the  hickory,  marked  as  the  romer  at  the 
point  of  the  island,  was  said  forfnerly  to  stand. 

TtT  curiam  (^Haywoou  |»reseW) — The  beginning  of  the 
last  line  is  not  di.'^inited,  the  only  question  is  where  it  ter- 
minates, and  ^here  was  ;he  corner  made  for  it.     It  is 
(377)    proven  to  have  been  made  at  th*  pnnt  of  the  island,  \ery 
considerably  out  of  the  course  ol  this  line,  and  n*  arer  tx> 
the  beginning  ttian  any  part  of  this  line  is.     We  must  in 
the  first  place,  attend  to  the  rules    stablished  by  judicial 
determinations  lor  the  sett|«>inent  of  bound -^ry  rase-.  wUic4i 
are.,  tuat  if  a  course  aod  distance  be  call  d  for,  te^ioi'ia*^ 
ting  at  a  natural  binindary,  as  a  s\%aiup,  islan«l,  moun- 
tain or  the  like,  there  the  line  must   terminate,  wheitier 
it  exceed  or  fall  shtirt  «>f  the  distance  ixpvessed  in  the  pa- 
tent.    If  a  course  and  distance  be  rall'd  for,  and  there  i^ 
no  marked  line  nor  natural  iioundaiy,  that  course  aikd 
dist.nre  inusi   be  pursued,  and  the  line  must  trrmioate 
where  thai  distance  in  the  course  called  Tor,  is  ( oatple- 
ted :  but  if  arourse  and  distance  he  called  fit,  and  tli'Tc 
*  bi  a  marked  line  and  corner,  \ariant  iroin  th.a  rourse 
I   which  isp](»veii  to  be  the  line  made  b>  *h    surveyor  as  a 
,'   boundary,  then  that  marked  line  shall  be  pursued.      To 
exr  mine  th*  present  case  by  ihesr  lulcs — thts  m.itknl  line 
will  intersect  the  bank  ni  tin  island  ber«?re  ihe  di^>lance 
be  ro;npleted,  and  a  line  drawo  fr«)ni  thence  W!«l  t  xact- 
ly  agree  with  the  course  of  the  last  liue  mentioned  in  the 


Haywood's  beport^*  485 

patent*  which  will  not  be  true,  with  respect  to  any  line  Sep.  ir96. 
drawn  from  eithtT  of  the  other  two  tfrmi»iationH  ;  yet>^^v-Hi^ 
that  line  disagrees  with  the  descrijition  in  th^He  particu- 
lars— it  is  nor  at  the  poiut  of  the  islknd — there  is  no  hick- 
or}' — and  the  distanct^  is  not  completed.  If  we  pursue 
the  mariced  line  into  the  island^  and  stop  at  the  compIe« 
tion  f>f  the  distance  mentioned  in  the  parent,  that  point 
disagrees  with  tho  desrription  in  these  particulars — it  is 
not  at  the  bank  of  the  island,  nor  at  any  hickory,  nor  on 
the  point  of  the  Island  ;  neither  will  the  last  liui»  drawn 
from  thence  be  in  the  course  mentioned  in  the  patrutr-* 
If  we  go  to  the  end  of  the  market]  line,  we  enter  upon  ap- 
propriated land,  and  a  line  drawn  from  thence  to  the  be- 
{^inning  will  inrUide  many  acres  of  this  appropriated 
and  ;  but  if  vacant  land  adjoin  land  approjiriated,  and 
the  patentee  by  mistake  include  part  of  the  appropriated 
land,  he  shall  hold  all  the  land  within  his  boundaries  that 
was  not  pre\ioiisi^  appropriated.  More(»\er,  that  point 
agrees  with  the  de.scriptiou  of  the  patent  in  more  particu- 
lars than  any  of  the  other  points  will — the  distance  of  the 
line  leading  to  that  point  exceeds  the  length  mentioned  in 
the  patent  but  a  little  ;  a  line  drawn  from  thence  to  the 
beginning  will  touch  th^  place  where  the  hickory  stood  ; 
that  plare  will  be  on  the  bank  of  tho  island,  and  also  at 
the  point  of  the  island.  Tiie  only  circumstance  in  which 
it  disagrees  with  the  patent  is,  that  a  line  continued  from 
thence  to  tlie  beginning*  will  not  be  in  the  courae  called  /^^^an 
for.  By  throw^ing  away  the  appropriated  land  in  the  is*  \y  ^ 
land,  contained  within  the  angle  formed  by  the  intersec-' 
tion  of  the  two  last  lines*  or  by  drawing  a  line  along  the 
edge  of  the  island  fi'om  its  point  of  int<  rsection  by  the 
last  line  but  one,  to  ihepointofthe  island  where  (he  hick- 
ory stood*  we  avoid  what  probably  the  surveyor  intend- 
ed to  avoid,  an  interference  with  the  appropriated  land, 
and  allow  to  the  patentee  all,  and  no  more  than  he  was 
intended  to  have.  Should  we  run  from  tht-  beginnin:^  of 
the  last  line  but  one,  directly  to  the  hick«iry  at  the  punt 
of  the  island,  we  leave  the  marked  line,  proven  to  be 
marked  as  a  boundary,  and  leave  out  a  p;irr  of  the  land 
intended  for  the  patentee.  The  court  therefore  is  of  opi- 
nion* that  the  marked  line  should  be  pursued  (ill  it  strikes 
the  island,  and  that  from  thence  to  the  hickory,  along  the 
edge  of  the  island,  shmild  be  deemed  another  boundary, 
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Sep.  1796.  Md  the  la«t  line  be  drawn  from  4hence  to  the  tiegiontng. 
^^'^^'"^'^^^  Tite  JU17  CiMjnd  accordingly  for  the  Plaintiff. 

NoTB.-»That  the  mtrked  line  really  imde  aii  the  boundtfyy  is  to  be 
followetl  rather  than  the  coursf  mentioned  in  the  patent,  where  they 
happen' to  disagree,  is  a  rulr  established  by  seTeral  cases  formed  apoii 
the  c^tat-  of  Person  v.  JhtrntUne  $  which  is  a  leading  case*  and  was  tiMis 
'^Boundtrwe  entered  a  tract  (it  land,  lying  in  Gnnrille  Caunty,  qa 
' Shf}ccu  cnek,  and  ran  the  said  tract  out  in  following  manner :  Be- 
ginning at  a  tree  on  the  bank  of  Shocco  creek,  running  soath 
poles,  t  o  a  corner,  thence  rast         poles,  to  a  corner,  thence  mirtli 
poles,  to  a  comer  on  the  creek,  thence  up  the  creek  to  the  beginning* 
Uy  a  mistake,  either  in  the  Surveyor  or  in  the  Secretary  who  filled  up 
the  grant,  ^he  courses  were  reversed:  Beginning  at  the  creek  at  a  . 
tree,  running  north  poles,  to  a  comer,  thence  cast,  ficc,  pliicinc 

the  laiidii  on  the  opposite  side  of  the  creek  from  that  on  which  it  wj3 
really  surveyed,  so  that  the  grantd>d  not  cover  any  of  the  laodsurvcjredi 
Boundtrte  settled  on  the  land  surreyed,  which  was  aft«rwardt>  entered 
b^  Per»oHf  who  obtained  a  deed  from  Eor^  Granville,  and  brought  an 
ejecMMcnt  against  Roautdtret  fur  the  premises.  On  the  trial  Mc$md' 
iret  rovt  (i  tl^  lines  of  the  sturvey,  and  hi^  having  been- in  potkseaaioo 
for  Homa  time,  olaiming  the  same  under  his  grant.  This  c^ae,  after 
being  Aifveral  timei»  argued  by  the  counsel  on  both  sides,  was  at  length 
finally  determined  by  the  uitanimousopintf>n  of  the  court,  whodecided 
that  the  mistake  of  tbe  Surveyor  or  Secretary,  who  filled  up  the  gtmnt, 
sboulH  not  prejudice  tlie  Uefendant  \  and  that  the  Defendant  %ras  weU 
entitkd  to  the  lands  intended  to  be  granted  and  wlii^h  had  been  sur-^ 
-veyed.     And  there  was  judgment  for  the  Ueffndaiit. 

NoTB. — Yidt  Bradford  y.  Siilt  and  the  note  thereto,  Mnte  22. 

Brown,  Messrs.  Campbell  &  Co.  v.  the  Adminstratora 

of  Craig  and  Cleary. 

When  a  person  receives  evidences  of  debt  from  his  debtor  for  the 
purpose  of  collecting  the  money,  and  applving  it  to  the  credit  of  bis 
deb* or,  he  i<;  bound  to  the  same  degree  of  diligenct:,  m  attempting 
to  procure  payment,  and  in  giving  notice  of  nun.payment,  though 
such  evidences  of  debt  be  not  negotiable,  as  if  they  were  n^p'ttiS' 
ble,  and  had  ocen  endorsed.  Per  Wiluavs,  Judge.  Butter  Hav- 
wooB,  Judge.  The  creditor  would  not  be  liable  lor  any  los«  in  such 
case,  unless  the  debtor  could  show  that  the  loss  happened  by  bi£, 
the  creditor's  negii^nce. 

Case.  For  goods,  wares  and  mercliandises  sold  and 
delivered.  Upon  the  trial,  the  PlaintiSi  prttved  their 
.  case  miflctently.  On  the  part  uf  the  Defendants  it  was 
Q379;  proven,  that  they  delivered  to  Brown  some  bonds  avid  ar- 
coants  <  ue  to  them,  the  DefendatiiSy  from  personal  rest- 
dent  in  South-Can>lina,  where  Brown  lived  ;  and  hc^  ^avc 
them  tt  writing,  inirporting  that  theae  debts  when  collect* 
eAf  should  be  passed  to  their  credit.  Some  of  the  ac« 
coants  were  returned^  bat  one  account  and  some  of  the 
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bonds  bad  been  sued  upon  in  Soiith*CaroUoiW  aud  judg- Sep.  I79tf. 
oienfs  obtained,-  attd  nulla  bona  returned  to  the  eieca- '^^"''''^^^ 
tiuiiH*  One  of  them^bad  been  sued  apfin«  and  the  re(x>rd 
proved  it  to  have  been  proceeded  upon  for  souoe  time,  and 
up  to  the  time  when  by,  another  record  it  wah  proven, 
that  the  Defendant  had  been  attainletl  of  a  capital  offence 
and  hanfi^d  ;  but  none  of  these  suits  had  been  instituted 
tin  after  the  expiration  of  a  year  from  the  receipt  of  the 
papers  by  Brown*  None  of  these  bonds  or.accoutits  were 
emlorsed, 

Jud^e  WiULiAMs  (after  argument  by  Ouffg  for  the 
Plaintiffs,  an4  BSender^on  for  the  Defendants) — Wfiere  a 
creditor  receives  papers  that  are  evidences  of  debts  due 
to  the  debtor,  to  be  passed  to  the  credit  of  tlie  debtor, 
when  the  money  due  upon  them  shall  be  received,  the  cre- 
ditor ia  bound  to  iiae  all  (be  same  diligence  to  procure 
payment,  and  in  giving  notice  to  his  deblor  of  nou-pay- 
ment,  as  if  the  papers  received  were  actually  negotiable 
in  their  nature*  ami  endorsed.  This  ts  proved  by  the 
case  of  Chambtfiyn  v.  Dtlamt,  cited  at  the  bar  fivim  2d 
19^iU*  355.  And  as  it  has  been  determined  in  our  courts^ 
that  a  year  shall  be  the  longest  time  allowed  fur  the  giv- 
ing of  this  notice,  in  a  case  decided  at  Morganton,  there 
is  great  reason  why  a  person  who  receives  instruments 
Pl»t  negotiable,  should  be  hound  to  give  notice  in  resHon- 
able  time,  and  return  the  papeps ;  since  uotih  tlie  iN>tice 
given^  and  tlie  papers  returned,  tlic  person  whe  passed 
them  has  it  not  in  his  power  to  institute  suits  ibr  tite  re- 
covery of  tlie  monies  due  upon  them  ;  and  for  w^ant  of 
such  notice  and  return  of  papers,  he  may  lose  bis  debt 
entirely. 

Judge  Hatwooo-— I  do  not  like  to  give  my  opinion  in 
this  cause,  having  been  concerned  in  it  whilst  atthebari 
but  I  cannot  agree  with  Judge  Wiixiams  respecting  the 
lawr  of  this  case.  The  rulcM  respecting  negotiable  instru- 
ments, are  the  creatures  of  commerce,  Tiiey  depend  en- 
tirely on  the  custom  of  merchants,  which  has  applied 
tliem  for  the  convenience  of  commerce  to  certain  comnie.r- 
clal  inHtruments  only.  None  but  such  infftruments  as  are 
the  subject  of  this  custom  are  liable  to  these  rules.  With 
res|>ect  to  bills  of  exchange  or  the  like,  the  holder  of  the  ^^Q^^ 
paper  must  give  notice  in  reasonable  time  of  non-pay-  v.^^"/ 
ment  to  the  indorser  ;  or  he  must  prove  on  the  trial,  that 
the  indorser  or  drawer  had  suiTered  no  loss  for  want  of 
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Sep.  1796.  notice  ;  because  vhen  r  man  tnkf s  a  negotiable  ptper 
bj  inilorsrment,  tfie  custom  raiHes  a  contract  on  his  party 
to  give  reasonable  notice  of  nnri-payment ;  but  if  the  pa- 
per he  takes  is  not  negotiable,  the  custom  being  not  road* 
to  govern  such  transactions,  raises  no  contract  at  all 
concerning  it,  and  there  it  is  regulated  bv  the  principles 
of  common  justire  only.  The  papers  may  be  returned 
to  the  passer  of  tliem  at  any  time.  The  rereivin,^  of 
them  by  the  creditor,  is  not  any  discharge  of  the  debtor* 
8alk.  286.  But  if  he  has  been  so  negligent  aft(*r  rereiv- 
in;;  the  papers*  as  that  thereby  a  loss  has  happi'nedy 
which  by  using  comifion  and  oi'dinary  diligence  he  might 
have  prevented,  and  uMch  must  fall  either  upon  himself 
or  the  passer  of  the  paper,  then  the  passer  of  tlie  paper 
by  proving  that  circumstance,  nhall  throw  tho  loss  upon 
the  receiver  of  them — justice  requiring  that  lie  by  whose 
negligence  the  loss  has  haf^pened,  shall  bear  it ;  hot  in 
this  case  the  Defendants  have  not  proved  that  the  debtors 
in  these  papers,  were  solvent  at  thf  fimi*  of  the  reception 
of  them,  and  for  some  time  afteri^  aiKl  are  now  insolvent  ; 
nor  any  other  circumstance  to  exempt  them  from  taking 
bark  rhe  papers.  TI.ey  have  not  proven  any  loss  in  con- 
sequence of  any  neglect  in  the  holder,  without  which,  or 
the  proof  of  some  (equivalent  circumstance,  I  am  of 
<)pinion  (hey  cannot  compel  Brown  to  take  them  in  pay- 
ment, ( Vide  Salk.  131.  6 Mo.  SI.)  The  jnry  fonnd  for 
the  Plainriffs,  and  assessed  danuges  to  nine  hundred 
pounds ;  and  Htndersoih  f<ur  the  Defet)d$ints,  moved  for 
a  new  trial,  «»n  account  of  the  misdirection  of  Judge 
HATWOoDf  and  had  a  rule  to  shew  cause.  ^ 

And  upon  the  argument  for  the  new  trial  he  cited  1 
Term  fiep.  405,  714.  4  Term  Sep.  713,  where  it  is  laid 
down  that  in  case  of  bills  of  vx(  hange  the  payee  must 
give  notice  of  non-acceptance  to  the  drawer  in  reasona- 
ble time,  or  must  prove  that  no  loss  could  happen  to  the 
drawer  for  want  of  notice,  by  pro%ing  there  y^e^^  no  ef- 
fects of  his  in  the  hands  of  the  drawer*  These  authori- 
ties were  cited  to  overturn  that  part  of  the  charge  to  the 
jury,  which  stated,  that  the  Defendants  were  bound  to 
take  back  the  papers,  unless  he  could  prove  a  hiss  to  have 
happened  by  tlie  negligence  oti^roic^n,  the  holder;  and  were 
intended  to  establish  the  reverse  f»f  that  proposition,  name* 
ly,  that  Brown  must  keep  the  papers  as  payment,  unleas  he 
could  prove  the  insolvency  of  the  debtors  at  the  time  of 
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tiieir  reception,  or  before  he  c«iiW  poAsiUy  recover  of^*-^^^^ 
ttiem — anil  the  rouiisfl  fi>r  the  Defetntanttf  arj?iH*cl»  Chat  '^-^^^^ 
tbouf^h  the  papi»r»  in  quention  werr  ncTt  endorsed  nor  '.e-    C^^^) 
gtitiiibie,  >et  ha^inc  been  received  by  Brawn  for  th^  pur* 
poae  of  rollerting  the  fniinit*^  due  upttii  them,  whicti  were 
when  collected  to  be  ap|ilied  tii  his  own  o^te,  and  credited 
to  tlie  Defendants*  that  they  were  in  all  respert^  subject  « 

to  the  same  rules  of  law  aa  if  they  actually  M'ere  billn  of 
cxchHn.i;e  atid  nei^otial^le  by  endoraenienr.  .^nd  of  this 
opinion  was  Jud^^e  Williams  (Nearly ;  and  he  was  for 
granting  a  new  trial.  J(idi<«*  Hat^kood  continued  t(»  be 
still  of  hiH  former  o|iini(iii,  but  de<*ltned  upposiiijn^  tJie  new 
triat,  having  bi-en  formerly  concrnieil  an  routis*  I  fiir  the 
PlaintiflTs.  A  neii^  trial  waft  grHiited  arcfidin^ty  ;  and 
at  the  next  term,  in  March,  i797n  the  Plaintiffs  witness 
being  not  in  court  when  the  cause  was  called,  he  suffered 
ft  nonsuit 

KoTS.— Ft'cfo  tlie  next  case  of  MsUm  v.  Taylor, 


HILLSBOROUGH,  OCTOBER  TERM,  1796. 

Alston  V.  Taylor. 

WiLifAMB,  Judf^e,  inclined  to  change  the  opinion  expressed  in  the 
precedins^  ca$(C  of  H^um,  Campbeli  &  Co.  v.  ^dmr*s,  of  Crmg  and 
Clearyj  a  A  to  hold  that  unnrgotiable  paper,  though  endorse  d,  does 
not  bind  to  the  same  diliyrence  as  negotiable  insiruments.  Bonds 
made  in  Virginia  and  assignable  by  the  laws  nf  thai  State,  but  not 
«s8ign.ible  by  our  lawSi  nuist  be  siibjeet  to  our  laws  when  the  con- 
tract uf  Hssignment  is  made  in  this  State.  \  deposition  expressed 
to  have  been  taken  st  the*  hoiis«>  of  Manninj^^  at  Hslirax  (Va.)  court- 
house, when  the  notice  was  to  takt*  it  at  HuliUx  court-house,  was 
tejrcted,  although  it  wa%  pt  oved  that  Mannin^i  house  stood  only 
about  eighty  yaidsi  Iroin  the  C(»urt-house.  Tiie  rrceipt  of  an  Attor- 
ney now  (deceased,  is  admissible  to  prove  the  time  when  bonds  were 
put  into  \i\h  hunds  for  collection.  A  record  of  s  court,  certified  pro- 
perly, except  a  want  of  the  seal  of  the  court,  is  not  admissible,  un- 
less it  be  certified  that  the  court  had  no  seal. 

I 

The  declaration  stated  a  count  for  money  had  and  re- 
ceived to  the  u<je  of  tlie  Plnintiff ;  another  for  money  laid 
put  and  expendeil  foi*  the  use  of  the  Dependant ;  another 
for  goodtf*  wares  and  merchandize  sold  and  dcliverHl  ; 
and  another 8|ierial  count  aa  follows,  to  wit:  And  where- 
as also,  the  said  Edmund  (Tuylnr)  was  indebtfd  to  one 
John  EtndersoHf  in  the  sum  of  sixieea  handred  and  fifty 


^40  UAYiIoOdV  EKFOBTat 

Oct.  1796.  poQndg^  (1,0  ^jj  £j„u||,  j^  the  day  and  year  •fiu'Maid,  a» 
the  county  and  distf ict  iffMi*Psaid»  did  ttndi*rUk<*  aud  into* 


misc  the  said  Lemwl  fM^tamJ  tliat  iftbc  aaid 
would  pay  and  satiKfy  the  aaid  Joftfi^  flie  Bum  or  iii<»ttej 
laHt  aforesaid,  so  that  he  the  said  ^dmwid  sliould  be  ex* 
oncrated  and  diAcharj^d  of  and  from  (hi"  sani^  dt* bts  by 
«  him  80  owing  to  the  aaiid  Johth  that  he  the  aaid  tUmimd^ 
in  consideration  thereof,  would  well  and  truly  repay  kim 
the  said  Lemudf  the  sums  of  inoney  ao  by  him  to  b**  fmd 
to  thr  said  John*  and  would  for  that  fMJrpose,  empower 
and  authorise  him  the  haM  Lemuelf  to  ask,  demaiid  and 
sue  for  at  law,  in  the  name  of  him  tht*  said  Eimundf  ssii* 
dry  debts  due  and  owin|;  to  Mm  Edmund,  by  oue  JiAn 
LewU*juiu  at  the  costs  of  him  £dmtttid ;  aiid  the  money 
wlieti  obtained  by  him  LemueU  to  be  applied  towards  the 
repayment  and  satisfaction  of  him  Xatnud — ami  the  aaid 
Lemuel  avers,  that  he  hath  paid  tlie  said  UtndtT$om  the 
sum  of  sixteen  hundred  pounds,  for  and  on  Hccoiint  of 
said  Edmnnd^  and  hath  procured  him  Edmund  to  be  dla- 
(582)  char  js^ed  and  exonerated  from  (be  same,  and  bath  in  fact^ 
used  due  dilit^ence,  to  recover  the  monies  due  and  owinr 
b}^  the  said  John  Lewis*  jun*  to  tbt^  said  Bdvmnd  ;  and 
hath  for  that  purpose  brought  suits  at  la>%,  and  bath  es* 
pended  in  tfie  necessary  support  thereof,  and  for  hia  ne- 
cessary expences  in  attending  thereon,  and  in  endeavor- 
ing to  procure  payment  as  aforehaid,  from  said  Lt^wUf 
the  sum  of  two  hundi*ed  pounds;  but  bath  not 
able  to  obtain  any  payment  or  satisfaction  from  said 
is  I  all  of  which  the  said  Edmwid  afterwards,  IoipU,  on 
the  twetftieth  day  of  October,  in  the  yeiM*  1792,  at  Gran- 
ville county  aforesaid,  had  notice :  and  was  thto  a«d 
there,  to  wiU  the  day  and  place  last  aforesaid,  requested 
by  the  said  LemueL  to  pay  and  satisfy  him  the  moMj 
paid  to  said  Henderson  by  him  Lemuekr  at  the  peqve«€  i[ 
him  Edmund  as  aforesaid,  and  for  the  costs  and  es|ieiioes 
aforesaid  of  him  Lemuel^  laid  out  and  expended  as  afore- 
said, in  etideavorinj;  Ut  recover  aod  collect  the  (k^bts  doe 
to  said  Edmunds  by  John  Lewis  as  aforesaid*  Neverthe- 
less, &c. —  1*^  this  declaration  the  Defendant  pleaded  mom 
assumpsitf  and  the  cause  now  came  on  to  be  tried*. 

The  Plaintiff  produ«vd  ^hree  several  bonds,  payable  In 
December,  1779,  1780,  1781,  by  Lewis  to  Taylor;  each 
of  them  endorsed  with  an  assignment  from  Taylor  to  JH^ 
st&n,  the  Plaintiff,  on  the  10th  of  December,  1T89  ;    and 
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fas  proved  on  his  part,  tliat  lie  a^i^reed  lo  Uko  them,  upon  •^*-  ^'^^' 
eondition  tUt  if  kt:  could  not  j?et  fh«  money  of  Lads,  he  '*-^^'^'^*' 
ihuiild  kavfe  recowse  to  Tiijftor ;  it^mn  which  Taylor  as- 
a^^ied  rhem.  He  pntved  hIso^  that  witliin  two  months  or 
least  ft-oni  Uie  date  of  Uie  af^Algnment,  he  applied  to  Lew- 
is^ a»id  pi*ocut«d  8<Nne  negr«es  in  part  disc  liai*^  of  the 
debts ;  and  that  on  ilic  8th  of  JanuMry,  1784,  he  put  the 
bonds  into  the  hands  ot  an  Attorney  in  Virginia,  to  bring 
suits  tipoN  ;  which  were  broii<hr  arcordiugly  tlie  27th  of 
April,  1785.  That  on  the  10th  of  December,  1784,  he 
rec<4ived  seventeen  tfioiisand  weight  of  tobacco  an  a  fur- 
ther payment,  and  thut  in  Apni,  1791  <tlie  De«*ndant 
in  the  mean  tiroo  having  died)  the  soits  uere  called  and 
4i8miss«Hl.  That  on  the  19th  of  July,  1790,  he  caused 
writs  t^i  he  iHSued  against  ihe  executors  ;  and  at  Jul j 
tCHB,  1791,  in  CiMiweil  County  Court,  he  obtained  judg- 
went.  Thait  previous  to  thin,  the  rxecuiors  removed  to 
South-Caitilina,  and  that  on  the  56th  of  April,  1791,  he 

•aed  them  up<m  these  judgmf-nts  in  Soufh-Cai-olina. 

That  in  October,  179a,  the  judgmetits  were  reversed  in 
this  court  for  error  in  ihv  proceedings  ;  and  tliat  in  No- 
vember  following,  thi»  jury  were  itnpaninled  upcm  his 
suns  in  South-Carolina,  and  fofind  against  him  :  and  that  (S83) 
on  the  I3th  <»f  October,  1792,  he  gavi-  notice  of  these  pro- 
cetdings  ta  Tayfor,  and  that  he  intended  to  resort  to  him. 
On  tiie  part  of  the  Oefeodaiit  it  was  proien,  tiiat  when 
the  contract  was  made,  it  was  insisted  oo  by  JUstoti,  that 
the  bonds  shouhl  4>c  as*«tgned  br  Taybr,  to  the  cimJ  that 
if  he  failed  to  get  the  money  of  £ewM,  he  might  theti  re- 
sort to  Taylor ;  ami  tiiat  Taylor  u|mhi  thin  made  the  as- 
signnient,  saying  the  rircunistances  of  Lewis  are  good, 
and  if  he  does  not  pay  yoa,  come  to  me,  and  C  will  eo 
with  you  and  sec  you  |mid.  That  nat  Intig  afterwards, 
within  two  oHinth^,  M$tan  b^iught  some  negrfies  from 
LewiSf  and  said  he  could  have  had  more,  hut  the  price 
was  rather  too  higl%~be  tlmuglftt  it  moat  proper  to  wait 
till  some  futuro  time,  wlien  he  might  have  it  in  his  pow- 
er  iu  make  a  better  bargain  ;  and  said  to  Tfiytor,  yim 
are  clear,  he  has  property  enough.  It  was  fgrtht- r  pro^ 
ven,  that  the  bonds  endorsed  wci^e  mode  in  Virginia,  and 
there  payable* 

JFhyie  for  the  Defendant—This  is  a  new  case.  I  have 
never  in  the  course  of  my  practice  or  treading  met  with 
ode  so  circuBistanced  in  all  respects*  Tl«e  bonds  in  ques- 
tloo  wrro  given  in  Virginia,  whero  they  were  assignable 
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Oct.  ir96  by  the  act  of  22d  Oeo.  IL  e.  35,  «.  7,  passed  in  the  year 
^■^'^'''^^  1748.  The  diffif*iilty  ari^s  fnim  the  as.si|;fitiieiit  havinff 
taken  place  in  thio  State— •liad  it  been  in  Yir|;inift«  I 
think  thcic  could  ha\e  been  no  qaesfion,  but  that  the 
satire  contract  would  have  been  implied  from  the  assign- 
inefit«  as  is  implied  by  law  from  the  a8sif>;nraent  of  all  nc- 
gotuble  papi^rsy  namely,  that  the  as<)i|^nee  should  apply 
in  a  reasonable  time  for  payment*  and  if  he  could  not  pro- 
cure payment,  that  he  should  in  a  reasonable  time  give 
notice  thereof  to  the  indorser.  and  also  that  he  intended 
to  resort  to  him*  These  parties  intended  to  vest  air  in- 
terest In  the  assignee  by  the  imlorsement.  It  was  required 
for  the  very  purptise  of  enabling;  the  assi.^nee  to  commence 
suits  in  bis  own  name,  and  to  make  the  indorser  liable 
u|K)ti  the  event  of  the  indorsee  not  being  able  to  procure 
^payment  of  the  obli^r.  This  evidently  was  the  ex- 
pressed intent  of  the  parties*  and  1  can  see  no  rule  of  law 
to  hinder  that  intent  from  taking  effect.  These  bunds 
were  in  tlieir  original  creation  negotiable,  and  it  cannc»t  be 
insisted  thej  tost  this  quality  by  being  brought  into  this 
State.  A  contract  of  any  kind  made  in  ooe  country.  Is 
in  all  other  countries  to  be  considered  in  the  same  lights 
and  to  have  all  the  same  qualities  it  had  in  the  country 
where  made.  Thus  a  debt  in  Virginia  or  the  Indies,  if 
.  .  sued  upon  in  our  courts*  will  draw  the.  same  rate  of  in- 
V.3o4)  i^p^^i  g^  ii;  would  have  done  in  the  courts  of  those  co^^ 
tries.  A  debt  contracted  in  France*  which  j^ould  have 
been  void- by  the  Enirlish  law  if  ctmtracted  in  Enfe;land» 
shall  he  carried  into  effect  in  the  English  courts,  i  BL 
Rep.  258.  There  can  be  no  good  reason  for  saying,  that 
an  instrument  negotiable  where  made*  sh(»uld  lose  that 
quality  by  passing  into  an<ither  country.  When  once 
uttered,  the  laws  of  the  country  where'made,  are  a  pledge 
to  all  nations  that  the  assignee  may  recover.  When  the 
oblig<ir  contracts  to  bind  himself  by  such  an  instruineot, 
he  agrees  with  all  mankind  that  he  will  pay  it  to  the  as- 
signee. He  agrees  by  the  very  nature  of  the  instrument 
he  makes,  thar  it  shall  not  be  considered  as  a  mere  cha$c 
in  actiou.  ^\  here  then  will  he  the  injustice  to  the  obligor 
in 'saying,  in  hcec  vincuta  venistU  when  you  made  th<'  in- 
strument— y6u  shall  be  bound  by  your  undertaking  to 
pay  the  assignee*  as  implied  by  law  from  the  oblijc»Uoa 
you  have  entered  into.  Shall  he  hot  be  coraiH^lled  to  pay 
the  assignee  when  he  has  engaged  to  do  it^  without  which 
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enga^mctit  perhapH,  evidpficpd  by  8urh  an  inafroment*^^-^^^' 
the  obligee  wtmid  not  have  cotitracted  with  him  at  all  ? '•'''^''^^ 
When  wt'  8ee  a  ne.i^>iiablo  instrument  made,  it  ia  Hurely 
Borne  e\idenc(*  that  the  ri'ediuir  was  intended  to  have 
gi*eater  pri^  ile.e^es  witli  respect  to  the  transfer  of  the  debtf 
than  if  it  was  an  instrument  not  po.>se8Rin.i^  a  transfera- 
ble quality  by  law.  Ih  there  any  reason  that  the  lawa 
of  this  S^.ate  nhouid  give  tewer  firivileges  upon  thesi*  fo- 
reign contracts,  tlian  the  laws  of  the  country  whe»*e  they 
were  made  f  Shall  v\e  say  (hat  our  own  citizen  who  tias 
taken  an  assignment,  shall  noi  sue  in  his  t>wn  Utime,  stiall 
not  he  the  proprietor  in  ail  respects  by  virtue  or  thi-  as« 
sigMinenty  when  by  going  iittn  the  country  where  the  con^ 
tract  was  made*  he  will  be  entitM  to  that  advantHgey 
and  will  be  so  c(»nsidered  i  Out  courts  are  open  for  the 
inforcing  of  all  legal  contracts  wherever  made,  accord- 
ing to  their  true  tneanitig  and  intent ;  but  according  to 
the  position  1  am  now  controvertinjg^,  a  man  by  removing 
himself  from  Virginia  into  this  State,  defeats  that  assig- 
nee who  has  taken  his  assignment  here,  of  his  retnedy  and 
interest  entirely  :  or  Indeed,  even  if  the  assigtinient  be 
taken  in  Virgitiia,  f(»e  there  is  as  much  propriety  tn  say- 
ing an  assignment  in  Ytrji^inia  shall  nor  ve^t  the  proper- 
ty,  as  that  an  as^ignmeiM  here  shall  not  do  it*  Ir  ih  true 
bonds  made  here  before  the  act  of  1786,  were  not  as^^ign- 
able,  because  the  assignment  of  chosea  in  action  tend  to 
encourage  litigation.  When  theref  o'e  a  man  entered  in- 
to such  an  obligationt  it  was  m^  pan  of  the  contract,  but 
indeed  tlie  reverse,  that  he  should  be  liable  to  be  sned  by  ^  ^ 
an  assignee.  Such  a  bond  therefore  cannot  be  assi<ti**d  \r^^) 
in  any  part  of  (he  world  ;  but  the  exacr  oppor^ite  of  <hi8 
is  the  ease  with  all  bonds  made  in  Vieginia,  since  the 
year  1748  :  and  I  |»resnme,  the  laws  of  no  countrv  will 
say,  that  the  contract  of  the  obligor  sliall  be  divested  In 
his  favor  of  any  of  its  oriv:inal  stipulatiotis,  which  were 
for  the  beneftt  of  the  obligee  ;  one  of  which  is  with  res- 
pect to  Virginia  bonds,  that  he  will  be  liable  to  an  assign 
nee.  As  well  migtit  we  say,  that  a  promissory  note  or 
inland  bill  of  exchange  drawn  in  England,  and  assigned 
here  to  one  of  our  citizens,  shall  not  be  recovei*ahle  here 
against  the  drawer  or  maker,  as  tliere  is  no  law  h^ri'  to 
render  them  negotiable — and  as  well  might  the  English' 
courts  8«y,  you  shall  not  recover  before  us  heiM'ise  the 
contract  of  assignment  was  made  in  a  country  where  thM« 
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Oct.  1796  notes  are  not  negotiable.  Were  it  the  ^neral  law,  tlw 
cirnilarinij;  p^pet  of  each  country  would  immeiliately  be 
coiiUned  » ithin  the  liinits  of  its  own  territory.  We  could 
take  notliinjs:  but  money  from  them — we  could  make  no 
use  of  the  paper  they  circulate,  nor  they  of  that  wc  cir- 
culate. I'he  commercial  credit  of  all  would  sustain  a 
contraction,  and  become  palsied*  To  avoid  these  mis- 
chiefs it  is  a  principle  of  the  common  law  long  ago  es- 
tablisht^d,  that  ^very  assipiment  follows  the  nature  of  the 
contract  asHigned  :  that  is  to  say«  if  the  original  contract 
is  made  unrestrictively  asMignable^  the  assignment  iiself 
will  cfinve>  to  the  holder  an  unrestricted  power  of  assign- 
ing the  instnimenty  and  the  same  interest,  property  and 
power  that  (he  first  holder  bad.  £  Burr.  1225.  1  think 
therefore,  it  may  well  be  assumed,  that  these  bonds  were 
originall)  negotiable  ;  they  continued  to  be  so  when  bro't 
into  this  Statt*  ;  and  that  the  assignment  of  them  heiti 
Tested  the  whole  interest  in  the  assignee,  and  rendered 
the  endorser  a  surety  for  the  payment  upon  the  observ- 
ance of  those  terms  and  conditions  on  tlie  part  of  theas- 
Hignee,  which  are  implit*d  ipso  facto  in  the  case  of  nego- 
tiable instruments  from  the  assignment  itself.  Uptin  this 
foundation  i  shall  proceed  to  inquii^et  whether  there  are 
not  such  circumstances  in  this  case,  as  will  discharge  the 
endorser  from  this  action.  Wherever  a  note,  and  by  pa- 
rity nf  reason  a  bond,  is  assigned,  its  resemblance  tu  a 
bill  of  exchange  commences,  and  not  before  ;  and  froo 
that  moment  it  takes  ufion  itstif  all  the  properties  nf  abiil 
of  exchange.  The  assignor  of  the  note  or  bond,  is  tbe 
drawer  ;  the  assignee,  the  payee  ;  and  the  obli^rv  t^te 
acceptor.  Kidd  on  BillSf  34,  35.  The  engagement  of  the 
(386)  endorser  and  endorsee  are  then  exactly  similar  to  the  en- 
gagements of  thedrnwer  and  payee  of  a  bill  nf  exrhangei 
The  engagement  of  the  drawer  in  the  one  case,  and  of  the 
endorser  in  the  other,  is  otily  conditional ;  namely,  that 
if  the  paj>er  bv  presented  in  a  reasonable  time,  and  pay- 
ment not  obtained  from  the  drawer,  maker  or  obligor, atid 
notice  thereof,  be  given  in  reasonable  time,  that  then  be 
will  pay  the  debt  himself.  KiM  117.  The  payee  or  ea- 
dornee  is  theiefoi'e  btnind,  first  to  present  the  bill,  or  note 
or  bond,  in  reasonable  timt*;  and  secondly,  if  payment  be 
refused  or  delayed,  he  must  give  notice  in  reasonable  time 
to  the  drawer  or  endorser,  of  that  circumstance*  If  be 
fails  in  the  performance  of  eitiier  of  these  requisites,  tbe 


HATWOOD's  BEP0RT6.  '  445 

drawer  in  the  one  cane,  and  the  endorser  in' the  other,  is  Oct  1796. 
diNchiirj^ed.     3  Bac  M.  ^13,  614.     This  notice  munt  be^^"^'*'^^ 
given  to  hII  ihe  pt'ec^eding  parties  to  whom  hf  means  to 
resort.     Kidd    118,   119.     It  must  not  be  sioiply,  that 
pay  men  I  has  been  refuMed  or  ttelayed,  but  moreoier,  (hat 
he  does  not  inti^nd  to  i^ive  credit  to  the  drawee  of  the  billt 
or  the  maker  of  the  note  i»r  bond,  but  that  he  meHn«<  to  re- 
sort to  the  endorser  for  payment.     The  purpose  of  tlie  no« 
tice  lieinj^  to  signify  to  ihe  drawer  of  the  bill,  or  enchirser 
of  the  note,  that  the  endorsee  uv  payee  looks  t<»  him  for 
payment.     Kidd  125,  126.     1  D.  ^  B.  t^9.     1  Salk.  \27. 
Thase  authorities  all  show,  that  (he  endorsee  of  a  note, 
must  give  notice  in  reasonable  time  to  the  endorser  of  the 
note,  of  non-payment  by  the  maker,  and  that  he  iutends 
to  resort  to  him  tlie  enffor^er.     Now,  (las  this  bi^eo  done 
in  the  present  case?     These  bondh  were  endorsed  on  the 
10th  December,  1782,  and  Jllgton^  the  Flaintiff,  ^hm'  no 
notice  till  the  ISth  of  October,  1792 — a  spare  of  nearly 
ten  years.     In  all  this  time,  it  does  not  appear  Taylor 
knew  of  the  non-payment  by  Lewis*     Suiely  ihis  cannot 
be  said  to  be  a  giving  of  notice  in  reasonable  time.     Had 
notice  been  gi\en  in  any  reasonable  time  after  the  as- 
signment, and  even  at  any  time  before  the  death  of  Lew^ 
iSf  which  happened  in  tlie  year  1790,  in  all  probability, 
Taylor  would  have  procured  payment,  as  there  is  no  doubt 
but  that  Lewis  was  during  all  the  intervening  time  in  ve- 
ry solvent  circumstances*     He  is  now  dead — bis  estate 
divided  among  his  legatees,  and  his  executors  removed  to 
South- Carolina.     After  the  lapse  of  so  many  years,  dur- 
ing which  this  alteration  of  circumstances  t«>  the  preju- 
dice of  the  creditor  has  happened,  is  it  reasonable,  that 
Tatflorf  the  endorser,  should  now  be  compelled  to  submit 
to  all  Ihe  unfavorable  circuniHtanceb  that  he  mi^ht  so  ea- 
sily have  avoided,  liad  it  not  been  for  the  negligence  of    /aa-\ 
the  endorsee  ?   Both  Jaw  and  reason  pronounce  that  such    ^     ^ 
inconveniences  being  consefj^nences  (»f  tlie  Fiaintiff'sneg- 
lecty  shall  fall  upon  him  alone.     He  e\en  did  not  bring 
suit  U|>on  the  bonds  till  thirteen  months  had  expired  af- 
ter the  assignment.     Surel>,  he  might  have  given  notice 
to  the  endorser  in  less  time  than  this.     He  lived  as  ap- 
pears in  evidence,  in  the  neighborliood  of  ttie  endorser, 
and  not   more  than  50  or  60  miles  from  Lewis  the  obli- 
gor.    But  it  is  immaterial  t(»  dwell  upon  this  circum- 
•tance^  as  the  bringing  of  suit  was  no  excuse  for  not  gt- 
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Oc<.  1796*  ring  notice  oF  nnn-paympnt.  That  «  as  an  act  he  was  not 
^^^^^^^^  bonitd  tddnby  hi«  en^ag;ement«  Hig  enp^a^ment  was 
to  n^'pl}  ill  reHMonable  tioie  for  imyntent,  and  in  case  of 
non  |mynient«' to  i^he  notice  ill  rrasonable  time,  to  the  end 
tfiat  the  eiidtirser  mifcht  ppociire  payment  hiniBeir.  Per- 
haps he  mif^ht  liave  pntcared  payment  iip<in  eaf^ier  ternss 
than  a  l»iwfliiit  wonid  require.  He  \h  not  therefore  to  be 
accountable  fir  f  he  incoitveniences  renulting  from  the  de- 
lay occa^ioiifd  by  tde  pronecution  of  a  ftuit.  The  Plaln- 
tiflT  solely,  ^ho  laas  the  cause  of  the  delay,  nmist  abide  its 
coiisHiueuces. 

U|H»n  this  part  of  the  case,  therefore,  I  trust»  it  is  not 
rash  to  conclude,  that  the  PlairitiflT  must  fail-^he  haa 
given  no  such  notice  of  noii-pa\ ment,  as  the  law.  atid  the 
nature  of  his  contract,  rrquirrd  ;  and  by  his  failure  in 
that  |)arti«  ulHr*  has  made  the  bonds  his  own,  and  dis- 
char.?rd  the  indorser  from  his  warranty.  He  has  not 
only  fulled  to  give  notice,  but  soon  after  the  assignment, 
ha\in,u:  seen  Ltwis  and  conversed  with  him,  and  inquired 
into  his  circumstances,  and  received  a  partial  payment  of 
th«'  iionds,  he  informed  Taylor^  the  indorser,  that  he  ctin- 
•idered  him  as  clear  fmm  his  suretyship  or  ^^arianty  of 
the  botKl ;  thereby  putting  him  into  a  state  of  security 
and  inattention  to  the  business  for  the  future.  Instead 
of  this  h<td  tie  then  infortned  the  indorsee,  that  he  could 
pronire  pa>  ment  but  for  part.and  looked  to  him  for  the  bal- 
ance^ there  is  no  doubt  but  the  indors4-r  would  have  taken 
measures  ti>  procure  payment,and  all  the  inconveniences  & 
diflSciilties  which  have  since  arisen,  >^ould  have  been  pre- 
Tented.  How  hard  and  unjust  then  would  it  lye,  after  so 
much  negligence,  and  such  a  declaration  on  the  part  of 
Jllstmif  now  to  make  the  indorner  liable  ?  But  indepen- 
dent of  the  want  of  notice,  and  this  declaration  by  the  in- 
dorst'c,  there  is  another  circumstance  in  this  case  which 
wtll  induhitably  discharge  the  indorser — the  indorsee  re- 
cei\t*d  part  of  the  money  from  Linvu,  five  or  six  negitiea, 
.  within  two  mtinth  after  the  assignment,  and  seventeen 
(388)  thousand  weight  nf  tobacco,  on  the  tenth  of  Decemtier, 
1784  ;  and  the  rulp  iSy  that  if  the  indorsee  gives  cn^dit 
to  the  maker  of  die  note,  he  thereby  disrharges  the  in* 
dorser;  and  the  rereipt  of  iuiy  part  is  a  gi%ing  of  credit 
to  thr  maker  or  obligor«.unle>iH  he  give  notice  for  the  bai« 
once  of  its  non-pa>ment.  1  Show.  102.  1  L.  Any.  744. 
2  8tra  745.  i  mU.  48.  EUdd  an  BiUa  65.  BtUL  MUL 
Pri*  271.  In  ttie  pies<  iit  cast*  :h(*  indorsee  recri%ed  part* 
and  delayed  receiving  the  residue  with  the  prospect  of 
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gettinic  an  advnntaiBrrous  bav^Ain  of  Lnris  afterwards  .Oct.  1796. 
and  s«  far  ^*s*s  he  frum  it»timatin.(;  to  Taylor  any  tnfon-  ^^"'^'''^^ 
tion  lo  resoit  t«»  liim  fnr  the  balxiice.  tliat  he  expressly 
disr  haru^es  hiin.  u|>t»ti  this  |H>int  hIao  lie  must  fail,     'f'he 
PlHinriffht^we^ef  itiHists.  thai  lio\\e\er  the   assignment 
might  be  ronHti'iied  ho  hs  to  MflTrrt  him,  yet  that  is  oot  the 
contrart  he  is  ,€;oin^  upon,  he  i*<  c:f)iiitc  npoiiH  spprial  con- 
trari  st»t  fortli  in  the  derlarution.  by  which  he  is  to  have 
recourse  to  Tfly/or  whenever  it  shnll   Hifpear  he    is   not 
ftble  to  get  the  money  of  Lewis.     Hi*<  counsel  well  know 
it  \%ould  not  do  to  irlv  np'>n  the  assic^nmeiit.  and  admit 
the  bonds  to  he  negotiabh*,  and  therefore  they  devi'4pd 
this  sprciai  Cf^mt,  in  uhich  they  chuse  to  consider  th<*m 
as  unnegotiabley  and  as   having    been   p;i8sed    to   Mston 
under  a  speciil  parol  contract.     They  abandon  the  as- 
fiignmens  or  use  it  as  made  for  a  special  pmpose  snbser* 
vient  to  the  parol  contract     I  apioeliend  the  court   and 
jury   will   take  no  notice  of  any  parol    aerreement,    wheu 
tlirre  is  An  a«jieeinent  e\idenci'd  in  scripfis^  as  tlWre  19 
in  this  case  by   the   itrtorseuM'nt.  uhich   i.m|>lit*s  a  very 
different  contract  from  <hat  attempted  to  be  proven  at  the 
bar.     Thi*  written  ahKtj2^nm«*nt  binds  the  holder  ti»  certain 
conditions,  under  pain  of  hisint;  his  rrconrse  to  tlie  in- 
dorser ;  fhe  parol  aj^recment  as  attempted  to  be  proven^ 
releases  from  the  observance  tif  any  condilinti  on  hispart, 
arid  gives  him  an  absolute   recourse   at   any  distance  of 
time  in  case  of  non-payment.     Siip])osing  the  bonds  to 
iiave  been  negfitiable.  tlie  admitting  of  a  parol  contract 
to  o\erturn  or  to  alter  the  le.8:al  import  of  the  indoi-sc- 
ment,  ran  nevrr  be  tolerated  ;  no  one  would  take  a  paper 
passing  through  many  hands,  in  each  of  which  the  instru- 
inent   might  have  been   clogj»;ed  with  some  srcret   parol 
CMU tract.      It  wouM  be  liable  to  endless  litigation.     Such 
an  admission,  it  is  easy  to  perceive,  strikes  at   the  %ery 
existence     of    all     negotiable   papers.      Supposing  the 
bonds  to  be  unnegotiable,  the  parol  tenlimony  cannot  be 
received  to  c>>iitrol  the  written  a/i^reeinent,  because  there 
is  more  certainty  in  rehing  upon  that  v^hich  is  preserved 
lanal tried  in  writing,  than  in   the  wavering  memory   of   ^aj^qn 
any  l»Mn/if  witnesH — ft  cannot   be  regarded.     2  iJflC.  dJft. -^       ^ 
309.  9  Rep  309-  GHb.5df6.  Ineithepcase  we  must  apply 
ourselves  solely  to  the  consideratitm  &  consequences  (d'ttie 
a8^ip;tini«*u'  ittdoisedy  atid  draw  our  conclusions  from  that 
ot»f } .     What  these  consequences  are,  Miave  already  con- 
sidered, and  they  haic  turned  out  in  favor  of  the  inilorser. 
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^^^^;^^^^  It  is  plain  the  PlMintiflrraniiot  recover  on  any  of  the 
geiKTitl  roiintH — there  U  evidence  of  in'»ney  paid  to  the 
use  of  Taylor^  hut  there  is  also  evidence  uhich  shews  in 
the  events  which  have  taken  place,  that  these  bonds  were 
received  in  payment  for  the  money.  The^  are  in  law 
made  to  be  the  bonds  of  the  holder  by  the  circumstances 
that  have  happened.  They  are  absolute  discharges  of  the 
indorsee.  When  an  indorsed  paper  is  kept  ho  unreasof table 
time  in  the  hands  of  the  indorsee,  the  lau  deems  it  a  pay- 
ment of  a  preceding  d(  bt  Uy  him  \Kho  made  the  ind<»rse* 
ment.  He  cannot  recover  on  the  special  count,  admitting 
the  parol  evidence  may  be  received,  for  that  must  be  pro- 
ven precisely  as  laid.  The  evidence  is,  that  these  bonds 
were  assigned  for  the  purpose  of  enabling  the  assignee 
to  sue  in  bis  own  name,  and  to  recover  the  money  to  his 
own  use.  This  is  the  evidence  both  by  the  parol  and 
written  testimony.  The  declaration  is,  that  he  was  to 
sue  in  the  name  u^  Edmund^  and  the  money  to  be  recov- 
ered to  the  use  of  Edmund^  and  to  go  as  a  satisfaction  of 
his  debt  to  Jlston.  The  variance  is  palpable  and  mate- 
rial. The  e\  idence  cannot  be  taken  to  sup|if)rt  the  spe* 
cial  county  and  it  must  be  deserted.  But  let  ifbe  granted 
as  is  contended  for  on  the  other  side,  that  these  bondn  were 
not  negotiable  ;  still  the  indorsement  of  them  to  MsUm^ 
bound  him  to  use  the  same  diligence  to  prcKMire  payment« 
and  to  give  notice  of  non-payment  in  a  reasonable  time,  as 
if  they  had  been  actually  negotiable.  For  the  pt*oof  of  this 
position,  I  cite,  2  Wils.  353,  vihicli  fully  comes  up  to  it. 
There  the  Plaintiff,  being  a  creditor  of  the  Defendant, 
received  from  him  a  draft  not  negotiable,  and  kept  it  by 
him  without  presenting  ii  for  payment  four  months:  in 
vihich  time  the  person  upon  v\  hom  it  was  dra^in,  became 
insolvent.  Though  it  uas  admitted  an  uonegotiable  pa- 
per, yet  his  negligence  was  deemed  upon  argument  to 
have  made  it  a  payment  and  discharge  of  the  debt  doe 
from  the  drauer.  Upon  each,  or  some  of  these  pointSf  I 
trust  there  will  be  judgment  for  the  Defendant. 

Vavie  for  the  Plaintiff. — This  case  is  not  at  all  con- 
nected >%ith  tlie  rules  relative  to  bills  of  exchange — these 
(390)  ^^^  ^^'^  offspring  of  comniene,  in  which  it  is  of  the  high- 
est importance  that  all  possible  punituality  be  observed. 
In  a  country  as  commercial  as  England,  no  delays  can 
be  admitted  without  i^reat  danger  to  the  party  who  |ias- 
ses  a  negotiable  paper.    The  drawee  may  either  be  a 
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merchant  himself,  liable  to  fail  upon  the  loss  uf  a  ship  ^^^*^'^^' 
the  failure  t)f  a  fiirei.qn  correspoiidcrit,  and  from  »  ihou-  '^^'^^'^^^ 
sand  other  rau.sesy  to  wliirh  as  he  ts hourly  subjert,  it  may 
be  every  hour  expected — or  if  the  drawre  be  not  a  mer- 
chant, he  may  be  a  manulacturer,  or  in  other  situations 
dependent  for  the  money  with  which  he  intends  to  pay, 
on  a  merchant,  subject  tn  all  these  casualties.  Many 
merchantH  in  splendid  circumstances,  by  tiie  failure  of  a 
foreign  boost'  utterly  unknown  to  their  home  dealers  atid 
corre*.pi>ndents,  suddenly,  in  thecourse'uf  a  day,  have  be- 
come bankrupts,  and  pHSSed  away  like  shad<»ws.  (t  Is 
very  proper  therefore  Iti  that  country,  that  the  receiver 
or  holder  of  a  negotiable  paper,  slntuld  be  boun<l  (o  ap- 
ply for  payment  vvitliout  delay.  Were  that  not  a  condi- 
tion imposed  by  law,  no  one  wtnild  be  safe  in  passini^  a 
bill  to  auutlier — he  never  could  know,  thouJ2;h  ^svvy  min- 
ute in  daiij^er,  when  his  liability  ceased,  nor  when  he  was 
certainly  discharged  fn»m  tin-  recourse  of  the  holder. — 
This  would  greatly  check,  if  not  destroy,  the  currency 
of  a  paper  medium,  promotive  as  it  is  of  commercial  de- 
signs. But  with  r^^api^i't  even  to  negotiable  paper  in  this 
country,  there  is  no  necessity  for  such  despatch;  the  ge- 
nerality of  the  people  here,  are  substantial,  independent 
farmers,  whose  proprrty  and  circumstanocs  are  not  sub- 
ject to  the  contingencies  tliat  are  likely  to  befal  manufac- 
turers and  others  in  England.  U  would  be  useless  to 
adopt  here,  all  the  rules  for  accelerating  application  for 
payment,  and  notice  to  the  endorser,  that  have  been  found 
necessary  there.  It  is  .Mgiied,  that  iC  this  assignment 
cannot  have  the  qualities  contended  for  by^the  Defendant* 
it  was  of  no  use,  ai4l  nugatory  in  Mston  to  require  it.—- 
IMiough  it  vested  no  property  in  Mston^  yet  it  is  attemled 
Avith  effects  very  important  to  him.  The  endorsement  of 
a  bond  not  negotiable,  passes  tht*  equitable  interest  to  the 
assignee — ho  may  maintain  a  suit  in  the  nameof  thoob- 
lii^ee,  which  the  obligee  will  not  be  permitted  to  dismiss 
at  pleasure.     Slnnild  he  attempt  a  dismission,  a  Court  of  • 

Kquity  will  enj«»in  him — when  the  money  is  recovered,  he 
may  by  virtue  of  the  assignment  apply  it  to  his  own  use* 
^^lie  assignment  will  cause  it  to  be  no  maintenance  in  him 
tfi  pf'secute  the  suit  in  the  name  of  the dbligee — and  the  (390 
Slifriif  when  he  levies  the  money  by  virtue  of  the  execu- 
tion issued  on  the  ju«lgment,  may  pa>  it  to  the  assignee, 
by  force  of  the  assignment,  and  he  will  be  justified.— 
Xhe  assignment  operates  as  a  complete  power  given  to 
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^^^lII^^;  the  assignee  to  receive  »lie  money — such  an  assifcnmeat 
lias  tlirse  i^(ft*rr8  from  the  ronhart  implied  by  rbe  a^sifi^ii* 
ini'nt«  an«)  fi'^m  natural  r()iiiY>  ;  but  it  partake-s  n<it  of  a- 
ny  of  the  qiialirips  of  ats  (Miiloi-seincnt  of  a  ne/g^otiable  pa- 
per. TlieKe  are  fl«*ri\eil,  not  from  aoy  principle  ofnata- 
ral  equity,  but  frr^io  rules  found  necen^ary  from  ejEperi- 
ence  to  be  est'biished  (or  Uie  purposes  ofroramerc**— 
strict  artifirial  rtiirs  prescribed  by  the  custom  of  mer- 
chants, to  obviate  the  iticon^eoipnces  which  would  result 
from  transacting  roininercial  affairs  by  means  of  a  pa* 
|K'r  credit,  were  rhe\  not  establisbed.  Tiiey  de|>eiid  up- 
on t))is  cuKtoin,  are  a«icertani*'d  b>  it,  and  are  applicable 
to  no  contracts  butsucti  as  are  the  subjects  of  that  custom* 
The  bonds  that  ^ave  lise  to  the  present  controversy, 
are  indeed  assignable  by  the  law  of  Virginia  :  but  that 
law  adds  to  th<*in  in  tiioir  assigtied  state^  even  when  aa-^ 
sigtied  in  Virginia,  no  other  circumstance  attendant  od 
bills  excbangc,  but  titis,  tiiat  tbe  assignee  may  sue  in  bis 
own  name*  Tbat  law  does  not  say  they  sball  be  assign- 
able in  like  manner  as  bills  of  exrbange,  or  as  promis- 
sory notes,  or  as  the  act  of  3  &  4  JinnCf  c.  9«  or  our  act 
of  17869  c.  4,  did.  From  this  omission  in  the  act  of  Vir- 
giniay  it  is  evident  the  L«*gislaiure  intendeil  no  more  than 
to  vest  the  property  of  the  bonds  in  the  assignee,  for  tlie 
purpose  of  enabling  biui  to  sue  in  his  own  name,  and  by 
that  means  to  exrlu^le  the  obligei*  from  any  interference 
with  tlie  suit  aftrr  its  coinmtMuvment.  It  was  not  made 
with  a  view  of  benefititig  the  commercial  part  of  the  com- 
munity, hu(  simply  to  prevent  the  injustice  of  assignors ; 
who  HS  tbe  law  stot»d  at  the  lime  of  making  the  act,  were 
deemed  to  be  the  real  PlaintiHs,  an#  to  have  at  law  a 
power  over  the  suit — and  by  attempting  to  dismiss  the 
^suit,  or  to  receive  the  money,  or  by  contracting  a  debt  after 
tbe  assignment,  might  either  defeat  the  action  of  llie  as- 
signee, or  compel  him  to  resort  to  a  Court  of  JSquity  tor 
reliefl  All  this  was  (u'evetited  by  saying*  the  assignment 
should  vest  a  rt^it  of  action  in  the  assign<*e  in  his  own 
name — thus  far  th«  act  intended  to  go,  and  no  further: 
and  it  manifests  its  design  still  more  clearly,  by  pro\id- 
ing  that  the  Plaintiff,  the  assignee,  in  an>  suit  brought 
by  hini«  shall  allow  all  discounts  tiiat  the  Defendant  can 
prove,  eithe*'  against  the  Pi  aim  iff  himself,  or  against  tbe 
Arsc  obligee,  before  notice  of  h*  assignm  nt  gi^en  to  tbe 
Defendant — a  circumstance  evidently  separating  the  case 
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of  these  amignrnents,  fpom  those  of  papers  negotiable  by  Oct.  1796. 
the  coetom  of  merchants.  For  by  the  ruien  of  that  cua-  v-^">^^^i^ 
torn,  the  inHtriitnent  In  the  handA  of  the  assignee,  is  rz-  (392) 
empted  Trom  the  c»peration  of  all  payments  and  uf^ree- 
nientB  whatever,  except  those  apparent  upon  the  instra- 
ment  itself.  Thiit  provision  alone  fully  proves,  that  these 
bonds  uhen  assigned,  were  not  intended  tii  have  any  par- 
ticipation of  the  nature  of  bills  of  exchange,  save  only 
that  which  I  have  before  mentioned.  They  are  not  eiiti* 
tied  to  be  otherwise  respected  in  the  light  of  bills  of  ex* 
change*  nor  as  (lossessing  any  of  their  characteristic  pro- 
perties, but  only  that  of  vesting  by  assignment  in  the  as* 
signee.  In  all  events  these  bonds  were  not  assignable  by 
any  law  of  this  country,  and  if  contracts  are  to  be  ex- 
pounded b)'  the  laws  of  the  country  where  made,  as  sta- 
ted in  1  BL  Rep.  258,  as  cited  on  the  other  side,  the  con- 
tract of  assignment  being  made  here,  can  only  have  the 
effect  which  the  laws  of  this  country  will  give  it— a  pow- 
er to  sue  in  the  name  of  the  obligee,  as  set  forth  in  the 
special  count  in  this  declaratiim.  The  contract  tieing 
made  here,  must  be  construed  by  the  la^s  of  this  coun- 
try, in  the  same  manner  as  the  acceptance  of  a  bill  in  one 
country,  that  was  drawn  in  another,  shall  be  subject  as 
to  the  acceptance,  to  the  laws  of  riie  country  where  that 
acceptance  was  made.  £  Strange  733.  And  as  English 
or  Indian  interest  is  to  be  allowed  in  contracts  made  In 
those  countries,  and  in  the  same  manner  as  an  English 
court  will  carry  into  effect  a  contract  made  in  France, 
though  void  by  the  law  of  England  had  it  been  made 
tliere.  This  one  general  pritiriple  governs  the  whole  of 
tliese  cases,  tliat  tli^  law  of  the  country  where  the  con- 
tract was  made,  shall  decide  its  legal  consequences,  its 
legal  im|K>rt  and  extent ;  and  according  to  this  principle, 
Virginia  bonds  when  assigned  in  this  country,  have  al- 
ways been  Nued  upon  in  the  name  of  the  obligee.  This 
WR««  one  of  the  reasons  the  court  went  upon  in  reversing 
the  judgments  given  in  the  actions  in  the  County  Court 
Af  Caswell.  The  action  whs  there  instituted  in  the  name 
of  the  assignee,  then  |)ermitted  by  the  court  after  issue 
joined,  to  be  altered,  so  as  to  ap|)ear  to  have  been  insti* 
tuted  in  the  name  of  the  obligee.  I  do  not  deny  but  that 
the  assignment  of  a  bill  or  note,  implies  the  obligation  on 
the  part  fif  (he  assignee  contended  for  by  the  Defendant's 
counsel,  but  I  say  these  bonds  were  not  negotiable^  and 
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Oc^  1796  that  flif  refore  the  a»si.^nnienf  of  them  will  not  impose  mny 
^•^'"'^^^^^  8uch  fcrinM  as  the  assignment  nf  a  bill  or  note  wo«ld»— 
It  opf't:iteH  as  a  inere  power  to  institute  suits  in  the  name 
of  the  oUlij^ee  ;  and  is  evidence  against  liim  of  money  had 
(393)  aiM)  received  from  the  asHignee,  which  evidence  supports 
'one  of  the  general  counts  in  this  declaration  Then  u|ion 
what  ground  stands  the  defence?  Mr.  Taylor  has  recei- 
ved our  moHe>  ;  the  consideration  for  which  was,  that 
these  bonds  should  be  taken  by  the  Plaintiff,  Rnd'shoitld 
enable  him  to  receive  tlie  money  n(  Lewis*  He  has  not 
been  able  to  receive  it-^tliQ Consideration  has  failed^  and 
whert'^er  it  does  fail,  the  money  advanced  with  a  view  to 
itt  shall  be  refunded,  and  may  be  recf>vered  back  in  an 
action  upon  an  indebitatus  assumpsit.  If  a  bill  be  gi^en 
•for  an  hundred  pounds,  and  the  iiolder  cannot  get  it  paid, 
he  may  demand  the  hundred  pounds  as  a  debt.  1  Canu 
134.  3  Lto.  364.  Bull.  Msi  Frius,  131.  Ah  to  uhat 
shall  he  deemed  reasonable  notice  in  the  case  i»f  negotia- 
ble papers,  that  depends  entirely  upf»n  tlie  nature  of  the 
transactions  between  the  parties.  In  some  cases  of  dr.tAs 
on  bankers,  the  holder  of  the  pi4|ier  has  been  confined  to 
•a  day,  or  one  or  two  hours  ;  in  other  cases  lie  has  been 
limited  to  the  next  |H)st.  What  shall  be  deemed  reason- 
,  able  notice,  can  only  be  inferred  from  the  nature  and  in« 
tent  of  the  contract,  and  must  depind  in  every  instance 
u|mn  its  own  peculiar  circumstances-— no  general  rule  can 
lie  applied  to  all  cases,  except  that  general  one  ofgivii^ 
reasonable  notice.  Now  what  was  the  true  intent  of  tliis 
contract  ?  It  was  that  the  assignee  should  institute  sails 
agtinst  Lewis;  the  assignment  was  made  to  give  him  a 
power  NO  to  do  ;  and  that  upon  the  event  of  his  not  get- 
ting payment  from  LewiSf  he  might  resort  to  Taylcr. — 
He  \%as  not  by  the  nature  of  this  contract  (as  it  is  gene- 
rally undei*stood  in  this  country)  to  have  any  recourse  to 
Taylor  till  after  he  had  tried  the  event  and  issue  of  a  lav- 
suit  uith  Lewis.  He  was  not  bound  to  use  diligi'nce  ac- 
cording to  the  technical  signiGcation  of  the  word.  Such 
assignments  in  this  country,  as  they  are  explained  by  the 
common  course  «>f  business,  and  as  they  are  underatood 
by  the  people,  place  the  assignor  in  a  situation  not  to  be 
called  upon  till  afteractions  commenced  and  tried  agiiiiist 
the  obligors.  JUston  did  use  as  much  diligence  as  it  was 
in  the  power  of  any  man  to  use — he  i*eceived  the  lioikds  in 
1782,  on  the  10th  December — ^he  applied  for  and  received 
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soinl  part  of  the  oifmey  soon  artf^rwards— he  continaed  ^et  1796. 
to  mafct*  repeated  a|iplicatiun8  all  through  the  year  1783,  ^^^^^^^^ 
be  sued  Huon  after  the  year  1784«  and  immediately,  upon 
the  deatti  of  IfCwis — and  b4*£<i*e  Iii.h  guits  >Aere  dismiHsed 
from  the  d<»cket  of  the  court  hi  Virginia,  knowing  that  an 
abatement  must  take  plare^  he  f^ued  the  executors  in  this 
State— immediately  upon  obtaininjs;  Judgment  liere«  with- 
out any  d«'la>  he  followed  them  into  S<kUtli-Carolina,  and    (^g^.') 
sued  there,  and  before  the  determination  of  the  suitn  there, 
discoTering  that  these  suits  niunt  be  unsuccessful  from  the 
re\erHal  of  the  judgment  in  ttiis  court,,  within  a  day  or 
two  H£rcr  the  reversal,,  lie  gave  notice  of  all  the^e  trans- 
actions to  Taylor.     What  more  could  he  do  ?     And  what 
more  could  Taylor  ha\e  done  himselT?'    He  did  not  dis^-  • 

charge  Taylor  from  tils  liability  by  hiM  convei-nation  up- 
on his  return  from  Lewises  with  the  negioes.  You  are 
clear — was  replied  to  a  question  on  the  part  of  Taylor, 
about  Lewises  circumstances — the  answer  meant  no  more 
than  that  his  circumstances  are  such  as  will  indemnify 
joU|  or  render  it  very  improbable  you  will  ever  be  resort- 
ed to*  He  concluded  by  expnssing  a  hope  that  a  decir 
siori  ^ould  be  in  favor  of  the  Plaintifil 

Judge  WoiLiAMs— Judge  Haywood  was  cnncerned  in 
this  cause,  and  has  left  the  bench.  I  am  sorry  for  it,  as. 
a  cause  similar  to  the  present^  came  on  at  Salisbury  at 
the  last  term,  and  his  opinion  was,  that  the  rules  i*es- 
pecting  negotiable  instruments  did  not  apply  to  uunego? 
liable  ones,  tiiough  in  fact  passed  by  a  debtor  to  his  cre- 
ditor ;  I  mention  this  opinion  now,  because  tho'  i  then  dif^ 
fered«  (  am  not  now  sure  but  it  was  the  right  ojie.  These 
bonds  were  not  negotiable  in  this  State,  atuL  the  assignr 
ment  made  here  according  to  the  case  cited  from  BURep» 
most  be  gf>verned  by  the  laws  ofthis  country,  and  is  t<i  he 
considered  as  the  indorsement  of  paper  not  negotiabh  •  and 
may  confer  on  the  assignee  only,  the  powers  attributed 
to  such  assignments  in  the  arguoient  for  the  PlaintiflT'^ 
and  if  notice  of  n^m-paymentby  the  obligor  is  not  ncces^ 
sary,  the  PUintifT  may  probably  be  entitled .  to  re- 
cover on  the  s|ieciaL  contract  laid,  in  the  declarjition, 
ivhich  is,  that  the  endorsee  should  sue  in  the  name  of  the 
obligee,  and  in  case  of  his  not  being  able  to  obtain  satis- 
faction, should  resort  to  Taylor*  The  greater  part  cif  the 
time  elapsed  since  the  indorsemenr,  has  been  employed 
by*  the  indorsee  in  pursuing  the  obligor — be  sued  within 
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Oct.  179&  thirteen  or  fourteen  monthst  and  hM  continued  to  sue 
^^^^^^'^'^  e%«*r  since.    The  jury  found  for  the  Plaintiff,  and  be  bad 
jiidii^ment. 

Note.  —The  opinion  of  the  eouit  e:t  rdatUnM.  It  ii  certain  however, 
that  it  WAS  in  fnvor  of  &  recovery— «itber  upon  the  gronnd  that  an  im- 
negotiable  paper,  thoagb  indorsed*  does  not  bind  the  indorsee  to  the 
ssme  dilii^nce,  ss  if  it  were  negotiable  ;  or  that  the  special  contract 
not  stipulating  expressly  for  that  diligence*  the  indorsee  waa  not 
bound  to  use  it,  or  that  his  suing  within  thirteen  or  fourteen  months 
in  his  own  name*  was  a  using  of  sufBctent  diligence. 

NoTB.^On  the  trial  ot  thia  cauM  the  following  points  occurred  and 
were  decided.  The  Defendant  offered  a  deposition*  the  notice  fag 
(395}  which  was*  that  it  would  be  taken  on  a  certain  day  named*  at  H  tli^ 
court-house*  in  Virginia  i  the  caption  expressfrd  a  taking  on  that  day, 
at  the  bouse  of  JfipmtR^,  at  Halifax  conrt^iouse  ;  and  a  witneaaawnn 
in  court*  prored  that  Manmng^§  house  stood  about  eighty  yarda  from 
the  court-house. 

Per  Curiam— It  cannot  be  received.  The  receiving  of  evidence  by 
depositions,  is  only  adopted  fVom  necessity.  It  is  subject  to  many 
abuses.  It'  we  begin  to  sav  it  may  be  taken  at  a  place  near  that  fixed 
upon  by  the  notice*  it  will  open  a  door  to  fraud.  The  party  may 
cause  it  to  be  taken  near  the  place*  whilst  the  adverse  party  may  be 
waiting  at  the  place  appointed*  in  order  to  cross-examine.  Beaides.  if  we 
once  say  that  to  take  it  near  the  place  will  do*  we  shall  never  know 
where  to  stop^  it  may  be  taken  at  a  greater  distance  than  eighty  yardsc 
one  hundred  for  instance*  or  a  quarter  of  a  mile*  and  yet  be  st^ij  tobe 
nenr.    The  deponition  was  rejected. 

The  Piaintiff  offered  the  receipt  of  Mr,  German  Baker^  late  a  com- 
sel  in  Vireinia,  to  fix  the  time  when  the  bonds  were  put  into  his  bands 
to  be  sued  upon  i  and  it  was  urged*  that  he  was  now  dead,  so  thai  bia 
deposition  cannot  be  had  ;  and  that  the  receipt  is  the  best  eridenct 
of  that  f:<ct  we  can  offer.  That  it  was  the  course  of  buaineas  for 
eounitel  to  give  receipts  when  they  receive  bonds  to  aoe  upon,  and 
that  therefore  the  evidence  offered  should  be  received.  Courts  had 
done  the  like  on  other  occasions*  when  the  course  of  baaine^  res- 
dered  it  proper,  as  in  the  case  of  the  merchant's  clerk  who  made  the 
entries  and  died,  and  the  merchant  had  no  other  means  of  proof  bat 
bis  hand-writing ;  it  was  admitted*  aa  the  coarse  of  buaineas  aUowed 
of  no  better  proof. 

Per  CWiom—Let  the  receipt  be  read*  the  course  of  busineas  adisits 
of  no  othei  proof.  A  record  fh>m  one  of  the  County  Courts  of  Virgials 
was  offtred  \  it  was  certified  by  the  clerk  and  presiding  Justice*  bat 
no  i*eal  affixed^  nor  any  certificate  that  there  was  no  seal  of  the  coorti 
Per  Cifruif»— Where  there  is  no  seal,  it  should  be  ceKified  there  wm 
nont-.  We  cannot  know  that  there  is  no  seal,  Vinless  it  be  certified; 
and  if  there  be  a  seal,  a  record  thu^^  ci-rtified  cannot  be  received*  in* 
asmu«:h  as  it  is  n<>t  attested  in  the  moat  authentic  way  of  which  it  ii 
capable.  In  order  to  its  admissioility  therefore  it  must  appear  them 
H  BO  teal  by  which  it  can  be  attcated.    So  it  was  rejected. 
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Lulterloh  v.  Powell.  <>«♦•  ^^^ 

A  wanant  that  does  not  state  that  the  sun  demanded  is  over  five 
pounds,  but  oidy  that  t  is  under  twenty  pounds,  will  not  authorize 
an  arrest,  and  if  the  ffficer  makes  an  arrest  und^r  such  warrant  and 
afterwards  permit  a  the  person  arrested  to  go  at  large,  be  will  not 
be  liabl**  for  an  eacape. 

Case,  for  an  escape.  The  declaration  stateif  that  LaS' 
$iter  ^an  indebted  to  the  PlainfiflTin  a  sum  under  twenty 
pounds— that  he  took  out  a  warrant  against  LassiteTf  the 
tenor  whereof  was  inserted  in  the  declaration,  and  was 
expres^eil  to  be  For  a  Hum  under  twenty  pounds — that 
PowtlJU  the  confttabley  received  the  warrafit,  arrested 
LasriteTf  and  suifered  him  to  escape.  The^^arrant,  when 
produced,  commanded  tlie  officer  to  summon  LassiteVt  U} 
nnnwer  Lutterloh  for  a  debt  under  twenty  |Miunds. 

Pfr  curiam — Alter  argument,  by  fyUliams  for  the 
PlaiiitiflT,  anil  Davie  for  the  DtTendant.  IF  Powell  was 
not  authorised  to  arrest,  and  did  arrest,  and  then  suffered 
hitn  to  f^o  Ht  larj^e,  the  actioM  will  not  lie.  If  he  had 
any  authority  to  arrenr  ir  must  be  by  force  of  the  warrant 
—this  is  plHinfrom  considering  the  reason  why  the  law 
requires  a  warrant  in  writing  at  all.  It  requires  it,  that  ^an|t'\ 
the  officer  may  be  directeil  precisely  what  to  do,  that  he  v^^^J 
may  know  how  far  he  f»ught  to  go,  and  that  he  may  pro- 
duce it  in  his  justification,  wlien  questioned  for  what  he 
has  done  under  it.  The  law  ^ill  not  permit  that  an  offi- 
cer shall  proceed  to  arrest  a  man,  and  deprive  him  of 
his  liberty,  unless  pursuant  to  an  autliority  given  liim  Tor. 
tliat  purpose.  If  he  was  permitted  to  act  without  a  war- 
rant III  writing,  he  might  mistake  the  verbal  precept  of 
the  magistrate,  and  do  either  more  or  less  than  he  was 
commanded.  From  the  uncertainty  of  verbal  directions, 
and  owing  to  the  not  recollecting  the  precise  terms  of 
them,  he  might  easily  act  otherwise  than  intended.  For 
the  benefit  of  the  citizen  therefore,  that  he  may  at  all  times 
be  able  to  call  upon  the  officer  t(»  produce  his  authority* 
and  to  spe  precisely  what  it  was,  the  law  established  the ' 
necessity  of  a  written  warrant.  Any  thing  contained  in 
tlie  directions  of  the  magistrate  or  of  the  PlaintiflT,  that  is 
not  contained  in  the  warritnt,  is  no  authority  upon  which 
the  officer  can  act.  This  warrant,  in  the  present  case, 
is  not  such  an  one,  as  can  in  law  justify  the  arrest.-— 
The  act  of  1786,  directs  that  whrrc  the  sum  is  over  five 
pounds^  the  constable  shall  arrest,  and  hold  to  bail.    It 
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Oct.  ir9&  ghould  appear  in  the  warrant  that  the  8oni  is  over  five 
^"^""^^^^^  pounds,  otherwise  he  cannot  arieRt.  TbiH  warrant  does 
not  statf  that  the  sum  demanded  was  over  Rve  pfiund9» 
but  only  that  if  was  under  twenty.  It  mij^ht  be  also 
Qhder  five,  and  therefcire  the  arrest  was  ille^aU  and  re- 
leasing the  Defendant  in  the  warrant  was  proper  and 
what  heoujichttuhavcdone.  TheTlaintiff  was  nonsuited. 

NoTK — rule  ElHi  V.  Gee^  1  Mwph.  445: 

Arnold  v.  Betl. 

A  debtor  eannot  dispose  of  liis  property  to  avoid  an  execution  aAer  it 
is  issued.  A  disposition  of  any  part  of  his  property  to  n  chiM  ttj  a 
father  indebterl  more  than  he  is  worth,  will  be  presumed  fraudulent^ 
unless  the  ciiild  can  prove  the  purchase  to  have  be^'n  made  fbr  a 
fuU  and  fair  vahie  actu  lly  paid..  The  decUratiuns  o^the  father  that 
his  conveyance  to  his  child  was  fraudulent,  are  not  admissible  against 
the  child. 

Detinue  Tor  negroes,  Tom^  Jane  and  ^naky.  The 
PlaintiflT  produced  a  bill  of  .sale  from  his  (a^her^  John  Jir* 
fuddf  dated  the  srth  February*  1795,  for  Tom  .*  and  an* 
other  bill  of  sale,  dated  the  25th  Dererober,  1794,  for  tbe 
two  other  negroes.  The  Defendant  proved  a  |iurcha<(e 
of  these  negroes  at  the  sale  of  a  Sheriff*,  who  sold  them  to 
satisfy  an  execution,  issued  fi»r  the  State  from  Hillsboro^ 
Superior  Court,  April  term,  1794,  for  J6900.  He  also 
produced  a  judgment  rendereil  at  October  term,  1794,  and 
an  execution  thereupon,  returnable  to  April  term,  1795, 
which  was  s-^tisfied.  The  Plaintiff  then  proved  an  acmal 
pa>ment  for  Tom,  of  j6ioo;  un  the  day  of  the  date  of  the 
bill  of  sale,  and  that  this  money  was  acquired  by  a  sale 
of  his  vwh  property,  and  that  it  was  applied  by  tiie  fa- 
ther in  payments  to  his  credifors-*part  of  it  towards  tbe 
(597)  discharge  of  the  execution  of  j^lOO.  As  to  the  other  no- 
gn>es,  he  pro\ed  that  before  the  date  of  the  bill  of  sale  for 
them,  he  had  advanced  monies  to  the  father  to  pay  bis 
creditors,  and  that  money  was  due  from  tbe  father  to  hint 
for  articles  purchased  for  the  old  man,  and  delivered 
to  him  in  the  beginning  of  the  year  1792,  to  the  amount 
of  £B0.  The  father  had  not  profierty  enough  to  satis^ 
the  execution  for  J89()0« 

Per  curiam — If  when  an  execution  is  out,  and  in  tbe 
Sheriff's  hands  a  man  sells  any  part  of  his  property»and 
the  execution  cannot  be  satisfied  without  selling  that  pro- 
perty, it  may  be  sold  by  the  Sheriff,  and  the  proTioos  sale 
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Will  be  invalid  and  void.  Here,  i\w,  £100  execution  was  Oct.  1796. 
satisfied.  Also,  If  a  man  be  indebted  to  a  larger  amount  '^^^^'^'^^ 
tlian  his  pniperty  ih  worth*  and  he  disposes  of  any  part 
of  his  property  to  a  childt  althou.^h  there  be  no  execution 
issued,  nor  any  judgment*  it  is  void  as  to  creditors,  un- 
less the  child  can  prove  the  actual  payment  of  a  fair  and 
full  ronHideratinn  ;  by  witich  latter  term  is  meant,  a  con- 
sideration so  near  the  value,  that  it  may  reasonably  be 
supposed  the  fattier  Wruild  have  taken  the  same  from  a 
stranger ;  and  it  must  be  left  to  tbe  jury  to  determine^ 
whether  the  consideration  were  a  full  one  in  that  sensey 
or  not*  If  they  Rnd  in  the  affirntative*  and  (hat  it  was 
actually  paid,  bona  fide^  they  will  then  find  for  the  pur- 
chase!*— otherwise*  not.  The  jury  found  for  the  Plain- 
tiff, and  he  had  judji^ment. 

NoTK. — The  Defendimt  at  the  trial  of  the  issue  in  this  action,  offer- 
ed a  Witness  to  prove  'crta'tn  declarations  on  thr  part  of  the  father,  ur« 
der  whom  the  Plaintitf  cl  •imrd,  tending  to  show  the  conveyance  made 
to  the  son  was  fraudul^ni,  .nd  m  id<-  to  di'feat  creditors.  It  wits  sta^ 
ted  that  these  declaritions  were  a  short  time  atter  the  d.tte  ot  thebiU 
of  sale.  On  the  part  of  the  pUiniift*  it  Wus  objected,  that  thf  father 
had  given  the  bill  of  sale,  and  were  he  now  present  could  not  bead- 
mitted  as  :i  witness  to  impeach  it  for  fraud.  The  law  will  allow  no 
man  tcigive  evidence  to  invalitJatf  hm  iiistrum^^nt  himself  has  given.— 
1  D.&  E.  296.     5  TW/n  579.     3  Term  36.     4^5  Burr. 

E  eontror-W  was  argued,  that  the  decisions  in  the  ca<)e  cited,  apply 
only  to  negotiable  iMstrumint»>,  that  ihe  witness  offered  has  pasx^d  --> 
It  would  be  attended  with  j^reat  mischief's  and  injury  to  tbe  credit  of 
such  papers,  were  they  to  be  invalidated  by  him  who  has  passed  (hem 
after  going  thrim.^-h  several  hands.  And  though  the  maxim,  nemo  air 
legam  turpitwHnem  tuam  est  awHtntluSf  seemed  to  be  adopted  by  some 
of  the  Judges  in  deciding  these  cases,  it  is  evident  from  the  reiisons 
they  gi^  e,  that  the  rule  established  by  these  decisions^  was  meant  to 
be  particular,  and  not  us  };eneral  as  the  maxim. 

Per  curiam. — The  derisionjto  bejgiven  by  this  court*  steers  clear  of 
tlie  objection  raised  from  the  cases  cited.  The  question  here  is,  not 
•jvhether  the  father  shall  be  sworn  to  impeach  a  writing  he  has  signed 
and  delivered,  but  whether  his  confejision  may  be  given  in  evidence, 
to  afT  ct  a  third  terion,  his  son.  A  man's  confession  may  be  given  in 
evidence  to  afii^ct  l)tm!>eif,  uui  ctinnoi,  to  aflVct  any  other  person.— - 
Xhat  evidence,  were  it  allowed,  would  uffect  the  Plaint  if,  and  not  the  (S9B^ 
tUtlier,  who  does  not  pretend  to  any  interest  in  the  negroes— ^therefore 
it  cannot  be  received.  It  would  be  of  dangerous  consequence  to  al- 
low such  after  declarations  of  a  man  who  had  passed  property  by  the 
proper  legal  ceremonies— he  might  always  overiurn  his  conveyances. 
The  evidence  was  rejected, 

NoTt.— Upon  the  point  of  the  execution  see  the  note  to  Bell  v.  Hiti^ 
gintt72  As  to  the  a  l-nis!iibility  of  deciiMtions  see  C/at^  v  .imoid^ 
isri'ji  IUtw«»od'8  yiPT^,  2  Hay  287.  Chray  \.  ffarrixon.  Ibid  292.-*  * 
JStlbanka  Ex*ra  v.  JSttrt,  Ibid.  330.  Chty  v.  HJi,  o  Murp'i.  150,  ttom 
-which  It  appears  that  where  the  declarat  ons  of  a  ,>crsu  i  .v^t^  made 
subsequently  to  the  conveyance  or  transfer  of  bis  title,  they  are  Bot 
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Oct  1796  ndmimible  aifiiintt  the  party  to  whom  such  title  trat  transferred  \  but 
if  the  declarations  were  made  before  the  conyeyance,  as  they  would 
be  good  againtit  the  person  making  them,  so  they  shall  be  admitted 
agiinst  any  person  who  cinirns  under  htm  by  a  subsequent  transfer. — 
But  such  decorations,  where  admissible,  are  not  conclusiTC.  Ujford 
T.  Lueatf  2  Bawka  214. 

Anonymous. 

This  was  a  writ  of  a  false  judgment*  for  reversingThe 
judgment  of  a  Justice  of  Peace  given  on  al|rarrant«  Ttie 
PlaintiiTin  this  writ  had  issued  a  scufafko  the  Defen- 
dant, to  appear  and  o|ip<me  the  reversal  if  he  thought 
pro|ier ;  and  now  Mr.  Potter  moved*  that  as  the  Defen- 
dant had  not  come  in,  and  ho  remained  undefended,  that 
he  might  be  permitted  to  enter  judgment  of  reveraaL 

Per  curiam — If  you  have  assigned  matters  of  fact  only, 
you  may  enter  your  judgment  of  reversal ;  if  you  have 
assigned  matters  of  1  tw«  we  must  look  into  them.  We 
cannot  reverse  tht*  judgment  merely  because  you  have 
assigned  instances  of  false  judgment,  if  the  matters 
signed  do  no?  appear  to  warrant  a  reversal*  The 
signment  was  read,  and  the  principal  matter  was,  that 
no  time  or  place  was  appointed  within  thirty  days,  by 
the  Justice,  fur  Defendant's  appearance. 

Per  curiam — ^Thac  is  necessary  by  tlie  act  of  1794,  e. 
13,  <•  S  &  6.    The  judgment  was  reversed. 

Solomon  Walker's  Administrators  v.  Matthew  Hawkins. 

Detinue  for  negroes,  brought  against  tlie  intestate  in 
his  life  time  ;  upon  whose  death,  the  Defendants,  bis  re* 
present  arises,  wei'e  called  in  and  made  parties;  and  there 
was  a  verdict  against  them,  subject  to  the  opinion  of  the 
court  upon  this  question,  whether  an  action  of  detiniw 
will  lie  against  exiMutors,  for  the  detainer  of  tlieir  intes- 
tate, and  MOW  Gen*  Davie  for  the  Defendant,  moved  far 
leave  to  enter  upon  the  argument,  saying  he  had  pre- 
pared himself  for  it. 

Per  curiam — ^This  point  has  been  already  decided  ia 
the  n«\(;HU\e,  upon  this  circuit,  in  the  case  of 
V.  ffuglies^s  administratfirs,  and  formerly  at  Edeaton.^ — 
So  (! f  jddgtnviit  was  arrested. 

NoTB.— Fi(/e  Cfiittf  9  Pleadings,  120. 
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Campbell,  Assignee,  v.  Mnmford.  ^^  i'^^- 

A  bondi  upon  which  is  an  indorsement,  purporting  that  it  may  be  dis- 
charged by  the  f lay  me nt  of  so  much  tobacco,  is  not  negotiable 
under  the  act  of  1786,  Hev.  c.  248. 

Action  upon  a  bo,nd,  for  ninety-two  pounds  Virginia 
money,  conditioned  for  the  payment  of  forty -six  pounds* 
Upon  the  back  of  tlie  bond  ttiere  was  an  indopAement  pur- 
porting that  the  forty  six  pounds  should  be  discharg^'able 
in  tobacco,  delivered  at  a  certain  place.  The  Defendant  >-^qqv 
olijected  to  the  Plaintiff's  recovery,  upon  the  ground  that  C^^") 
this  bond  was  not  asAignable  by  tln'artof  1786,  c.  4,  and 
he  cited  a  decision  at  Fayetteville,  in  the  case  of  Javm" 
soHf  an  assignee,  %.  Farr. 

Per  curiam — The  indorsement  made  at  the  same  time 
wvh  the  bond,  is  to  be  taken  as  a  part  of  the  condition, 
fvide  2  Term  641.  8alk.  498.  6  Mod.  37  J  and  the  bond 
is  not  assignable.  A  bund  for  any  specific  article  is  not 
assignabie-^such  a  bond  in  the  hands  of  the  assignee  can- 
not be  sued  upf»n  by  him.  Suppose  at  the  day  appointed 
for  payment,  the  Defendant  had  tendered  the  t.ohacco, 
Would  it  not  have  been  a  good  tender  I  It  certainly  would, 
and  would  have  discharged  the  debt.  Until  tlie  day  of 
payment  then,  the  Defendant  may  consider  it  as  a  bond 
f«ir  tobacco  only.  Thfse  bonds  do  not  answer  the  pur- 
pose of  commerce  as  money,  inasmuch  as  their  value  at 
the  day  of  payment,  is  not  easily  ascertained,  but  is  lia- 
ble to  be  disputed  between  the  parties  and  to  produce  de- 
lay.  They  were  niit  rendered  negotiable  by  the  ac»  of 
1786,  as  m<mey  bonds  were*  It  is  true,  if  no  tender  be 
made  at  the  day,  the  obligee  may  consider  it  as  a  bond 
for  money  only  ;  but  then  if  the  bond  is  not  originally 
negotiable,  it  cannot  afterwards  become  so,  for  at  the  time 
'of  its  creation  the  obligor  did  not  mean  to  subject  h)o»^elf 
to  tlie  action  of  an  assignee.  Judgment  for  the  Defend- 
ants. 

NoTx. — Vide  Jamieaon  t.  Farr^  and  the  note  thereto,  antt  182. 

Petti  ford  v.  Sanders. 

A  verdict  had  been  obtained  at  this  term  against  the 
Defendant,  and  now,  Mr.  Potter  f  h*  the  Plaintiff,  moved 
that  he  might  have  exerution  against  the  Defendant,  he 
being  about  to  remove  himself  immediately,  out  of  the 
State. 
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Oct.  1796.  Per  curiniii— -How  (it>  we  know  but  a  motion  may  ba 
^^"^^^^'^^  made  t*>  arrest  judju^inent,  or  for  a  new  triaU  for  some 
cause  \\<*  know  nottiiiijs^  of  at  present  i  All  the  proceed- 
in^»  ol  the  court  are  injieri^  and  in  the  breast  of  the  court 
till  tiie  lerm  be  ended,  and  subject  till  that  time  to  be  al- 
tered and  vacated.  This  cause  m»y  be  accompanied  by 
some  of  those  many  circumstances,  that  may  render  it 
proper  to  alter,  vacate  or  set  aside  the  proceedings,  which 
liSTe  already  taken  place  at  this  term.  The  motion  was 
refused. 

Burton  v.  Sheppard. 

In  an  appeal  from  the  court  below,  upon  exceptions  filed  to  the  award 
of  arbitrators,  a  new  trial  is  not  to  be  had  in  the  Superior  Cooit, 
but  it  will  examine  into  the  errors  of  law  in  the  court  below* 

This  suit  had  been  brought  hither  from  the  County 
Court  of  Periotu  by  wny  of  appeal ;  the  general  issue 
hnd  been  pleaded,  and  after  depending  in  that  court  for 
(400)  aoiiie  time,  Uv^  parties  agreed  to  refer  it  to  arbitrators  : 
and  it  was  referred  by  a  rule  of  court— ~the  arbitrators 
met  III  the  presence  of  the  parties,  and  took  the  case  into 
consideration,  and  made  up  their  award.  Bxceptions 
were  taken  to  it  by  tlie  Plaintiff's  counsel,  one  of  which 
was,  that  the  arbitrators  had  calculated  interest  upon  tlie 
whole  sum,  from  the  time  of  payment,  &  had  given  no  inte- 
rest upon  the  amount  of  the  verdict  which  accrued  and  be- 
came due  some  time  before  the  arbitration.  The  cause 
beifig  now  moved  by  Mr.  Buftonf  it  was  urged  by  Mr* 
Whyte^  that  according  to  the  former  decisions,  thi.**  cause 
must  now  be  tried  upon  the  issue.  "The  law  requires 
whenever  an  appeal  tal^es  place  from  a  trial  below  upon 
an  insiie  joined  to  the  country,  that  there  shall  be  a  trial 
de  novo  here ;  and  in  that  predicament  is  this  cause  pre- 
cisely. 

Per  curiam — If  we  should  decide  as  the  Defendant's 
counsel  contends  for,  it  would  take  away  at  one  hU\w  all 
references  to  arbitration  in  the  County  Courts.  Either 
party  dissatisfied,  would  file  exceptions  to  the  award,  and 
appeal  upon  their  beingoverruled*  In  such  case,if  this  court 
proreed  u|>on  the  issue,  the  award  would  be  for  ever  ex* 
eluded  from  consideration,  and  become  a  mfire  nullify, 
whether  in  point  of  law  it  were  good  or  bad.  The  mean* 
ing  of  the  law  adverted  to  by  JUr.  Whyte  is,  that  when  the 
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part  J  appeal)}  from  ^hat  he  fluppcMe^  to  be  the  injustice  Oct.  1796. 
or  nuiatake  of  a  jury,  in  theii-  conrluHiong  of  fart-  from  e\  i-  n^*>'^^^i' 
dence*  then  that  evidence  shall  be  reronsidered  by  a  jury 
here  ;  but  when  he  appeals  from  what  he  bupposes  to  be 
injustice  or  error  in  the  judgment  of  the  court,  ihat  then 
the  roort  here  HhaTI  iTConsider  what  the  court  below  has 
done*  Were  we  to  have  new  trials  before  a  jury,  when- 
ever the  court  below  gives  a  wrong  judfi:ment  in  point  of 
law«  the  inconvenience  would  be  great.  Ttie  parties  most 
then  summon  all  their  witnesses  on  both  sides,  to  estab- 
lisli  a  verdict  which  is  not  c<»mplained  of,  nor  sought  to 
be  rectified,  and  nothing  is  aimed  at  but  correcting  the 
judgment  of  the  court,  to  the  doing  of  wliich,  no  witness 
is  necessary.  We  are  therefore  of  opioion  that  the  |>oints 
In  which  the  County  Court  is  suppo'^od  to  liave  erred, 
shall  be  considei'ed  here,  in  order  to  ht  corrected  if  wrong. 
A  trial  of  the  issue  is  entirely  out  of  the  question. 

^CBre — If  an  appeal  can  be  regularly  taken  but  from 
a  verdict,  or  from  a  sentence  on  hearing  of  any  cause, 
according  to  the  act  of  1762,  cfu  .5«  or  other  similar  acts, 
(in  both  of  which  cases  there  must  be  %re-examination  of 
testimony)  and  whether  other  sentences  and  opinions  up-  (40 1)]^ 
on  mere  matter  of  law,  should  mot  come  up  by  writ  of 
error? 

NoTi.— Fid^  JBrwin  &  Wifev.  ^likur^s  exr^9,  Conf.  Jiep,.  490. 

Anonymous. 

A  writ  cannot  be  altered  from  covenant  to  debt  except  by  consent  of 
parties:  but  it-  is  usual  among  practitioners  to  permit  the  amend- 
ment, when  the  mistake  was  occasioned  by  tlie  cleric. 

This  was  an  action  upon  a  bond,  with  condition  for  the 
delivery  of  a  specific  article.  The  clerk  had  iNsiied  the 
writ  in  covenant  instead  of  debt,  and  now  Mr,  Mbrwood 
moved  to  be  at  liberty  to  amend  the  writ. 

Per  euriam^^lt  4iaa  been  the  constant  rule  amongst  all 
the  practitioners  in  thisState^  toamyend  writs  improjierly 
issued  by  the  clerk  ;  but  there  is  no  rule  of  lav^  j^iving 
us  power  to  amend  in  such  cases,  without  the  consent  of 
the  party.  There  is  nothing  to  amend  by,  and  the  amt^nd- 
laent  asked  for  is  a  very  material  one-*-it  Is  to  alter  tlie 
most  substantial  part  of  tlie  writ.  Th<*i'e  is  no  preceding 
act  to  resort  to  for  proof,  that  the  writs  \%ere  nnt  intended 
to  be  issued  in  covenant    An  amendment  ef  this  sort 
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•ct,  1796.  was  once  made  by  Jud^e  Ashb»  in  Morj^n  Coorty  id 
^^'^'^^^^  the  caw  of  MeDaniel  v.  Tate  ;  but  he  derlared  It  should 
not  be  drawn  info  precedent*  but  that  he  allowed  rhe 
amendment  t>  attain  the  justice  which  seemed  in  that  in- 
stance most  powerFully  to  demand  it.  A  similar  motion 
was  made  at  Halifax,  some  terms  ago,  in  the  rase  of 

V.  the  executory  of  Wdfb*  and  Judge  Magat  said 
he  could  not  permit  the  amendment  to  be  made-  The 
motion  was  to  alter  the  word  **  executor**  in  the  writ, 
and  to  substitute  *'  administrator  <»f  all,''  &c. ;  and  he 
suid  if  ttie  rule  prevailed  that  writs  might  be  altered  in  this 
manner,  it  might  tend  to  entrap  the  bail,  who  perhaps 
agre<*d  to  become  bail  fiom  the  rirrumstanre  of  being  ap- 
prizi'd  that  the  writ  in  that  form  was  not  maintainable. 
We  cannot  allow  of  the  motion  in  the  present  case*  but 
we  recommend  It  to  the  i»p|M>8ite  counsel  to  agree  to  the 
amendment,  as  it  is  agreeable  to  the  course  of  practice 
for  the  Defendant's  counsel  to  agree  to  such  amendments, 
and  as  tlie  amendment  propitsed  will  put  the  Defendant 
under  no  difficulties  with  respect  to  his  defence,  it  being 
the  very  same  aller  tlie  amendment  as  now.  Prior  to 
the  late  decision  on  sealed  instruments  without  a  witness, 
many  actions  had  been  bn>uis^ht  in  case  upfHi  them  ;  and 
upon  the  rec^ommendatioM  of  the  court  they  were  altered 
by  cooHeiit  to  debt.     The  Defendant's  counsel  would  not 

consent  to  the  amendment,  and  the  suits  were  dismissed. 
Vort^'^Vide  note  to  Cowp^r  v.  Bdteard^f  anU  19. 

Robertson  v.  Stone. 

.  The  appellant  applied  in  time  to  the  clerk  for  the  papers,  but  coaH 
not  procure  them.  The  papers  were,  however,  brought  up  after 
the  15(h  day  before  the  t<mi,  and  a  motion  was  made  to  hare  then 
filed  Upon  the  motion'.^  being  opposed  by  the  appellee,  it  vas 
refused  upon  the  ground  that  tlie  party  had  Ms  remedy  against  the 
cierk.  It  seems  if  there  had  been  no  remedy  against  the  clerk*  the 
papers  might  have  been  filed. 

(402^  This  was  an  appeal  from  a  verdict  in  Person  County 
Court.  ,'  The  appellant  applied  in  time  to  the  clerk  nf  the 
County  Court  for  the  papersy  but  could  notpricare  th^m. 
The  papers,  however*  were  brought  up  after  the  fif. 
teenth  day  before  the  term,  and  the  appellaot  moed  to 
have  them  filed»  and  the  cause  placed  on  the  trial  docket. 
And  now  at  this  tf  rm,  the  appellee  came  t«i  to  shew  can^ 
against  the  motion.  He  in<<isted  that  if  the  appellant 
could  not  procure  the  papers  from  the  clerk  of  the  Coiuty 
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Court,  as  he  allee:e<I,  llia»  was  no  reason  for  setting  the^^**  ^^^^ 
cause  mrw  dnwn  fof  trial*  as  the  act  of  }T77*  c  2.  «.  87, 
bafl  expressl^r  pro\ifled  for  surli  a  case  ;  iiamrh*  that  the 
derk  should  r<»rfeit  fifty  pounds  to  the  appellant,  and  hIso 
all  dama^en  su^^fained  by  reason  of  such  delay  or  i  ernsal. 

Fer  curuzm-— A  case  happened  some  time  aj?o  at  Eden* 
ton,  i^hich  has  been  cit(  d  as  the  {ground  of  this  a|>|dira- 
tion  ;  in  that  case  the  appellant  (offered  his  appt^al  pa|)er8 
to  the  clerk  of  the  Superior  Court  in  (he  «<treetM,  not  at 
hiH  office,  and  the  clerk  for  that  reason  refusrd  to  receive 
them,  apprehending  he  \iaN  fiot  bound  to  rt'ceive  them 
but  in  his  office  ;  and  the  coui-t  ordered  the  itppeal  papers 
to  bt*  filed,  bein/s;  of  npinion  the  appellant  had  no  remedy 
against  ttie  clerk.  In  this  case,  aN  he  has  a  remcd}  pre- 
scribed by  la^,  it  is  proper  he  shall  pursue  that.  Were 
his  case  ^ucU  as  shewed  him  to  have  been  guilty  of  no 
neglect,  and  al  the  .same  time  that  he  had  no  remedy 
against  the  officer,  the  f  nurt  would  sustain  his  appeal  to 
prevent  a  failure  of  justice,  but  that  is  not  the  present 
case. 

The  motion  was  overruled. — It  might,  perhaps  have 
been  improper  to  allow  of  filing  the  pa|ier8  by  ^ay  of 
appeal*  for  the  appellee  mi^ht  ha\e  been  at  the  office  oir 
the  15th  day  before  term,  to  know  whether  they  were 
filed  oi  not;  but.  quere^  it  they  might  not  ha%e  been  brought 
up  b}  certiorarif  ei  vide  aniCj  Chambers  v.  Smith, 

NoTB. '  Vide  Hard  v.  Otr,  JV.  C  Term  Rep,  151,  where  this  case  Is 
recognize  a  and  confirmed. 

Anonymous. 

Tbc/y^den  days  before  the  term,  in  which  appe-its  mu&t  be  filed  in  the 
Superior  C<>uri,  must  b^  clear  of  tht*  day  ot  filing^  the  pap'  rsand  of 
tl)e  first  day  of  the  term:  at  all  evrtits,  of  the  first  'luy  of  the  term. 

In  this  ca8e»  it  was  moved  by  General  Davie^  that  the 
apfieal  should  not  be  recei\ed»  there  not  beinje:  fifteen  days 
between  the  filinjs^  of  the  appeal  pHpt'r«<  him)  iht'  first  day 
of  t'le  next  term,  and  he  cited  2  BL  Rep.  922.  1  8ira. 
407 — as  a  similar  case  bein^  founded  upon  a  rule  of  courtt 
wlitrh  had  the  words  ^*  at  least/'  in  the  same  manner  as 
Hie  act  of  1777*  cA.  2,  sec*  84,  witere  the  expression  is, 
that  tlie  record  of  the  suii  sliafi  be  delixered  to  the  clerk 
of  the  Soperiiir  Court,  at  least  fifteen  dr<>s  before  the  nit- 
ting  of  the  term*    in  the  case  in  Strange^  one  day  was 
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Oct.  1796.  1,^1  j  fQ  |j^  inclusive  and  tlie  otlier  exclusive.;  aad  if  tbtt 

^■^^^^^^'^  computation  prevail  in  the  present  in8tance«  tlie  i-ecori 

(403)    xva.H  Uioug^ht  up  too  late  :   For  there  are  not  ftffi^n  dajs 

before  ttie  terin»  unless  the  day  of  filing  and  the  first  day 

of  the  terra  are  both  included. 

E  contra— Williams  ciled  8alk.  599  pi.  7.    2  Biro.  76S. 

Per  curiam — Williams  absent.  Wficlhcr  the  fifteen 
dajrs  are  to  be  accounted  inclusive  or  exclusive,  depends 
not  upon  any  practice  of  the  British  courts,  but  upon  the 
meaning  and  design  of  (»ur  own  act,  which  seems  to  ha%'e 
been,  that  the  app<'IIee  after  coming  to  the  clerk's  office^ 
and  finding  the  appeal  lodged  there,  might  have  fifteen 
days  for  travelling  to  the  most  distant  part  of  the  State, 
to  procure  attendance  of  « itnesses,  and  returning  to  the 
court,  and  in  otherwise  preparing  for  the  trial ;  but  if  the 
fifteen  days  are  to  be  accounted  Inclusively,  he  will  have 
but  thirteen  days  allowed  for  those  purposes.  The  fif- 
teenth day  is  employed  in  travelling  to  the  office  and  get- 
ting process,  and  the  first  day  of  the  term  he  must  be  pre- 
sent in  court  read>  for  his  trial.  If  we  allow  one  fif  them 
to  be  inclusive,  and  the  other  exriusive,  there  will  remain 
but  fourteen  days.  Thei*e  should  be  fifreen  clear  days — 
\t  ail  events,  the  first  day  of  the  term  must  be  excluded. 
The  case  was  adjourned  to  search  for  precedents  on  the 
application  of  the  appellant's  counsel. 

NoTX«->Overruled,  Anonj^moug,  pogt  463. 

State  V.  Bradley.  • 

The  indictment  stated,  that  OatUng  sued  Ifemibm,  a 
constable,  and  othei*s,  for  selling  his  cattle,  upon  an  exe- 
cution, at  a  different  place  from  that  advertised  ;  and  that 
upon  the  trial  of  this  action  in  the  County  Coort,  it  was 
a  material  question,  whether  CkMing  interrupted  the 
constable,  in  driving  the  cattle  to  Oatling'^s  house  to  bo 
sold  ;  and  that  the  Defendant  Bradley  was  introduced  as 
a  withers,  and  was  sworn,  and  upon  his  oath  d^imedf 
that  Catling  *\\A  not  interrupt  the  constable  in  driving 
the  cattle  <o  Oatling's  hou8(\  The  evidence  was,  that 
Defendant  ^wore,  Oatling  did  not  as?llst  in  driving  tks 
cattle  from  the  officer — the  falsity  of  this  oath  wasaiifi* 
ciently  estab^istied> 

Hatwoou^  Justice. — I  doubt  whether  we  have  power 
to  say^  the  oath  sworn  by  the  witness  is  tantamount  to 
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that  imputed  him  in  (he  indictment.     We  cannot  imply  Oct.  1796. 
that  oue  thing  is  tantamount,  op  equivalent  to  anotlier^  •^^^'^^^^ 
in  indictments.     Were  the  Judges  allowed  this  power  of 
implication*  thej  might  wlienever  tliuy  thought  proper,    r^^^x 
construe  the  offence  proven  to  be  tantamount  or  effuiva-    v^"^/ 
lent  to  that  laid  in  the  indictment,  >^hen  according  to 
strict  propriety  and  cirmmon  acceptance,  it  was  essen- 
tially diflfereiit ;  and  a  DiTendant  who  had  prepared  him- 
self to  falsify  the  charge  as  laid,  might  find  himself  sur- 
prized with  evidence  ronstructiveiy  tantamount,  though 
not  properly  and  strictly  applicable  to  that  charge.     I  do 
not  recollect  any  cases  upon  this  head  at  present— *none 
have  been  cited— -but  this  case  seems  to  fall  under  tlie 
operation  of  a  general  principle,  t{  vast  magnitude  in  a 
free  country,  where  the  law  is  to  govern — ^a  sacred  prin- 
ciple never  to  be  evaded,  nor  ever  to  be  thought  of  but 
^ith  reverence.     It  is  the  best  security  the  citizen  has 
against  judicial  tyranny,     i  hop4%  therefore,  the  verdict 
may  be  so  taken,  as  to t>ring  this  point  before  the  court 
In  all  other  respects  I  agree,  that  the  Defendant  ought 
to  bb  found  guilty.     He  was  found  guilty,  but  the  verdict       / 
was  made  subject  to  tliis  point,  et  adjournatur. 

NoT^^Vide  S,  C,  post  463. 

Kennedy  &  Co.  t.  Fairman. 

I'er  WiiLTAxs,  Jiitlg^e.  A  notice  to  t>ike  a  deposition  ought  to  be  ser- 
ved upon  ihe  person  oHlie  other  party.  IIatwood,  Judge.  Leav- 
ing tUe  notice  at  the  residence  of*  the  adverse  party,  is  a  sufficient 
service. 

The  Plaintiff  offered  to  read  depositions,  and  proved 
the  notice  of  taking  them*  to  have  been  left  at  the  place 
of  abode  of  FairmaUf  lie  being,  as  it  was  said  by  the  fa- 
mily  with  whonD*1te  lived,  then  absent:  and  that  at  HOother 
time,  a  notice  was  le.lt  at  a  house  in  IlilNborough,  where 
the  deponent  saw  a  man  through  the  window  whom  he  be* 
lieved  to  be  Fairman. 

Judge  Williams  (after  argument,  fVilliams  for  the 
flaiirtifTand  Davie  (*r  the  Delendrint) — The  notice  o«i;ht 
to  be  fiersonaliy  served  np<»n  the  Defendant — otherwise, 
£fc  man  might  ctintrive  tn  leave  notice  at  the  house  of  his 
sMlver«aryj  after  h  •  was  jronc  upon  a  joorney  ;  and  mke 
the  deposition  eiiiier  betore  his  return,  or  so  soon  after, 
s«^  would  put  it  out  of  his  power  to  repair  to  the  place  ap- 
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Oct.  1796,  pointed,  and  thus  de|irive  him  of  Ihe  benefit  of  crosses- 
\^^>^^^^  araining  the  witness.  The  instance  given  at  tlie  bar  Is  a 
pniof,  that  we  should  holil  a  strict  handover  Ibis  kind  of 
evidence — the  person  intending  to  take  tbc  depo»utio«f 
waited  till  he  saw  his  npiionent  on  his  joarncy  to  New- 
York,  where  he  had  very  important  business  to  transact, 
which  necessarily  must  detain  hion  beyond  the  time  ape* 
cified  in  the  notice. 

Judge  Haywood — I  am  of  opinion  the  deposition  should 
'   be  read;  what  is  sutBcimt  service  of  notice  in  oUier  ca* 
aes  should  be  deemed  so  in  this.     The  law  suppoiiea  in 
other  cases  that  the  n«itice  left  at  his  place  «f  abcide,  ac- 
(405)    tually  comes  to  his  kriowledge.  and  proceeds  against  litoi 
wp«in  tliat  supposition.     If  notice  lo  a  juror  be  left  at  his 
piac**  of  abfide,  and  he  does  not  attend,  he  shall  be  6tiedi 
1779,  c/t.  6,  sec  6.     So  of  a  witness,  177r,  eh.  2,  sec,  36* 
Such  notice  of  a  declaration  in  ejectmeni  is  sufficient — so 
of  a  HubpcBna  in  chancery  to  answer.     1  Harristm  <5l. — 
So  of  a  notice  in  chancery  to  take  depositions,  if  it  be  left 
at  the  place  of  ahode  of  the  oppfMsite  party,  the  other  par* 
ty  may  proi-eed  to  take  his  depositions,  and  they  will  be 
good,     9  Harrison  29.     It  may  indeed  sorat'times  happen 
that  the  iioiic*  may  not  a(*tuaily  ct»m«*  to  the  party's  k«iow- 
ledj^e.   (see  2  Stra,  1044)  and  the  deposition  may  be  ta- 
ken fx  parte.     This  may  be  obviated  b>  his  moving  the 
court  TO  postp<»ne  the  cause,  upon  an  affidavit  i»f  the  no- 
tice having  not  come  to  his  knowledge,  till  he  can  have 
an  opportunity  of  taking  the  deposition  of  the  same  wit- 
ness himself,  and  by  that  means  to  have  the  benefit  of  a 
cross-examination.     It  is  better  to  adopt  this  mode,  tbaa 
to  nquiri'  a  notice  to  hv  p't-simally  served,  and  to  throw 
a  <em|itation  in  the  vm\  of  the  party  to  conceal  hintseUl 
For  liien  as  long  as  he  can  keep  out  of  the  way  of  persaa- 
al  ser\  ice,  he  defeats  his  antagonist  of  a  trial  ;  whereas 
by  allowing  a  service  at  the  house  to  he  good,  he  has  an 
such  temptation,  as  a  concealment  of  liis  (lerson  will  not 
hinder  the  taking  of  the  deposition,  and  they  ^^iil  be  read 
when  the  trial  comes  on  in  course ;  unii^ss  upon  affidiivit 
'   he  can  siiew  a  fair  cause  to  the^^ourt  for  a  continuance. 
If  we  leqnire  personal  notice  in  all  cases,  many  persuns 
will  be  tempted  to  adopt  measures  to  prevent  the  service 
of  it,  and  t<»  hinder  the  course  of  law  by  their  own  dex* 
terity.    The  c«>url  tiilfering,  the  deposition  could  not  ke 
ready  and  tiie  Plaintiff  was  nonsuited. 
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Anonymous.  ^*'  ^^^ 

A  notion  to  dismiss  ft  cause  brought  up  bv  s  eertiaratix  was  made  upon 
the  ground,  that  the  notice  which  had  been  ordered  at  the  last 
term  to  be  given  to  the  Defendant,  had  not  been  given;  but  it  appear- 
ing that  the  Defendant  bad  entered  an  appearance  by  ihe  initials  of 
his  attorney's  name,  being  placed  on  the  docket,  the  inotion  was  re- 
fused. 

A  cerHoirari  had  been  obtained  for  the  removal  of  the 
reconliH  of  a  cause  from  a  County  Court  into  this  courtf 
returnable  the  term  before  last^  and  no  notice  of  this  cer- 
Uarari  having  been  served  on  the  adverse  party,  the  court 
at  the  last  term,  ordered  nuch  notice  to  issue,  and  at  this 
term  no  notice  having  been  served,  the  Defendant  in  the 
certiorari,  by  Mr.  Duffy  his  attorney,  entered  an  appear- 
ance in  the  usual  Form,  namely,  by  writing  the  initials 
of  the  attorney's  name  to  the  suit  on  the  docket ;  and 
now  Jtfr.  Duffy  moved  fora  dismission  of  the  cer/torari  for 
want  of  notice  to  the  Defendant,  according  to  the  rule  of 
the  last  term  ;  and  he  urged,  that  as  no  process  was  is-  ^ 
sued  to  give  notice  from  the  last  term,  that  was  of  itself  K^^^) 
a  dJHcontinuance  of  the  whole  cause. 

Per  curiam — When  a  certiorari  Is  obtained  to  remove 
a  cause  fnmi  a  court  below,  the  adverse  party  should 
have  notict',  to  the  end  \\6  may  appear  and  oppose  the 
motion  for  a  new  trial  if  he  thinks  proper.  As  the  court 
at  the  last  term  ordered  process  to  issue  from  that  term, 
it  must  now  be  taken  that  tlie  cause  was  not  then  dis- 
continued— had  It  hern,  n(»  such  process  would  have  been 
ordered,  bat  a  discontinuance  would  have  been  entered^  ' 
or  a  procedendo.  Then  notice  sh«iuld  have  issued  from 
tlte  last  term  ;  and  it  appears  now,  that  no  process  for 
tliat  purpose  has  actually  been  served  since,  but  the  De* 
fendant^s  attorney  has  entered  his  appearance  and  moved 
on  behalf  of  the  Di  fendant  for  a  dismission,  and  this  is 
proof  that  the  Defendant  had  notice*  It  is  aKn^s  ao 
taken.  Vide  1  Stran.  261.  2  Stran.  1072.  Salk.  59.— 
The  object  of  process  is  to  give  notice  to  the  Defendant, 
and  to  bring  him  inth  court  ;  but  if  h»  chuses  to  come  in 
voluntarily,  that  supersedes  the  necessity  of  process.-^ 
V\te  entering  the  initials  of  the  attorney's  name  on  the 
docket,  is  the  usual  mode  of  appearing  here  practised, 
and  is  Imiked  upon  as  equivalent  to  his  having  a  po\%er 
of  attorney  for  that  purpose,  signed  by  his  client,  as  prac- 
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Oct.  1796  tised  in  the  Eii([;lisli  courts.    Sucb  a  power*  mnd  an  ap* 
^^^^^'^^^  pearaiice  m  consequence  thereof*  is  a  Waiver  of  all  objec- 
tions f  M*  irregularity  or  waiH;  of  |>ruce9s,  if  the  adverse 
pari;  ( iMiMeb  sio  to  consider  it*    The  motion  to  ^iismus 
\kiiii  refused. 

State  V.  Dickens. 

• 

In  an  Indictment  lor  extortion  in  tsiking^  nore  ttatn  the  legd  fee,  H  is 
no  excuse  Ihtit  the  Defendant  did  the  »ct  through  mistfike,  or  ai^ 
der  improper  advice.  An  indictment  for  evtori ton  in  the  Coiiif^ 
Courty  stHting  the  day  on  which  the  offence  was  committed  in^ 
g%tf€»  and  also  omitting  the  Wurd  easiarmvefy  in  charging;  the  takn^ 
tht  unlawful  fee,  tnuy  be  supported  under  the  actof  1784»  A  r.  210. 
It  is  not  necessary  to  siate  what  the  lawfiil  fee  ia,  in  an  IndictiBeiit 
of  thi»  kind. 

Indirtiiienf  for  extortion*  on  taking  eight  shillings  for 
a  guardian  bond;  and  not  guilty  pleaded.  On  the  trial 
the  Uefendaiit's  counset  insLstedt  that  according  t<»  the 
rati*  of  fees,  in  the  fee  bill  published  by  the  Secretary*  the 
cleik  is  (Mititled  fir  every  <inter  foreign  to  a  cause  in 
Couin,  to  twt  shillings  ;  and  for  e\ery  guardian  bond  six 
shillingi) :  although  in  the  act  from  whence  the  extract  is 
taken*  he  is  entitled  for  every  guardian  bond  including 
all  services  thereon*  to  six  shillings  only.  The  latter 
word*  were  omitted  by  the  Secretary  out  of  the  rate  of 
fees  iMibliHited  by  him,  and  as  the  clerk  might  have  beea 
miNled  by  the  rates  published  by  public  authot-ity,  it  can* 
not  be  said  he  tofik  the  exces.«i  corruptly.  Also*  it  was 
proven  in  tfiis  case*  he  was  advised  by  an  ojd  practitiou* 
er  that  he  might  demand  eight  shillings*  before  which  ad- 
(407)  vice  iie  only  took  ^ix.  This  prt»ves  him  to  have  been  mis- 
taken in  tlie  fee  allowed  by  law*  and  it  shews  the  inno- 
cence of  the  mistake  ;  and  if  the  jury  cannot  say  from 
the  e^ulence  they  hear*  that  he  did  it  extorsively*  or  with 
a  corrupt  or  oppressive  motive*  they  cannot  pronounce 
him  guilty. 

Ftr  ewriam — Williams  absent.  CAs  to  the  rate  of  fees 
'  pnblislied  toy  authority,  and  collccteil  from  diSereut  acts 
of  th^  Legislature,  tliat  was  for  the  bene&t  of  the  people 
"iit  large,  that  aity  on»'  might  know  at  once  by  inspoctiMg 
th(  I  ates*  when  an  officer  demands  more  than  was  bis  le* 
gal  fee.  It  was  not  intended  to  change  the  law-— every 
offit  er  is  bound  to  know  ^hat  the  lau  is  upon  the  subject 
of  fees  to  be  taken  by  himself.    He  cannot  excuse  himself 


Ami  tafcinfs  morr  than  tlie  I^al  h%^  by  sayinj^  he  wts  oot  1796. 
■UHled  by  llie  paten  piibliahedy  or  by  the  aifvlrr  of  an  at- 
torney, tiiip  by  any  i»ther  exriise  he  can  nuiker  If  sttch 
OP  Uie  like  exciiaea  were  admitted,  it  would  hardly. ever 
be  |M>ssiblp  tociMivict  an  oflfeer  of  extnptioiir-hp  m$f^ 
aluayH  contrive  h>  i^rooad  hia  coiidari  upon  iniaapiirebea- 
aion  or  iai|M*«^r  ail%  Ice.y 

The  jury  foand  him  |^oilty»  Afterwards,  his  counsel 
moved  in  arrest  of  judj^ment,  and  a«.srj!;iied  several  rea« 
aanSf  the  primcipal  of  whirli  were,  that  rhe  day  on  which 
the  offence  is  said  to  have  been  committed,  is  stated  in 
Sgnres.  Secondly,  that  the  receipt  ofilho  ei|g;lit  shillfn,^ 
i»  not  hid  to  have  been  conimittrd  extorsively.  Third- 
ly* that  it  is  not  stated  in  the  indictneDt  what  was  the  le- 
gal fi»f  •  * 

Fer  curiam — (  Wixliams  absent  and  the  counsel  ap^rec- 
Nfj^  to  submit  it  to  the  decision  of  the  Jtid^e  in  court) — . 
This  is  an  indictment  originally  foiutd  in  the  County 
Cottrty  and  brought  hither  1)y  appeal.  It  Is  thoref<tre  en- 
titled to  the  aid  of  the  act  of  1784,  clu  31.  sec*  3.  which 
directs  that  in  all  criminal  proserutions  thereafter  to  be 
had  by  indictment  or  presentment  in  the  County  C(MirtS9> 
it  shall  be  sufficient  to  hII  intents  and  pnrpose«<,  that  the 
bill  shall  contain  the  chari3:e  a.i^ainst  the  rriminal,  exptes- 
sed  in  a  plain,  simple,  intelligible  and  rxplici^  manMcr;. 
and  that  no  bill  of  indichnent  shall  be  quashed,  or  Judg- 
ment arre^stedt  for  or  by.  reason  of  any  informalities  or 
refinements,  where  there  appears  to  the  County  Court 
sufficient  in  the  face  of  the  iudictment  to  induce  them  to. 
ptmceed  to  judgment  The  first  fault  pt^mted  at,  is  cer- 
tainly cured  by  tiiis  act— the  meaning  though  ex|n*esHed 
in  figures  is  as  well  known  to  the  court  as  if  it  bad  been 
expressed  by  letters,  though  perhaps  an  imlictmernt  drawn 
in  this  court  originally,  might  have  been  vitiated'  by  sta« 
ting  tlie  day  in  figures.  Ah  to  the  second  exemption,  had 
the  indictment  been  originally  found  in  this  court,  the  (aq^s 
omitting  to  charge  it  to  have  been  taken  extorsively  wonkl  ^  '^ 
have  been  fatal,  the  precedents  all  being  that  way  ;  but 
having  t>een  drawn  in  the  C<Minty  Court,  we  have  unfy 
to  consider  whether  enough  appears  upon  the  face  of  the 
iiidictnenty  to  point  decidedly  and  substantiall'y  f^^  the 
anme  circumstHtices,  as  is  expresNed  by  the  w<H*d  extfir- 
aively.  It  is  stated  that  he  took  eight  shillings  foi  h  cer- 
tain service  by  colour  of  bis  office,  and  for  wicked  gain 
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Oct.  1796. 0akf«  Now  it  is  known  to  the  judges  here,  as  bein^  part 
of  a  public  act,  that  eight  shillingH  is  above  the  lei^al  fee 
for  that  service  ;  it  can  therefore  appear  to  them  in  no 
other  light  than  that  of  an  extorsiTe  taking;  and  wecaiK 
not  say  under  the  act  referi*ed  to,  that  there  is  not  enough 
of  substance  to  enable  us  to  .pronounce  the  oSenr«"  char- 
ged, to  be  that  of  extortion.  As  to  the  other  excepticHi» 
it  \h  not  necessary  to  state  whHt  in  the  lawful  fee,  even  ia 
an  indictment  preferred  originally  In  this  court;  if  no  fee 
was  due,  the  indictment  snys— whereas  no  fee  whatever 
WAS  due  to  the  ssid  A.  on  that  account.  If  not  so  miftch 
is  due,  the  indictment  states — wliereas  no  such  fee  was 
due  to  the  Raid  A.  im  that  account,  or  for  thnt  service^ 
and  thin  has  always,  in  times  of  the  great»*st  strictness, 
been  held  well.  But  the  attorney  for  the  Defendant  pres- 
sing to  have  time  to  search  for  authorities,  and  this  be^ 
ing  couHented  to  by  the  Solicitor-General,  the  case  was 
adjourned. 


Von.'^Vide  2  ChUty'a  Crim.  Law  395,  where  it  it  said—**  when 
nothing  ai  all  whs  due,  that  tact  ought  tu  be  averred,  :nd  where  any 
thing  was  ducf,  the  atim  which  might  have  been  lawftiUy  takci^  must 
be  expressed." 

Kennedy  &  Co«v.Fairman. 

Ten  ditys  notice  must  be  given  to  the  creditors  before  taking  the  ia- 
solvent  debtor*}*  oath.  An  insolvent  debtor  shall  not  be  discbarf^ 
if  he  will  not  account  for  property  proved  to  have  been  in  his  pot* 
session  shortly  before,  and  sold  to  one  who  had  acted  as  hia  partner 
in  trade. 

General  Davie  presented  a  petition  to  this  court,  statiirg 
the  inipris*»nnient  of  Fairman  at  the  suit  of  the  Plaintilf 
for  the  space  of  twenty  days,  and  prayed  that  he  might 
be  admitted  to  the  oath  of  an  insolvent  debtor  and  dis- 
charged, and  the  court  apiminted  a  day  for  him  to  be 
brought  up  $  and  now  on  this  day,  being  the  last  of  the 
term,  he  was  brought  into  court  accordingly,  and  pray«4 
by  fiis  counsel  to  be  sworn  and  discharg^.  Mi\  WUr 
Uams  objected,  because  he  had  not  given  notice  to  the 
Plaintiff's  agent,  who  lives  in  this  place,  ten  days  before 
the  present,  but  one  or  two  days  notice  only.  It  will  bo 
oonteiided  on  the  other  side,  that  ten  days  notice  is  not 
requite  d  by  tlie  art— ^he  first  clause  directs  notice  in 
general  to  be  given  without  specifying  for  what  length  of 
time ;  a  subsequent  part  says,  the  creditor  or  creditors 
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betn^  noticed  accordin,^  to  the  directions  oF  this  act.— Oct.  1796. 
Then  ill  the  Uuer  part  of  the  art,  sp^-aking  of  notice  to  "^^'^^^^^ 
be  f^ven  when  a  arhedule  of  effects  ib  to  be  rendered  by 
the  debtor*  it  directs  ten  days  notice  to  be  given*  and 
this  is  the  part  of  the  act  referi-ed  to  by  the  words  (ac-     (409) 
cording  to  the  directions  of  the  act)  in  the  foregoing  part; 
by  which  the  Legislature  mpnnt  to  express  ten  days  no- 
tice.    It  Has  argued  e  contra*  General  Davie. 

Per  curiam — ^Notice  must  be  giien  that  is  expressly  re* 
qui re«|.^if  there  is  no  length  of  time  pi*escribi*d  in  the 
act,  it  ought  to  be  a  reasonable  time  ;  and  what  is  a  rea- 
sonable time  cannot  be  better  nsrertaiiied  than  by  refer- 
ring to  the  time  the  Legislature  has  appointed  in  a  simi- 
lar case — the  latter  parr  of  this  act  ap|M)inta  ten  days 
notice  to  creditors,  whose  debtor  is  ahxut  to  deliver  a 
schedule  of  his  elTerts — the  preparation  for  these  crcdi* 
tors  to  make,  is  no  greater  tlian  the  preparation  to  be 
made  by  those  of  the  other  class*  and  ttieiefnre  as  long 
time  should  be  given  in  the  one  case  as  the  other  :  but 
in  truth  this  act  does  provide  that  ten  days  shall  be 
given  in  the  case  now  before  the  court.  The  true  mean« 
ing  of  any  written  instrument  is  hest  collected  fmrn  a 
▼iew  of  the  whole,  et  antecedentibiis  et  consequentibus.^--^ 
Uotice  is  required  in  the  first  part  of  the  same  clause,  in 
a  subsequent  part  of  t!ie  same  clause  it  is  requit*ed  Hgaiii 
with  the  addition  of  the  words,  according  to  the  direc- 
tioHs  of  this  act ;  and  by  the  latter  part  of  the  act,  notice 
of  ten  da} a  must  be  given  to  the  creditor  of  a  debtor 
about  to  deliver  a  schedule.  We  are  if  possible  to  give 
every  word  some  o|ierative  meaning,  but  we  should  give 
no  meaning  at  all  to  the  words,  according  to  the  direc- 
tions of  this  act,  if  we  say  they  mean  nothing  more  than 
the  preceding  words  had  expressed,  or  notice  in  general. 
Indeed,  according  to  the  cimst ruction  of  the  petitioner's 
counsel,  the  whole  of  this  sentence,  so  far  as  it  re- 
lates to  notice,  in  nugatory— notice  having  been  di- 
rected before.  Something  more  therefore  must  be 
meant  by  the  additional  words,  according  to  the  direo 
tions  tif  this  act — it  has  reference  to  what  is  expressed  in 
aoroe  other  part  of  the  act,  having  another  meaning  tlian 
that  part  of  the  sentence  to  which  the  words  are  addi- 
tional, and  that  must  necessarily  be  the  term  of  ten  days 
expressed  in  the  latter  part,  b>  a  reference  to  uhich 
these  words  have  an  eflfect  and  meaning,  and  complete 
the  sense  of  the  first  clause  directing  notice,  which  other- 
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Oct.  1796.  ^jgQ  would  be  incoonplete  and  micerUiii  Tor  want  of  de* 

^■^"''^'^^  fining  the  time— Uierefore  the  acts  provides  ten  days  ■•• 

tire  til  be  ^iven ;  it  lias  uot  been  given   in   ibe  pn^seot 

case,  and  the  petitioner  cafmot  be  discharged.    So  be 

was  remanded. 

At  April  term*  I797f  another  perBon  presented  hiftpe- 

.       .    tition  to  the  court  by  Robert  BdU  his  attorney,  to  be  ad- 

K^^^J    mitteci  to  the  oath  of  an  iMHulyent  debtor  and  dischargedi 

but  he  bad  not  given  ten  days  notice*. 

Et  per  curiam — Hatwood  and  Stoke — ^That  is  uecei- 
sary  by  thf*  spirit  of  the  act«  anil  ttiey  remanded  biin. 

NoTX.— /Vnnnafi  petitioned  Judg<  Hatwoob,  in  the  raoiiion  fit 
lowing  ttiis  term,  who  granted  an  kabeat  corpuM^  «nd  Fmrman  wu 
brought  •b<'fore  him  and  the  notices  t^ere  admitted;  bui  it  beiaf 
prov<  d  that  not  long  before  these  judgments  obtained,  for  which  he 
was  imprisoned,  he  ht«l  sold  property  to  thv  amount  of  eleven  hun- 
dred pounds  to  one  CoghUng  who  it  was  proven  htid  subacribed  re- 
ceipts and  taken  notes  as  the  purtner  of  Fairmmk^  and  it  bein^  «1m 
proven  that  Fairman  wms  presen*  whi-n  m'Mtey  was  lent  by  CoghUn, 
and  a  note  takrn  in  the  na«ne  of  Fairman  anrt  CefhUn,  the  Jud)r<^  re- 
quired him  to  shew  the  application  of  that  money  i  and  he  being 
not  able  to  dn  so,  nor  willing  to  attempt  it,  though  a  month's  time 
was  offered  him  for  that  purpose*,  Bn<lt(iat  he  should  be  again  brou^^bt 
up  at  the  end  of  the  mdnth,  he  was  remanded. 

Note. —  Vide  the  act  of  1823,  e.  .%  which  preacribes  that  Ao  perwn 
shall  be  imprisoned  upon  any  ea.  aa.  for  an>  deot  rontracted  after  tte 
1st  day  of  May  1823,  who  will  comply  with  the  requisites  of  the  iOt^ 
without  fraud  or  concealment. 
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Wilcox  TD,  Ray. 

A  copy  of  a  record  should  be  verbatim^  asd  not  be  cerCi6edby  tke 

clerk  that  such  things  appeared  to  him  fr^m  the  record  Th«i  lo« 
of  :<  record  must  be  proved  by  the  oath  of  some  person,  and  not  by 
tbe  certifier  e  of  ihe  clerk. 

£  jertment.  The  Plaintiff  stated  his  title  to  be  derifed 
umli*r  8imp9&n  the  patentee,  against  whom  the  State  re- 
covereil  h  judt>:ment,  u|ioii  which  eierution  issued,  and 
the  land  in  qtientloti  was  sold  to  him  to  satisfy  itt  on  th6 
25.th  NtivembfT,  1768.  Hr  produced  the  patent  to  Aa^ 
aon*  Hiid  u(feri*d  >^  bat  he  called  a  copy  of  the  record  of  tJM 
judscmeot  attd  exerutioii.  It  was  a  certificate  of  the  clerk 
setting  firth  that  it  appeared  to  him  fi*om  the  dorkef,  fluit 

a  judgment  had  been  entered  for  so  mbchy  and  thattn  ex- 
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€G«tioii  had  issued,  and  that  the  rest  of  ibifi  record  except  o<^^- ^^^« 
what  ap^ieared  upon  the  docket,  ^*avS  lost.    Mr.  Moore  ^^^^"^^^^^ 
objt*ctedt  (hat  as  to  that  part  of  the  record  which  was  lost, 
if  it  were  a  fact,  it  should  he  proven  by  some  person  on 
oath  ;  the  clerk  not  beinj!^  appointeil  by  law  to  ci^rtify  the 
loss  of  a  record,  his  certifirate  npnii  the  subject  was  of 
uo  consequence,  and  as  to  those  parts  of  the  i*eciM*d  which 
he  had  certifieil,  they  c<»iild  not  be  received — for  .he  had 
only  given  a  hintory  of  tlic  record  as  it  ap|ieai*ed  to  him, 
whereas  the  very  words  should  be  copied,  that  the  court 
might  judge  of  the  true  import  of  it.     The  clerk  may  mis- 
talie  the  meaning  of  the  entries,  and  draw  improper  con- 
clusions from  them.     And  of  that  opinion  ^as  the  court, 
and  refused  to  receive  the  certificate,  and  the  Plaintiff  was 
nonsuited. 

Hom.'^Vide  State  t.  Gorman,  2  I>ev,  Rep.  222. 

Park  V.  Cochran  and  others. 

Ejectment.  The  Plaintiff  stated  his  title  to  have  been 
derived  under  a  patent  to  ^Unvberriff  who  conveyed  to 
Carrol  and  Dyer,  who  convened  tn  the*  Plaintiff.  He  of-  (411) 
fared  to  produce  an  hffice  copv  <»f  the  deed  from  Carrol 
and  Dyer ;  Mr*  H^illiams  objected  to  the  reading  of  it, 
unless  tlie  Plaintiff  would  swear  he  bad  not  the  original 
in  his  possession  or  power. 

Per  curiam — The  cfippi  cannot  be  read,  nnless  the 
Plaintiff  will  swear  he  has  not  the  original  nor  can  pro- 
cure it.     The  Plaintiff  was  nonsuited. 

NoTX.— FtVe  Blantcn  v.  Miller^  aind  note  thereto,  ante 4. 

« 

Evans  v.  Norris's  Administrators. 

An  account  against  the  P taint iiT can oot  bo  given  in  evidence  under  the 
ple<<  of  payment.  A  retainer  miy  eiih^p  ne  pleaded,  or  given  in 
evi<lence,  und<*r  the  plea  of  pkne  admimatnwit.     An  administrator  • 


Case.  Grenerifl  issue,  payment,  Anipleneadministravitf 
pleaded.  In  support  of  the  plea  of  paymf'ot,  the  Defen- 
dant offered  an  account  which  the  intestate  had  against 
the  Plaintiff,. 

Per  airiam — The  account  against  »h«*  Plaintiff  cannot 
be  admitted  to  prove  the  plea  of  payment^  the  Defendant 
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I 

Oct  1796.  should  have  pleaded  the  f^^neral  h»ue,  with  a  notice  of 
^■'^'^'""^^  act  off;  then  the  Plaintiff  would  have  been  made  ac- 
quaiuted  with  tlie  pRiticulai*  items,  and  mi^i^it  have  pre- 
pai-ed  himself  with  evidence  t<i  conteNt  them.  If  we  al- 
low  an  account  t(»  he  proved  without  heinc^  pleaded  in 
bar,  or  notice  of  <iet  off  js^iven  to  tiie  Plaintiff,  he  miist 
necessarily  be  unprepared  to  contest  it,  however  errone- 
ous it  may  be.  If  such  acciiants  by  rules  uf  the  rommon 
law,  were  adducible  by  the  common  law  to  prove  the  piea 
of  payment,  it  was  unnecessary  to  have  made  the  acts 
for  settitig  off  mutual  debts  and  accounts  af[;ainfft  each 
other.  The  account  was  rejected.  The  Defendant  then 
proved  the  intestate  had  purchased  a  house  of  him,  and 
agreed  to  give  three  hundred  p«»und!$  for  it,  to  be  pnid  by 
three  3;earty  instalments ;  one  of  which  payments  was 
due  before  the  institution  of  this  action*  and  that  he  had 
retained  an  hundred  pounds  of  the  intestate's  estate  in 
his  hands  to  satisfy  it  Mr»  Hay  iirff^ed  that  a  retainer 
could  n<>t  be  given  in  evidence,  unless  it  had  been  pleaded. 
•Afr.  Taylor,  e  contra^  insisted,  that  a  retaifier  may  be 
given  in  evidence  under  the  plea  of  plene  admimstravii, 
and  cited  Esp*  249. 

Per  curiam — A  retainer  may  be  eitlier  pleaded  or  gi?en 
in  evidence  under  the  plea  o{ plene  administravit.  3  Burr. 
1380.  Had  the  administrator  paid  a  debt  of  an  hundred 
pounds  to  a  third  person,  he  might  certainly  have  given 
it  in  evidence  under  the  plea  o( plene  admtni$travU  ;  and 
payment  to  himself  is  in  the  same  situntion — there  is  no- 
thing to  differ  tlie  two  cases.  The  evidence  was  givi*n  as 
to  the  other  t^\o  hundred  pounds  not  yetdue-  Jl^.  Toy- 
(412)  lor  argued,  that  the  same  was  a  debt  due  in  presenti  at  the 
death  of  the  intestate,  and  that  the  administrator  imme* 
diately  upon  the  death  of  the  intestate  was  entitled*  to  pay 
himself  in  preference  to  another  creditor.    * 

Fer  cwriam — An  executor  or  administrator  is  boand  to 

■ 

pay  those  debts  that  are  already  due,  in  preference  to 
those  not  yet  payable.  Off,  of  Ex.  142,  143.  The  De^ 
fendant  next  proved  sevi*ral  payments  made  after  the  dale 
of  the  leading  process  in  this  suit,  and  several  after  the 
plea  filed. 

Hay — As  to  the  one  hundred  ponnds  due  at  the  time  of 
the  intestate's  death,  I  admit  the  adminisirati»r  may  re- 
tain that  sum  to  satisfy  his  own  demandi  in  preference 
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to  any  other  creditor  of  the  same  decree  with  himself^  or  Oct.  1796. 
of  an  inferiiir  degree.  By  the  act  of  1786,  eft.  4,  sec-  2,  ^^^^'^^ 
notes  of  handy  and  liquidated  and  settled  accounts  sigiied 
by  the  debtor,  are  pnt  upon  the  same  footing  with  res- 
pect to  payment  by  executors  or  administrators,  as  debts 
due  by  specialty,  and  our  demand  is  grounded  on  a  nolo 
of  hand*  Bond  creditors  have  always  been  entitled  to 
be  paid  in  preference  to  simple  contract  creditors.  Esp* 
24S,  252,  see*  4.  The  hundred  pounds  attempted  to  be 
retained  is  due  by  simple  contract  only,,  and  cannot  as  I 
contend,  be  retained  to  the  prejudice  of  the  Plaintiff,  whose 
demand  is  equal  in  point  of  dignity  toa  s|)ecialty  debt* 
As  to  the  voluntary  payments  made  after  the  date  of  the 
sd*  fa.  they  do  not  support  the  plea  ufplene  administra^ 
rii— M>ne  essential  part  of  that  pica  being*  that  on  the  day 
of  suing  out  the  original  writ,  or  at  any  time  afterwards, 
the  Defendant  had  not  in  his  hands  to  be  administeredy 
any  part  of  the  goods  or  effects  of  the  intestate.  A  proof 
of  payment  made  after  that  day,  is  so  far  from  being  a 
proof  of  the  plea,  tliat  it  proves  there  were  assets  to  tho 
amount  of  the  payment  at  least,  in  the  hands  of  the  ad- 
ministrator after  the  teste  of  the  writ.  In  all  events^ 
such  payments  as  were  made  after  the  plea  pleaded,  can- 
not be  received  to  support  it :  the  plea  must  be  true  at 
that  time  or  it  will  not  be  of  any  avail  to  the  Defendant. 
It  must  M  true  at  that  time  at  least,  that  there  were  no 
assets  in  the  hands  of  the  administrator,  to  be  adminis- 
tered. 

Mr.  Taylor^  in  reply — if  an  executor  has  no  notice  of 
a  bond  debt,  he  may  pay  a  simple  contract  creditor ;  and 
that  notice  must  be  given  by  an  action  actually  commen- 
ced* He  may  pay  himself  before  vuch  notice,  as  well  as 
he  may  pay  another  creditor,  otherwise,  the  executor 
would  be  in  a  worse  situation  than  anotlier  credlt(»r,  and 
in  that  situation  the  law  means  not  to  place  him.  No  no- 
tice of  the  note  now  sued  upon,  was  given  to  the  admin-  (413) 
istrator  before  his  retainer  of  this  hundred  (munds.  As 
to  the  payments  made  after  the  teste  of  the  writ,  and  be- 
fore the  plea  pleaded,  they  are  surely  to  be  allowed  to  the 
administrator ;  for  the  writ  may  be  taken  out  and  lie  in 
the  Sheriff's  hand^  many  months*  before  atiy  n<itice  of 
it  be  had  by  the  administrator.  It  would  be  excessively 
unjust  to  disallow  payments  made  fairly  and  innocently, 
before  any  notice  had  of  a  debt  of  superior  dignity.    It 

60 
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Oct.  1796.  was  lately  decided  at  Wilmington,  at'the  last  term,  that 
the  plen  nf  Cully  adtninistered,  related  only  to  the  time  of 
the  pici'fiing,  and  that  if  the  administratai*  had  fully  ad- 
mi  n  is;  «'it'd  at  that  tiinPy  it  was  suffi(4ent. 

Fit  airiam — An  executor  or  administrator  can  only  re- 
tain to  satisfy  his  own  demand,  when  it  is  of  equal  digni- 
ty «ith  that  of  tlic  creditors  to  whose  disadvantage  it  is 
retained — as  the  executor  cannot  sue  himself,  he  is  allow- 
ed to  pay  himself  by  retainer.  The  law  in  his  favor  pre- 
sumes, that  had  he  not  been  executor,  he  would  have  used 
equal  diligencewitli  any  other  creditor  to  procure  payment, 
and  places  him  \^ith  rcnpert  to  paying  himself  in  the  same 
situation  as  it  he  had  used  the  most  expeditious  diligence; 
but  he  cannot  retain  to  satisfy  tiiros<*lf  ^^hilst  there  are 
debts  of  a  superior  dignity  to  his.  By  the  act  of  ir86» 
notes  are  put  upon  the  same  footing  with  bonds,  and  are 
made  supetior  to  any  simple  contract  debt,  where  the  debt 
is  not  liquidated,  and  settled  and  signed  by  the  party  to 
be  charged  ;  of  course,  the  debt  due  in  the  present  case  to 
the  administrator,  cannot  be  satisfied  by  retainer  in  pre- 
ference to  the  debt  of  the  Plaintiff,  which  fs  by  note  of 
hand.  As  to  the  voluntary  payments  made  since  the  teste 
of  the  writ,  and  before  the  plea  pleaded,  in  strictness, 
they  are  not  allowable  ;  though  indeed,  it  seems  to  be  a 
hardship  that  payments  made  before  notice  of  the  writs* 
and  with  no  dehign  to  prejudice  the  PlaintiflT,  should  not 
be  allowed.  As  to  the  payments  made^after  the  plea  plead- 
ed, they  are  clearly  not  allowable. 

Note.— That  part  of  the  court's  opinion  relative  to  the  p&>incot4 
made  after  the  teste  and  before  the  pl^a,  seems  not  to  be  correct  ;  the 
law  as  lard  down  in  the  Of.  wf  Ex,  145,  146,  is,  that  the  executor  may 
pay  another  creditor  after  suit  commenced,  before  he  have  notice,  and 
may  tiien  plead  that  he  was  not  summoned  till  such  a  day,  before 
wiiich,  he  had  fully  administered. 

Note. — Upon  the  first  point  decided  in  this  case,  see  McDowdTf 
admv'6.  V.  Tate,  1  Dev.  Eep,  249,  in  which  it  wis  held  that  an  account 
signed  by  one  with  another,  whose  bond  the  first  holds  fot  a  larger 
amount,  should  be  left  to  the  jury  as  evidence  of  a  payment  on  the 
bond.  With  respect  to  the  payntent  of  debts  and  of  retainer  by  ex- 
ecutors and  administrators,  the  I.iw  of  tliis  slate  has  Vollowed  the  Kng* 
lish  law,  except  that  notes  of  hand  and  liquiflated  accounts  signed  by 
the  <lcbtor,  are  put  upon  th^  same  footing  with  specialty  dt-bis.  By 
reference  to  TV&r'a  Law  ofExecutors,  it  will  be  found  that  ail  points 
adjudged  in  this  case,  are  sanctioned  by  the  £nglish  authohtiea^  es- 
ccpt  that  the  position,  that  administrntoTS  and  executors  are  bound  to 
pay  debts  already  due  in  prefere»ice  to  those  not  yet  payable^  is  qual* 
fied  by  confining  it  to  debts  of  equal  dij^nity  \  and  that  after  a  suit  n 
commenced  the  adm'r.  or  cx'r.  may  pay  any  other  creditor,  betbre  lie 
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iM8  notice  of  the  PlaintiiPs  demand.    Indeed,  Uaifwood  the  Reporter,  Oct.  1796. 
adds  a  guare  to  this  liiHt  point,  both  in  the  pri nopal  cane  an^l  In  Surv» 
Partntn  of  McNxtughton  £^  Co.  v.  Blocker* 8  adm*r.  post  417 — and  the 
siuihorities  upon  which  he  relies  are  rerog-nized  in  the  treMtise  above 
referred  to.    See  Toiler**  Law  o/ExecuiorM,  from  281  to  297. 

Pearler.  Folsom. 

A. dischargee  under  the  insolvent  debtor's  act,  ordered  by  the  proper 
officers,  will  be  presumed  to  have  been  regularly  done,  until  the 
contrary  be  shown.  Under  the  first  insolvent  act,  the  Defendant  was 
discharged  only  as  to  those  who  had  commenced  suits  against  him, 
and  had  notice  ^iven  them  of  the  debtor's  petition. 


Covenanty  for  certificates  which  Defeiidatit  borrowed, 
and  agreed  to  return  or  pay  for  in  money  at  the  rale  of  4 
shillings  in  the  pound*  Amongst  other  picas,  the  De- 
fendant pleaded,  that  he  had  been  di^^cbargcd  of  the  action 
under  the  insolvent  debtor's  act.  lie  produced  a  peti- 
tion setting  forth  his  imprlsonnuint  at  the  soil  ofanotiiet' 
creditor,  and  praying  the  bemfit  of  that  iut,  irr3,  c.  4. 
Be  also  produced  the  return  (»f  the  goiilets  hy  wltirh  it 
appears  he  was  in  also  at  the  suit  of  the  present  Plain- 
tiff. He  also  produced  the  subsequent  proceedings,  shew- 
ing his  having  taken  the  oath  prescribed  in  tliut  act,  and 
IiiaJiaving  been  discharged.  It  was  argood  on  the  other 
side,  that  he  ought  also  to  produce  the  notice  served  on 
the  present  Plaintiff,  of  his  being  abunt  to  take  the  benefit 
of  the  act — the  evidence  offered  did  tiot  amount  to  a  proof 
of  notice.  It  was  answered,  that  the  giving  of  notice,  is 
a  circumstance  incident  to  the  business  of  his  discharge,. 
and  must  have  been  proved  to  the  Justices  of  the  Peace 
before  they  proceeded — since  they  have  discliarged  him, 
the  court  here  will  presume,  that  all  things  preparatory 
to  his  discharge,  were  rightly  atid  legally  transacted, 
and  they  cited  Bull.  JSTisi  Fri.  173. 

Fer  cunam— Since  there  is  a.discharge  ordered  by  the 
proper  officers  of  justice,  we  will  presume  all  circum- 
stances required  by  law  to  precede  the  discharge,  to  have 
been  regularly  observed  ;  otherwise,  we  must  presume, 
that  the  Justices  have  acted  illegally  :  which  is  a  pre- 
sumption never  entertained  against  the  proceedings  of. 
officers  of  justice.  If  in  fact  they  Iiave  proceeded  to  dis- 
charge without  notice,  and  the  creditor  will  shew  that,  it 
will  vitiate  the  procetnlings.  The  |nesumption  o( omniGi 
rede  acta,  lasts  only  until  proof  of  the  contrary  appear; 
but  we  will  not  require  the  Defendant  to  prove  notice  to 
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Oet,  1796.  have  been  given,  the  Plaintiff  not  being  able  to  sliew  anj 
^•^^^^^  irregularity  in  the  proceedings.    There  was  a  verdict  fior 
the  Defendant. 

One  other  point  was  moved  in  this  cause,  naoidy, 
whether  the  Defendant  by  a  discharge  under  the  first 
branch  of  the  act,  wan  discharged  as  to  all  rreditora,  or 
as  to  such  only  who  had  iuRtituted  suits  against  hlai  at 
the  time  of  his  imprisonment. 

Kt  per  curiam — Clearh,  before  the  late  act  which  has 
made  some  alteration,  he  uas  discharged  only  as  to  such 
creditors  who  had  commenced  their  suitsy  and  bad  notice 
given  them  of  the  debtor's  petition. 

NoTX.— Fu&  Burton  v.  Diekent^  3  MurpK  103.  Btmard  ▼.  PaOgw 
&  Priet^  Ihid.  270.    /qritoi  v.  JanuB  &  Mmhaih  3  Mmtfkt  110. 

Hodges  V.  Blount. 

Property  sold  remAinlng  in  the  possession  of  the  vendor  where  there 
is  Mn  absolute  bill  ot  sale,  is  evidence  of  fraud:  so  is  the  not  rera- 
tering  the  bill  of  sale  till  lung  after  it  is  made,  coupled  with  an  oner 
on  the  part  of  the  vendor  to  nntedate. 

The  16tb  May,  1789,  LassUer  sold  to  the  Plaintiff  the 
negro  in  question.  Lasriter  derived  his  title  under  Lucas, 
. . .  ^v  Vfhu  made  a  bill  of  sale  tu  Ray  ford  on  the  lOtli  of  Augustt 
^^^^'  1788.  The  Defendant,  BlounU  who  in  fact  acted  for 
WtirseUfifWho  whs  the  real  Defendant,produced  a  bill  of  sale 
from  tlie  same  JLucas  to  Worseleyf  dated  tbe  5th  of  Marcby 
1788.  It  was  proved  Ray  ford  gave  a  valuable  conside- 
ration* No  consideration  on  the  part  of  Warsdey  was 
proven,  and  the  negro  was  in  possession  of  Lucas  cm  t}» 
5th  of  March,  1788  :  Lucas  having  been  sued  and  given 
bail,  tliey  were  about  to  surrender  him,  and  that  be  ot» 
fered  to  give  them  a  bill  uf  sale  for  tbe  negro,  and  to  an* 
tedat*'  it  so  as  to  gl%e  it  a  preference  to  RayJMPs. 

Per  curiam — It  is  alleged  that  the  bill  of  sale  to  Warsdey 
is  fraudulent,  and  if  it  is,  the  law  says  it  is  void.  It  is 
not  suflScient  however  to  allege  fraud — it  must  be  proven 
either  positively  and  direct  Ijr,  or  by  ciirumstancesy  which 
is  the  most  usual  way,  there  seldom  being  any  direct 
proof  of  fraud  to  be  had.  There  Is  no  positive  proof  of 
fraud  on  the  part  of  Worsdeyf  but  circumstances  tend 
that  way  :  he  did  not  take  the  negro  into  possession,  he 
remained  ^ith  Lucas^  though  the  sale  purports  to  be  an 
absolute  one.    Mo  other  evidence  offers  any  substantial 
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reason  in  explanation  of  this  circumstanre.  Lucas  also  ^c^*  ^^^ 
kept  posseHHifin  after  the  bill  of  sale  to  Rayfordn  but  tbe 
cause  of  thi»  is  pxplained.  It  is  notproipu  fhat  fForgdey 
gave  any  valuable  consideration,  thouf^h  it  is  proved  on 
the  part  of  Ray  ford.  Wqrseley^a  deed  thougli  purporting 
to  be  dated  so  long  b«'fore  Bayford^s^  is  not  admitted  to 
registration  till  after ;  whicti  circunisfance  added  to  the 
proof  of  Xrtiea^'s  offering  to  atitfdare,  if  his  bail  would 
not  surrender  bim,  weighs  something.  The  jury  found 
for  the  Plaintifft  and  there  was  3  motion  for  a  new  trial ; 
but  the  court  being  satisfied  with  the  verdict,  refused  it. 

NoTV.— Where  the  possession  does  not  accnmpHny  and  follow  the 
titl«'»  the  tninssction  is  fraudulent  in  law.  Gaither  v.  Mumfotd^  JV*.  C. 
TetmBiep*^  167.  But  several  cases,  both  before  nni]  after  that  case 
bold  that  such  possession  is  only  evidence  of  fra«iH  \  see  Coar  v.  Jack" 
jon»  if^  423.  /fijr/ei  v.  Ihnaidson,  2  ffay.  57.  Vick  v.  Xeys,  Ibid,  126. 
Ihlknery  Parkins,  Ibid  324.  J»eff  v.  Blaney,2 Murph.  171.   Trolierv. 

Mnford,  1  ffawka  320.    Smith  U  Stanly  v.  iVts/  &  •then^  Ibid,  341 

MmeUir.  Elliott,  1  Dev.  Mep.  76. 

Anonymous. 

Mr*  Hay  produced  several  executions  which  had  been 
delivered  t<>  the  late  Sheriff  of  Anson,  who  had  returtied 
levied)  and  not  s(»ld  for' want  of  biddfis.  Also,  several 
vrrits  ^\i venditioni  exponas  issut-d  upoti  these  returns,  and 
stated  that  these  latter  writs  were  put  into  the  handH  of 
the  late  Sheriff  before  his  going  out  of  office,  and  to  the 
present  Sheriff  he  had  not  pointed  out  any  pro|)erty  which 
he  could  sell  according  to  the  exigence  of  the  writs.  He 
moved  that  the  late  Sheriff  should  be  amerced,  under  the 
act  of  1777,  dt.  8,  sec  5. 

Per  curiam — Let  him  be  amerced  ;  he  ought  to  have 
made  a  return  to  the  writs  i^i venditioni  exponas;  he 
ought  to  have  sold  the  properly,  though  no  writs  of  ven- 
dMofni  exponas  had  issued  :  and  having  once  taken  it,  he 
cannot  afterwards  put  it  upon  the  new  Sheriff  to  execute 
these  writs.  Let  there  also  issue  writs  of  dt^frtn^o^  to 
the  new  Sheriff,  to  compel  the  late  Sheriff  by  distress  to 
to  levy  the  monies,  and  deliver  them  to  the  new  Sherifl^ 
to  be  brought  into  court. 

NoTs.— Ftde  Goo'r.  to  the  we  of  SolUday's  €xr*9>  v.  JSattwood  etal.  I 
3ev.  Jiep,'157. 
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OctiTOe.  Anonymous. 

Wbere  the  act  of  limitations  begins  to  run  agamtt  nfeme  sckf  her  mar- 

rj'ing  will  not  suspend  its  operation. 

This  was  a  special  verdict,  in  which  the  question  was 
stated  to  be,  whether  a  feme  soUf  against  whom  the  act 
of  limitations  had  begun  to  run,  could  by  marrying,  sus- 
pend the  operation  tliereofy  or  whether  it  vkould  run  on, 
notwithstanding  the  coverture. 

Per  cunam.— WixLiAMs  and  Hatwood.  This  is  a 
plain  question  :  it  is  clear  law  when  the  act  once  begins 
to  run,  no  incapacity  to  sue,  as  coverture  or  the  like,  in* 
tervening  before  the  three  years  are  coni|)Ietedi  will  pre- 
vent its  running  on  so  as  to  form  a  bar. 

JIfr.  JHoore  however^  urged  that  there  never  had  been 
any  decision  in  any  court  to  that  effect,  either  in  £ng^ 
land  or  here.  He  said  such  an  opinion  was  intimatedat 
"Wilmington,  at  the  last  term,  b>  Judge  Hatwood,  alone 
on  the  bench.  That  he  had  heard  of  such  a  doctrine  before^ 
at  the  time  Mr.  Iredell  was  at  the  bar,  and  liad  been  fur- 
nished by  him  with  a  list  of  authorities  upoti  which  JHr. 
Iredell  had  formed  such  an  opinion;  but  uponexaroinifig 
them  attentively,  they  are  fiund  to  be  dictum$9  ground^ 
on  the  case  of  Touch  ^^--^^Pbwden*  368 — which  was  a 
case  adjud.e;ed  upon  the  statute  ot  fines. 

Judge  Hatwood — After  the  opinion  I  gave  at  Wilming- 
ton, last  spring,  I  nearched  the  authorities  when  I  weat 
home  with  great  diligence — many  of  the  instances  are  bot 
didumSf  but  every  whore  it  seems  to  be  held  as  law,  and 
not  to  be  disputed  where  the  point  occurs.  Ir  issoheM 
in  4  Term  Rep.  310 — and  506,  in  the  notes.  WiU,  IH 
was  decided  upon  that  principle,  and  I  8tratige  556.  I 
am  very  sure  that  the  law  is  so,  but  let  the  case  lieo?er 
till  to-morrow,  that  Mr.  Miore  may  have  time  to  lookifl- 
to  authorities.    Judge  Williams  assented. 

Next  morning,  the  court  iiaving  looked  into  aothoritiesi 
mentioneti  the  case  again,  and  asked  the  counsel  whether 
they  would  argue  it;  and  they  d( dining  an  argumest, 
the  court  gave  judgment  for  the  Defendant. 

NoTK.— Fuie  Andrews  y.  Mulford,  and  the  cases  referrtd  to  in  the 
note  ante  311. 
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Tho  Surviving  Partners  of.Auley  McNaughton  &  Co^v.  Oct  1796. 

Blocker's  Administratcirs. 


A  payment  made  after  the  teste  of  the  writ,  is  not  g^ood  in  support  of 
the  plea  qX plene  adminUtraoit,  JiKig-ments  obta  ned  against  an  ad- 
ministrator after  the  tesU  of  the  writ  and  before  the  time  of  plead- 
Inpf,  ipay  be  pk:td  at  the  proper  time.  Debts  assumed  by  the  ad- 
roinistnitor  before  tiie  teste  of  the  writ,  must  be  allowed  him  to  the 
amount  of  bis  assumptions. 

Case  upon  assumpsit  for  goiids*  wares  and  merchan* 
dize  sold  and  delivered }  and  the  PlaintiflTs  proved  their 
case  sufficiently,  and  established  a  demand  to  the  amount 
of  jS  3£4^  The  DefiMidants  had  pleadf^d  ple)ie adminisira- 
"viL  They  proved  effects  came  to  h'H  hands  to  the  amount 
of  £  1072.  The  administrator  gave  in  evidence  sundry 
debts  paid  before  the  institution  of  this  suit;  also  divers 
debts  paid  after  tiie  teste  of  t)ie  leading  process  (which 
in  this  case  was  a  set.  fa.  agaitist  the  administrator,  to 
raake  him  a  party  to  the  suit)  and  before  the  plea  pleaded. 
He  liad  also  pleaded  judgments  had  agaitist  him  as  ad- 
ministrator, previous  to  tlie  time  of  his  pleading  ;  and  he 
proved  several  judii^mcnts  had  against  him  after  the  teste 
of  the  writ,  and  before  he  had  notice  thereof,  and  before 
plea  pleaded*  He  also  proved  assumptions  made  by  him- 
self, to  pay  several  debts  of  the  intestate  to  a  large  amount^ 
prior  to  the  teste  of  the  writ. 

Jlr.  M9ort  and  Mr.  Hay,  for  the  PlaintiBs,  argued  that 
the  common  law  of  England,  with  respect  to  executors 
and  administrators,  is  the  law  here,  unless  where  it  Ims 
been  altered  by  acts  of  the  Legislature,  passed  since  the 
year  1778,  where  the  common  law  of  England  was  en- 
forced here  by  act  of  Assembly  ;  and  although  the  Judges 
may  be  inclined  to  think  some  part  of  that  law,  as  it  re- 
spects executors  and  administrators,  more  strict  than  is 
perfectly,  consistent  with  Equity,  yet  as  they  are  to  ex- 
pound, not  make  the  law,  and  as  the  Legislature  have 
nevvr  altered  these  seemingly  exceptionable  parts,  it  is 
tho  business  and  duty  of  the  judiciary  to  declare  it  as  it 
really  is.  Then  as  to* voluntary  payments  macje  after 
the  teste  of  the  writs,  it  is  a  clear  position,  that  they  are 
illegal.  When  a  suit  is  once  instituted,  it  takes  from  the 
administrator  the  option  he  before  had,  of  first  paying 
what  creditor  in  equal  degree^  he  thought  prc^per.  He 
can  no  otherwise  prefer  a  creditor  of  equal  degree,  than 
by  confessing  a  judgment  to  him  time  enough  to  be 
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Oct.  1796.  pleaded  in  bar  to  the  rormer  actiua.    The  plea  of  . 

^''^'^'^^^^  admitdstravit  doCvS  nutt  as  is  supposed  on  tlie  other  'silky 
relate  to  the  time  it  is  pleaded,  so  as  that  a  payment  made 
prior  fo  that  time  will  support  it*  The  form  of  pleading 
is  one  of  tht*  best  evidences  of  what  the  law  is  ;  and  the 
uniform  tenor  of  this  plea  is,  that  the  Defendant  bath 
fully  adniitii&tered ;  and  that  at  the  time  of  the  action 
brought,  or  at  aiiy  time  since,  there  were  not  in  the  hands 
(418)  ^f  ^^^  administrator,  any  of  the  effects  of  the  intestate  to 
be  administered.  The  words  at  tlie  time  of  the  action 
broup^ht,  or  any  time  afterwards,  ai*e  so  essential,  that 
without  them  the  plea  would  be  vitit>us.  3  Lev.  £8*  Bat 
a  payment  after  the  time,  proves  there  were  assets  after 
the  teste  in  the  hands  of  (lie  administrator,  and  disproves 
that  part  of  the  plra.  A  bare  stating  of  the  essential 
pai  ts  of  this  ph^  answers  what  is  insisted  on  for  the  De» 
fendarit,  as  to  its  relation  to  the  time  of  pleading.  It  alao 
proves  a  relation  of  the  plea  to  the  teste  of  the  writ,  and 
that  the  administration  to  be  good,  must  have  been  be- 
fore not  after  that  time,  whether  any  notice  be  given  to 
the  administrator  or  not.  Notice  is  no  way  to  be  con- 
sidered— it  is  not  stated  in  the  plea  nor  need  it  to  be it 

is  not  more  hard  to  compel  the  administrator  to  take  no- 
tice of  the  commencemt-nt  of  a  suit  against  him,  than  it 
is  to  take  notice  of  judgments  obtained  against  his  intes- 
tate in  his  lifetime  in  evciy  court  throughout  the  croun- 
try— he  is  undoubtedly  bound  to  tliis  under  the  pain  of  a 
dcvastaviL  It  may  |iossibly  o|)^rate  injustice  in  some 
cases,  to  require  an  administrator  to  take  notice  of  a  suit 
at  the  moment  of  its  commencement,  and  before  he  has 
actual  notice,  under  tlie  iienalty  of  a  devastaviU  yet  no 
doubt  the  lule  was  originally  established  upon  proper 
principles,  wlilch  would  shew  themselves  as  soon  |ierbap9 
in  consequence  of  an  infraction  of  the  rule,  as  by  a^ 
other  means.  Many  of  the  old  rules  of  the  common  law 
appear  useless  and  unjust  to  a  ha«ity  observer,  and  some- 
times to  a  critical  one ;  but  once  broken  in  upon,  are  suc- 
ceeded by  such  a  train  of  evils,  as  abundantly  demon- 
strate the  wisdom  of  antiquity  in  framing  them.  They 
ought  not  to  be  removed  by  the  violence  of  any  rude  hand, 
nor  without  great  circumspection,  and  ne%er  by  the  Jadi- 
ciary.  As  to  the  evidence  of  divers  debts  assumed  be- 
fore the  teste  of  the  writ,  they  were  assumed  as  adminis- 
trator, whereby  is  clearlj  implied,  that  he  is  only  to  be 
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'    liable  in  that  character ;  and  then  he  stands  precisely  in  Oct.  ir96. 
the  same  situation  he  did  before  as  to  other  creditors — a  ^^^^'^^Vi^ 
promise  to  pay  the  debts  as  administrator^  did  not  oblige 
hiui  in  prapriojure.     It  is  not  like  the  rase  of  a  bond  gi- 
ven by  the  administrator  to  pay  the  debt  of  the  intestate, 
and  accepted  in  lieu  thereoP,  by  the  creditor. 

Taylor  in  reply — ^The  law  cannot  be  as  stated  by  the 
.  FlaintilT's  counsel,  that  payments  made  by  the  adminis- 
trator after  the  teste,  and  before  notice  of  the  writ,  are 
not  allowable  as  evidence  in  support  of  the  pira  oi' plene 
adminisiraviL  Common  sense  and  common  jusricr  re* 
quire«  that  the  administrator  shall  have  notice  from  the 
.  creditor  of  liis  demand,  before  he  is  b9und  to  attend  to  it,  fA-in\ 
or  can  commit  a  devastavit  or  minapplication  of  the  as-  ^  ^ 
sets  by  paying  other  creditors.  How  can  the  institution 
of  a  suit,  where  the  ^^rit  is  taken  out  {lerhaps  in  the  most 
secret  manner,  be  calculated  to  afford  this  notice  to  the 
administrator?  Why  wilTthe  law  .comp<'l  him  to  take 
notice  of  that  circumstance  i  Why  require  a  thing  so 
unreasonable  in  itself?  The  argument  of  ttic  Flainiiflf's 
counsel  proceeds  upon  the  form  of  the  pira,  but  that  is  not 
the  only  form — it  is  only  calculated  to  fit  the  case,  where 
in  fact  a  full  administration  had  taken  place  at  the  time 
of  the  comment  ement  of  the  suit.  But  if  the  case  were 
not  so  situated,  but  the  administration  had  taken  place  af- 
ter the  teste  of  the  virit  and  before  notice,  1  appreliend 
the  plea'  might  state  that  fact,  and  say  the  \ivrit  waM  ta- 
ken out  on  such  a  da>,  and  that  the  administrator  first 
had  notice  thereof  on  such  a  day,  before  which  da>  he  had 
fully  administered*  The  plea  in  the  present  case  is  not 
drawn  out  at  large,  but  by  agreement  between  the  coun- 
sel on  either  side,  is  supposed  to  be  drawn  out  at  full 
length.  We  may  as  well  suppose  the  plea  of /jfenead- 
ministravit  to  be  of  this  latter  form,  as  of  that  stated  by 
the  PlainiiGT's  counsel.  I  can  see  no  reason  why  such  a 
pleaslmnld  not  be  good.  As  to  the  assumpsit,  it  was  made 
before  the  teste  (»f  the  writ.  If  #  give  a  security  for  the 
debt  upon  the  Defendant  injure  prnpriOf  he  ought  to  be 
allowed  it  as  a  payment  as  administiaior,  as  much  as  i( 
it  had  been  a  bond,  and  that  undbubtediv  would  ha\e  eD« 
titled  him  to  an  allowance  to  the  amount  of  the  bond.-— 
£  Vent.  358.  An  assumpsit  though  made  as  administrar 
tor,  bi'ing  made  subsequent  to  the  death  of  tlie  intestate^ 
19  not  a  contract  chargeable  upon  the  estate  of  the  de- 
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'  Oct.  1796.  ceased.  No  contracts  are  chargeable  up<in  that  fand^'btft 
'"^"'^''''^^  sucli  HH  were  made  by  the  deceased,  except  in  a  few  in- 
atanrcHy  8uch  as  funeral  expenses  and  the  like,  which  are 
necessarily  occasioned  by  the  death  of  the  intestate. — 
Weie  it  allowed  to  executors  tir  administrators  to  make 
contracts  chaf.t^eable  upon  the  estate  of  the  deceased,  no 
dead  man's  e^te  would  be  safe  :  besides  it  will  not  he 
denied,  that  where  an  executor  or  administrator  under- 
takes to  pay  a  debt  of  the  deceased,  he  becomes  therrbyt 
absolutely  bound  to  do  it.  He  makes  it  his  own  proper 
debt — no  extuse  fr>r  want  of  assets  or  the  like  will  smre 
him.  As  to  the  judgments  obtained  before  they  pleaded^ 
I  will  say  nothing  in  res|)ect  to  them,  since  the  reason- 
ing of  the  Plaintiff's  counsel  admits,  that  a  judgment  ob- 
.  .  tained  after  a  suit  commenced,  but  before  the  Defendant 
^  ^  is  bound  to  plead,  may  be  pleaded  in  bar  to  the  suit,  and 
of  course  thHt  plea  need  not  relate  to  the  teste  of  the  writ. 

Per  curiam — Wiu^iams  absent.  The  plea  of  fully  ad« 
'ministei*ed,  as  to  its  form,  is  as  stated  by  the  Plaintiff's 
counsel;  and  in  strictness,  a  payment  made  after  the  teste 
is  not  goud  in  sup|iort  of  pUne  administravit.  As  to 
judji^ments  obtained  after  the  teste,  they  may  be  ple^aded 
b}  the  administrator,  if  obtained  before  the  plea  pleaded 
at  its  pr(»per  time.  As  to  debts  assumed  by  the  adminis- 
trator bf'foie  the  teste  of  the  writ,  such  assumption  obli- 
ges him  to  |)jHy  the  debt  as  effectually  as  if  he  had  given 
a  b<md.  He  must  therefore  be  allowed  to  the  amount  of 
his  assumptions. 

NoTK.—  The  first  part  of  this  opinion  was  incorrect-— if  in  lact  the 
psyments  i»ere  made  sfter  the  teste^  and  befrvre  notice,  that  should  be 
staled  in  tlie  plea ;  and  then  the  payments  before  notice  may  be  friven 
in  evidence  by  the  administrator  OJi,  Exec.  145.  God,  Orp,  Le^. 
320.  Plow,  Com  TTT. 

NoTK. —  Vid4f  note  to  Evant  v.  iVWrtV*  Adm'n*  anU.4iil»  JUitlejohi 
▼.  UnderkiU'8  £x*n.  2  Car.  Law  i9ep.  574. 

Anonymous. 

•     Hdnus  had  obtained  a  judgment  in  the  County  Court, 
and  jBu(2fr  having  stated  in  an  affidavit  some  causes  of 
complaint  against  the  judgment,  had  procured  a  certwrari' 
Xo  isstie  returnable  to  this  term,  only  two  terms  having 
first  intervened. 

Per  curiam — When  a  certiorari  issues,  the  adverse  party 
has  notice  to  appear  on  the  return  day  of  the  certiorari^ 
and  if  the  writ  is  not  then  returned,  nor  any  proceedings 
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had  to  continue  it  in  court,  it  is  like  otlier  writs  dlscon*  Oct.  1796. 
tinuedf  and  a  procedendo  ought  to  issue.     Here  is  clearly  ^*^^^^^^^> 
a  diHrontiuuanpe,  therefore  let  a  discontinuance  be  entered^ 
and  a  procedendo  issue  to  the  court  below. 

Kiddie,  Surviving  Partner  of  Ramsajr  &  Kiddie^  v. 

Gabriel  Oebrutz. 

A  confession  in  an  answer  to  a  bill  in  Equity,  roav  be  given  in  evidence 
against  the  Defendant*  in  an  action  b)  a  third  person.  The  giving 
of  a  note  is  no  extingutshment  of  the  prior  cause  of  action  ;  and 
where  tbere  is  a  count  upon  a  note,  as  well  as  the  general  counts,  a 
recovery  may  be  bad  upon  the  general  counts,  jtlthough  the  note  is 
alleged  to  be  lost.  . 

This  was  an  action  upon  the  case,  and  tlie  declaration . 
Gontained  a  count  upon  a  note  of  hand«  a  count  for  money 
lenty  fur  work  and  labor  done,  and  the  other  usual  counts. 
Upon  the  trial,  flie  Plaintiff's  counsel  coald  not  produce 
the  note,  (hey  alleg<>d  it  was  lost:  but  they  produced  an  an- 
swer in  Equity  of  the  Defendant,  to  a  bill  brouj^ht  against 
him  by  a  third  person,! n  ^hich  ans^^er,  hestated  a  schedule 
of  debts  owing  to  him,  and  amongst  othei  s,  he  stated  a 
debt  of  je90  due  to  the  Plaintiff.  \Mr.  Spiller  objected, 
that  this  bill  and  aiiHwer,  being  a  suit  between  other  par- 
ties, and  in  which  the  Plaintiffs  were  no  way  concerned,  (431) 
the  answer  could  not  be  read  as  evidence — it  was  evidence 
only  between  those  who  were  parties  to  the  suit  in  Equity. 

Per  curiam — Where  a  verdict  is  given  in  evidence,  it 
is  to  the  end  that  conclusions  drawn  by  a  former  jury  be- 
tween the  same  parties,  upfin  the  same  points,  may  have 
some  weight  with  the  present  jury  ;  and  as  it  is  a  con- 
clusion upon  evidence  subject  to  the  cross-examination 
and  contestation  of  the  party  against  whom  it  is  produ- 
cedy  it  is  allowed  to  be  given  in  evidence  against  him — 
but  a  verdict  between  other  parties  cannot  be  given  in 
evidence.  However,  the  confessions  of  a  Defendant,  tho* 
made  in  private  conver.oatiou,  and  to  persons- no  ways 
concerned  in  interest,  may  be  given  in  evidence,  and  that 
is  the  principle  the  court  goes  lipon  with  respect  to  a  con- 
fession in  an  answer.  It  is  equally  proper  to  receive  evi- 
dence of  a  confession  contained  in  an  answer  made  upon, 
oath,  as  it  is  to  receive  evidence  of  a  confession  made  in, 
a  less  solemn  manner,     'the  evith'uce  was  rereived. 

Mr.  Williams^  for  the  Defendant,  then  objected,  that 
there  was  no  evidence  to  support  the  general  counts ;  and. 
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Oct,  1796.  if  there  were,  yet  it  hiivinfc  been  proved  that  a  note  of 
^^'^'^^'^^  hand  Has  gi%eii,  and  is  now  K»sU  there  rould  be  no  rcco- 
vi*ry  on  the  general  countSy  for  that  note  was  a  neisroiia- 
ble  inHtrument,  and  may  now  be  in  thp  hands  of  some  io- 
d6rv«e  or  holder,  who  may  hereafter  resort  to  the  Defen- 
dant,  and  will  be  entitled  to  recover  notwithstandinj; 
the  judgment  the  court  may  now  gi%e.  The  holder  will 
not  be  subject  to  any  transactions  which  may  take  place 
betxii^en  thr  original  parti«*8  to  the  note.  It  is  true*  a  il 
Court  of  Equity,  in  a  cam*  ibusrirrumstanced,  would  make  j 
a  dec  ree,  but  it  would  do  so  upon  tfims — it  would  n^quire  I 
the  Plaimiflfto  give  security  that  the  note  should  not  af- 
terwards be  demanded  of  the  Defendant,  or  if  demanded 
that  he  should  be  indemnified  tlieeefrom,  Tiiis  court  can- 
not inipoR»  any  such  terms— they  must  give  an  absolute 
unconditional  judgment,  if  any.  A  note  of  hand  may  be 
giien  in  e\idence  to  support  a  count  for  money  lent,  but 
the  pro|)ositton  ^ilt  not  hold  e  converse — proof  of  service 
done,  ^ill  not  maintain  a  count  upon  a  note.  The  note 
in  the  present  case  cannot  be  produced  to,  support  that 
count.  Mere  it  produced  here,  and  filed  am<»ngst  the 
court  papers,  there  would  be  no  danger  of  its  risings  op 
hereafter  to  charge  the  Defendant  ;  and  although^  had 
tliere  been  no  count  upon  a  note,  nor  any  e\idence  of  a 
note,  the  confession  contained  In  the  answer  might 
have  been  competent  to  the  proof  of  the  count  for  work 
(422")  and  labor  done  ;  yet  when  the  evidence  shews  a  note,  it 
hinders  a  recovery  upon  this  count  also.  •  My  objeclioa 
is,  that  whilst  the  note  exists,  there  can  be  no  recovery 
upon  the  consideration  for  inhich  it  was  given*  or  the 
cause  of  it,  lest  ttie  Defendant  might  be  twice  charged. 

Duffy,  e  contra — I1ie  giving  of  a  nuh  is  no  extin|>^ish- 
nient  of  the  prior  cause  of  ar  tion,  a;i  a  bond  or  other  in- 
strument under  seal  is.  1  Burr.  352.  He  said  he  was 
unprepared  «ith  authorities  not  having  expected  the  ob* 

I'ection  ;  but  if  tlie  court  would  direct  a  \erdict  for  the 
?lariHiflr,  subject  to  their  opinion  as  to  the  matter  of  law, 
he  Wf»uld  produce  aothoriiies  some  time  in  this  term.— > 
This  was  asst-nted  to,  and  the  \erdict  taken  accordingly. 
AnO  the  court  having  taken  time  to  consider  the  CHsr.  and 
ha\ing  seen  the  authorities  produced  by  Jlr.  Dt^y^  viz. 
Ld.  Ray  1427.  and  12  Jfod  309,  gave  judgment  for  the 
FlHifiiiflF—tlic  Defendant's  counsel  declining  any  further 
argument  against  these  authorities. 
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NoTi.— r»<M  ^  Am.  EAu  «/  Ut  Phil  on  Evid.  286»  as  to  confes*  Oct.  1796. 

fiions  ill  ail  aubwei- 1«>  •  b- 1  'n  EqM  ty.     Ttu  Inst  to  1 1  in  this  case  ia  ^^"V^^^ 
fully  supported  by  2  Phil  on  Evid.  11,  C^dAm.  Edu.J 

Ationjmous. 

The  Plaintiff  in  tHIs  rafle  had  obtained  judjB:ment  a,fi;ainat 
the  Sheriff  in  an  action  in  Ejertnifirt  hi  tJM-  County  of 
Cumbei  hind,  and  there  was  no  coroner  in  thr  Ctinnfv  to 
iwhoin  procesH  conld  be  directed.  .  Mr,  Maore^  Uw  the 
Piaii'tiffy  movfd  >\i'AX  pi-ocrsH  nf  i*xtcutiiin  should  be  di- 
rected to  the  Shrriff  of  Moore  Coutit>»  and  read  the  itct 
of  1779f  c  ^9  s,  3*  and  npon  hearing  this  act,  the  roort 
ordered  a  writ  of  possession  to  issuey  directed  to  the  She- 
riff of  Moore  County  accordingly.    . 

NoTif<— Fi€/«art  ot  18J1,  c.  3,  woirb  makes  amp'e  provision  trrtbe 
execution  uf  process  by  the  8Iit:rifF  of  an  adjoining  ci>u><ty,  in  all 
ca\e9  wuere  tht^re  is  no  SberifT  or  coroner,  or  where  tbey  are  dis* 
qua>ified  from  acting. 

Evans  v.  Kennedy. 

The  action  of  trespass  and  false  imprisonment  is  the  usual  and  proper 
remedy  fur  one  wlio  ist  held  in  bondsf^e,  to  try  his  ri^ht  of  firedom. 
Whrn  the  Plaintifi'in  an  acti'  n  of  thi>  kind.ihnot  ready,  and  obtains 
m  cont.niia<iCe,  the  Defendant  must  give  bond  an'i  sureties,  for  the 
FUintff 'aapp'ear.ttice  at  the  lU'Xt  tfrm,  and,  in  the  mean  time,  to 
trcMt  \\\m  With  humanity:  and,  by  IIatwood  Judge,  aUo  to  allow 
Fr*iniiff  time  to  procure  evidence;  but  Williams,  Judge,  thought 
otherwi&e. 

The  Plaintiff  was  a  person  of  colour,  who  claimed  his 
fi^edom,  and  was  detained  in  slavery  b>  the  Defendant. 
The  Plaintiff  and  Defendant  had  agreett  that  an  action 
should  be  instituted  withtmt  process,  and  an  issue  niado 
up  to  try  the  fact ;  and  some  doubt  now  arising  in  ri^gard 
to  the  profier  form  of  action,  and  of  the  issue  to  b<-  made 
up.  they  refi'iTed  it  to  the  court  to  direct  the  proper  form 
of  action  and  issue. 

BtptrcuTiam — Williams  &  Hatwooo,  Judges. — ^The 
action  used  on  sucli  occasittus  ft»r  eight  or  ten  yearn  past* 
is  the  action  of  trespass  and  false  imprisonment ;  to  which 
the  Defendant  pleaded  that  the  Phiintiff  is  a  •'lave,  and 
canmit  maintain  an  action  ;  and  to  this,  the  Plaintiff  re- 
plieHy  he  is  not  a  slave ;  and  an  issue  is  made  up  upon 
this  |)oint  and  tried  by  a  Jury.  The  insue  waH  then  made  (423) 
up  in  the  present  case  accordingly,  and  the  evidence  not 
being  competent  to  prove  the  Plaiutiff^s  freedom,  the 
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Oct  1796.  court  recomoiendefl  the  withdrawing  a  juror^*  which  wa» 
agreed  to  ;  and  then  the  PlaintiflT'A  counsel  moved,  that 
Defendant  might  give  bond  and  sureties  to  permit  the 
Plaintiff  to  appear  at  next  term,  and  to  treat  him  with 
humanity  in  the  mean  time. 

Etper  curiam — This  has  often  been  ordered  before  on 
similar  occasions,  and  is  the  usual  practice  where  the 
trial  is  delayed  till  a  succeeding  term— *fttid  it  was  so  or- 
dered accordingly  in  the  present  case^ 

Judge  II ATWOOD — I  think  the  bond  usually  given  goeth 
further — to  allow  the  Plaintiff  time  to  collect  evidence 
and  procure  deposiiions,  if  necessary.  Judge  Wii.ijAjf» 
— I  do  not  recollect  tlie  Defendant  was  ever  bound  to 
that :  it  would  produce  a  loss  of  the  Plaintiff's  servicet 
which  in  the  event  of  a  verdict  against  him,  the  owner 
could  not  be  compen<)ated  for.  So  the  bond  was  ordered 
to  be  taken  as  above. 

NoTK.— Ft<l0  Gober  v.  €hbar.  2  Bay.  127.  Parker  v.  ■  lb*  345» 

Negroes  are  presumed  to  be  ^-Uves  till  the  contniry  appe^trs ;  not  so 
of  persons  of  mixed  blood.  Gober  v.  Gober,2  Hatf.  170.  Scott  v.  Wil- 
Ham9,  1  Den-  Rep.  376.  Tliis  last  case  als<>  decides  th:it,  uuder  pai^ 
ticul:«r  circumstances,  substantial  damages  may  be  given  in  actions  of 
this  nature. 

Surviving  Partners  of  Auley  McNaughton  &  Co.  r. 

Lester. 

The  Plaintiff  produced  a  notice  of  taking  a  deposition^ 
purporting  (hat  the  deposition  would  be  taken  on  a  cer- 
tain da}  in  Houscrtowiu  before  Justices,  naming  tliem. 
The  cnptifin  of  the  drposition  expressed  that  it  was  taken 
on  that  day  at  HouserTown. 

Fer  curiam — The  deposition  cannot  be  read.  Ths 
house  wliere  it  is  to  be  taken  must  be  specified  in  the  no- 
tice, not  the  town  only  ;  for  then  the  depowition  may  be 
taken  at  a  place  in  the  town,  of  which  the  adverse  party 
ma>  know  nothing,  and  thus  he  deprived  of  the  benefit  of 
cross-examination. 

Cox  V.  Jackson. 

A  person  who  has  a  chatiel  in  possession  belonging  to  another*  and 
exchanges  il  'or  another  jriicle»  acquires  no  property  in  the  article 
taken  in  exchange,  if  the  re.d  owner  thinks  proper  to  approve  of 
the  tTansar-tit>n.  Whfn^  the  possession  of  a  cliattel  does  not  follow 
the  conveyance,  it  m^  •  strong  circumstance  to  show  fraud,  though  it 
may  be  explained  or  rebutted. 

Trespass  to  recover  the  value  of  a  horse  sold  by  the 
Defendant^  a  Constable^  to  satisfy  an  execution  delivered 
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to  him  at  the  salt  of  Williams  v.  John  C0X9  the  brother  of  ^^t.  1796, 
the  PlaintifTy  nptin  which  he  took  ^he  Iioihc  in  question  as  '-^^^^'^*^ 
the  property  tttJohn,  The  PIvtintiflTalle&^es  fho  horse  was 
his.  The  evidence  proved  John  to  have  been  very  much 
indebted  (o  sundry  persons — that  he  had  a  horse  and  some 
other  triflin.!^  articles— that  Collins  had  a  jud,ti;ment  against 
him,  and  toolc  out  execution  and  put  it  into  the  hands  of 
an  officer  ;  that  other  officers  who  had  executions  found 
it,  and  levied  the  execution  on  the  horse  and  other  arti«*  (424) 
cles,  and  $oid  the  smaller  articles,  and  did  not  sell  the 
horse  for  some  time,  leaving  him  in  the  possession  otJohn 
CiUCf  until  it  began  to  be  rumored  that  th«*  execution  was 
fraudulent  ;  when  Collins  ordered  the  officer  to  selU  who 
sold  accordingly,  and  Qeorgc  Cox^  tlie  brf»ther(»f  JaAn,  as 
the  agent  «if  CoUvnSf  became  the  pui*chaser,  and  left  tlie 
hoTSi*  in  the  possession  of  John  for  some  time,  and  until 
the  Defendant  levied  ffilliams*  execution  on  him,  and  .ap- 
pointed a  day  of  sale  ;  on  which  day,  Collins  appeared 
and  proved  the  sale  and  purchase  as  above,  and  had  the 
horse  delivered  to  him  ;  and  tiie  next  morning,  sold  hioi 
to  Oeorge  Cox,  without  receiving  any  money,  but  only 
taking  his  note  ;  part  of  which  Collins  said  was  paid  af- 
'ter  the  trial  of  this  cause  in  the  County  Court,  about  18 
months  after  Ihe  date  of  the  note,  by  discounting  a  debt 
with  a  creditor  of  his — the  residue  he  said  was.  retained 
in  the  hands  of  Gem-ge  Cox^  to  saiisf>  a  debt  of  Collins  due 
to  another  creditor,  which  debt  however  has  not  yet  been 
paid.  A  short  time  after  Oeorge  purchased  the  horse,  he 
was  again  in  the  possession  of  Join,  and  continued  in  his 
possession  till  he  exchanged  him  as  his  own  for  another 
horse  with  a  stranger,  receivijig  some  money,  as  the  dif- 
ference of  value.  Soon  after  the  exchange,  he  brought  the 
iiorse  received  from  tlie  stranger,  to  Oeorge^  wln)  appro* 
ved  of  the  exchange  and  lent  the  horse  to  Jolm;  in  whose 
possession  he  continued  for  some  months,  and  until  the 
Defendant  seized  and  sold  him  to  satisfy  fViUianis*  exc* 
cution.  It  was  proven,  tliat  George  had  ridden  this  lat- 
ter horse  once  or  twice  after  the  exchange  took  place* 

Mr.  Williams — Before  JWr.  Taylor  proceeds  to  make 
his  remarks  upon  this  case,  it  will  be  proper  for  me  to 
apprize  him  ot*  the  groiinds  of  our  defence.  W«'  rely 
principally  upon  this,  ti»at  the  transaction  betv\cen  Col- 
tins  and  George  and  John  Cox^  was  fraudulent  and  calcu- 
lated  to  protect  the  horse  against  the  claim  of  other  ere* 
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Oct.  1796.  ditorsy  and  tlierefot*e  \oid.     And  for  f be  parpose  of  as- 
^^'^'^^^  certaifiing  what  arc  the  marks  of  a   fraudulent  transac- 
tion, we  8hall  rely*itpun  Twigne's  CHse«  S  Co,  Rep.  81 — 
being  a  ronstruction  upon  tbo  art  of  13  Eli».  ch  5*  from 
which  iMir  o>»n  act  uf  1715,  ch*  38,  sec.  8,  in  taken. 

.  Taylor — Th«  rase  cifed  by  Mr.  fViUiams  is  certainly 
sound  law,  but  it  can  ne\er  be  made  to  b«'ar  upon  a  c^so 
circumstanced  as  the  present  oueis.  Noneonhe  marks 
of  frauil  laid  down  in  Tioigne^s  case,  are  found  in  that 
now  before  the  court.  'Viir  sale  and  purchase^by  CoUin$ 
fAQK^  ^ere  noi  made  pending' any  suit  b>  another  creditor  with 
^  ^  a  design  Ml  defeat  his  suit.  The  property  when  purchased 
was  not  put  into  the  possession  cif  John  by  Collins,  or  with 
his  consent.  Th(*ie  is  nu  trust  between  tlieiu,  and  theso 
transactions  were  not  done  in  set^ret ;  but  here  was  an 
open  lc%yiiig  of  execution,  advertising  it  for  sale,  and  an 
opeji  puechane  publicly  made  by  the  tiighest  bidder.  One 
of  the  most  prominent  features  of  fraud,  is  its  being  done 
in  necret ;  heiv  nothing  like  secrecy  is  attempted.  After 
the  pui*chase  (»f  CoUinSf  John  indeed  had  pussessioa 
again  ;  and  possession  of  the  former  owner,  after  a 
sale  made  by  him,  is  mentioned  in  Tnngne*s  case 
as  a  mark  of  fraud  ;  but  every  mark  ot  fiaud  may 
be  explained  by  ciivuiivitaoces,  and  overturned  where 
the  circumstances  prove  that  no  fraud  was  intend- 
ed. In  our  case,  tiie  horse  was  not  left  with  John  C-ox 
by  Collinses  con>eiity  but  after  he  uiider8to<»d  the  tiorse 
had  beet)  left  in  his  possession,  he  tlien  agreed  John  Cox 
should  keep  him  for  ^ome  short  time,  that  he  luighi  pro- 
cure tlie  money  in  the  mean  time,  if  he  could,  andreoeem 
the  horse.  The  money  whs  what  he  was  chiefly  anxious 
to  obtain.  This  ^hews  lie  was  not  in  John*s  possession 
for  the  purpose  of  defrauding  creditors — it  shews  the 
pun 'iiHse  was  not  made  to  vest  the  legal  property  in  ihe 
puirhaser  with  a  view  of  securing  the  use  ta  the  foiiner 
owner*  It  is  not  e\ery  ptissession  of  the  former  owoer 
after  a  sate,  tliat  will  make  it  fraudulent ;  but  only  such 
a  pos>ession  as  is  incapable  of  a  fair  explaimiion,  and 
shews  that  the  beneHi  of  the  property  was  intended  for 
the  former  owner.  Notwithstanding  the  sale,  if  Uie  re* 
tain  log  of  possessioii  by  JohUt  is  explained  by  the  evi* 
dt  nee  to  ha^e  been  for  no  fraudulent  pur|iose,  I  lieu  this 
ca-^e  has  not. one  mark  of  fraud  mentioned  in  the  case 
cited  by  Mr.  iViUiams. 
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tfilliams  Tor  the^  Doferidant — Where  a  transaction  igOctirQe. 
secret  betweeen  a  creditor  anH  his  debtor,  fur  vesting  the  >"^*><'^^ 
property  of  the  latter  in  the  former,  to  the  defeaiing  of 
other  rreditopH,  It  is  surely  a  mark  of  fraud  as  Mr.  Tat/' 
lor  has  admitted  ;   but  this  tfidUji^h  it  is  one  feature  of  a 
fraudulent  transaction,  is  not  the  only  one — a  trauHactton 
may  be  fraudulent  though  dtme  in  the  rooHt  public  man- 
ner*    I  take  this  to  be  one  ot  the  definitions  of  fraud—* 
where  a  creditor  forms  a  firhi*me  with  his  debtor  to  be- 
come the  ostensible  purchaser  of  his  propt* rty,  and  to  al- 
low him  the  benefit  of  it  in  such  a  manner  tliat  other  ere* 
ditors  cannot  resort  to  it  fnr.ihe  Satisf  art  inn  of  their  dt^bts, 
whf'ther  the  meiins  made  use  of  for  these  purposes  M^ere 
secret  or  |Nibtir,  or  whether  the  creditor  rerrivrs  an  ap-    (^^S) 
parent  transfer  of  the  property  for  bin  debt  to  the  exriu-  ^ 

sion  of  other  rredit(>r?)«  when  in  reality,  thr  benefirial  in- 
terest is  not  vest«'d  in  him,  but  remains  with  the  debtor. 
A  creditor's  debt,  although  it  be  a  just  one,  and  lii«*  pro- 
perty received  in  satisfaction  of  it,  bf  t»f  no  more  value 
than  the  debt,  yet  if  it  be  received  not  for  tht*  real  and  true 
purposeof  satisfying  his  debt,  but  for  the  purpose  of  put- 
tin<  the  property  out  of  the  reach  of  .itlier  ri^editirs*  it  is 
not  a  banajide  transaction,  not  what  it  purports  to  be—- 
in  ap|)earance  it  is  one  thing,  in  reality  another;  and  the 
true  enquiry  al Mays  is,  if  the  transaction  is  in  reality, 
what  it  purports  to  be  or  not.  The  true  atiswt*r  is  to  be 
colh'cted,  not  from  |K)sitlve  evidence  only*  for  that  is  sel- 
dom to  be  had  iii  cases  of  fraudf  but  frmn  a  careful  atten- 
tion to  and  comparison  of  circumstances :  anti  evrry  tran- 
saction, whether  secret  or  public,  by  way  of  voluntary 
sale  and  purchase,  or  by  way  of  judgment,  exerni  ion  and 
sale  made  publicly,  when  aMended  by  circumstances  suf- 
ficiently indicative  of  fraud,  may  be  rendered  void  by 
them.  No  possible  form  or  legal  ceremony  is  exempt 
from  scrutiny  when  suspected  of  fraud,  nor  from  lieing 
made  void  by  it.  The  law  has  been  so  enlarged  Irom 
time  to  time,  for  the  purpose  of  detecting  and  obviating 
fraud  in  all  shapes,  that  it  is  n'»w  coni|iftent  to  pi'iAuce 
the  effect  of  i*endering  void  any  trtusHCtioiis  with  which 
fraud  is  mingled.  The  Legislature  at  a  very  early  pe- 
riod, were  obliged  to  fix  their  attention  upon  tlie  inven- 
tions «tfmen  in  involve<l  circutnst  iiicch.  Coriveyanc<*sof 
estates,  in  trust  for  the  grantor,  first  called  ihijr  atten- 
tion^ and  they  applied  a  remedy  by  the  50th  Edw.  3.    3 

62 
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Oct.  1796  Bf^.401.     After  tliisy  thongli  no  trust  was  eipresMd^ 
v^^"^*^^^**  thf  f;rantor  tiK)k  the  pntfits  ntitwiihHtautling  Ihi!  convey. 
anr«* — thiH  aiNo  Whs  remedied.     3  Reeves  176,  174.  17S* 
£  HJ.  2.    Debtors  betook  rberosel ves  t(»  pn\  ile|i;ed  plHceSi 
b^  tiie  NU}iei'stitif»ti  nf  the  tinhs  they  could  not  be  takei 
fi'onn  thenre — tbis  also  was  remrdied.   ZRd.^   St  2c.  5. 
Then  raine  the  Sd  B»  7.  c  4«  making  all  f^ifts  fotrust  fur 
tilt*  d.«ni>r,  void.     4  Reeves  140,  141.     Tben  the  I  4k  EL 
€•  5.  i*itendrd  t(»  oviTturn  rvery  |io;»Kible  case  of  fraud; 
an<l  I'tsti)  our  own  a<  t  of  1715.  c  38.     So  Kolicitou$«  have 
diflTi-retit  Le4;islatures  been  to  sup|)re«<$)  fraud  in  whuiever 
8hap«*  it  may  endeavor  to  conceal  ifself.     The  endeavors 
of  the  L4  gislature  liavf*  been  seconded  by  the  courts  of 
justici'  III  interpreting;  these  8e\  era  I  acts.    The  ruleofio- 
terpteutioii  haH  alwa^H  been,  to  i^ive  the  most  extensive 
operation  to  ihesi*  acts  in  su|>pieKaion  nf  frauds  so  thtt 
.     _    at  this  day,  although  a  convey anre  may  pur|iort  tobeab* 
(^427;    jjolute,  }et  if  any  circumstance  attends  it  from  whence  a 
jury  niav  n^asonably  bt'lie\  e  it  to  be  fraudulent,  it  in  void. 
Thus  if  a  man  con\eys  by  feoffment,  and  still  takes  the 
prt»fitH,  the  law  deems  it  a  mark  of  fraud — the  ron«e>iince 
is  not  vvhat  it  purp»rts  to  be,  and  is  void  if  the  jury  \»ill 
find  itfrandulent.     3  J3ac.  M.  603, 6''4.     If  a  man  indebt- 
ed, ronveya  all  his  property  to  one  of  his  creditors,  and 
yet  cot) tilings  in  possesHiun  and  uses  it  as  his  nwn,  it  is 
frnudulent.     3  Re,  81.     If  the  debtor  has  g(»ods  to  the  vv 
lue  «»f  twenty 4>ou mis,  and  five  several  creditors  to  the  va* 
lue  of  twenty  pounds  each,  and  he  conveys  to  the  first  ere* 
ditor  his  efiectsy  upon  a  secret  trust  that  the  creditor  will 
deal  f/ivorably  wKii  him,  ami*  let  him  have  the  use  of  the 
go  '*s  or  some  part  thereof,  it  is  fraudulent ;   or  wliere 
th*  seller  continues  in  possession  notwithstandingtliesalCi 
Fre.  Ch,  285.     Or  wliere  the  debtor  conveys  all  his  estitte 
without  t'xreption  of  any  part,  the  generality  of  the  con- 
vevanre  indurcs  huspirioiif  and  is  evidence  of  fraud.    2 
BacAb.  604,  605.     Or  if  the  seller  c^iritinues  in  p*'8^- 
sion;  and  is  to  account  annually.     2  Bac.  M,  608.    Or 
where,  though  a  valuable  consideration  begi\en,  thecoO' 
Te>aiice  is  not  bonajidej  but  with  a  %iew  to  defeat  6(»iDe 
N  crediMir  or  purchaser.     Cawp.  433,  434.     Or  wlieiT  a 

maw  (Ming  sued  and  issue  joined,  before  triaL  conveys  te 
a  third  person  to  the  use  of  his  sony  witli  a  proviso  to  be 
void  np  II  lendrr  of  asmall  sum  by  th*  grantor,  wltohlill 
CO  iinurN  to  take  the  profits.  3  l/yer  294.  Or  \Oierf  a 
principal  grants  to  his  surety^  before  the  surety  is  dan- 
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ngeit.  fo  the  prejudice  of  anothci'  persfin.  3  Djf^r  295.— Oct  1796. 
Or  where  a  creilltor  has  his  exerutinn  levied,  hihI  ordorg  >«^^'^^^*<' 
'the  ftnle  to  be  delayed  t<^  the  prejudire  of  other  rredif'*rg. 
1  f9^iU.  44.  Or  where  a  landltird  di«tiaifw  tfip  farher^a 
goodH  and  <iellH  tfaeiiTt  and  the  non  iMirrh  khph^  and  The  Pa- 
ther  contiiifiea  in  poKMesRior^.  Pre.  Ch.  933.  Alt  thefie 
and  the  Hke  rirruniHtanresv  are  the  indicia  of  Fraud ;  and 
iii»m*  of  them  stronger  'ban  that  ol'thc  former  owner  still 
centinaing  the  pfisnessioH  affer  a  sale. 

In  the  preHent  case,  John  CoXf  the  debtor,  was  conti* 
nued'in  possession  after  a  seiziire  by:  the  Con>itahle«  un^ 
til  it  b«*canie  necessary  to  sell,  to  suppiess  the  clamor  of 
till'  neighboehood.     After  the  sale,  bin  brother  was  made 
the  agent  of  the  creditor,  and  he  is  still  continned  in  pos- 
session, until  the  extxution  of  another  creditor  is  levied. 
Then  the  former  purchaser  interposes  his  claim,  and  sf>lls 
to'the  brother,  for  which  he  ban  never  rereiyed  any  thingf 
and'  immediatetjr  afterwards,  John  Cnx  is  in'  possession 
a^aiuy  exchauj^es  the  horse  ashisoAn,  receives  money    0^^) 
as  the  difference  «»f  value,,  which  he  never  accounted  for, 
nor  has  ever  since  been  required. to  account  fur— so  4hat 
from  the  time  of  the  l**vying  cm  this  hi>rse,  to  the  time  of 
the  sale  to  satisfy  the  last  execution,'  ttie  debtor  has  con* 
timied    posat'ssion   all   but   a  few  days,  durintc  which  it 
was  thought  proper  the  brother  should  keep  him,  till'ihe 
8as|)icions  and  clamors  of  the  neighborhood  had  subaided. 
Tiiese  circumstances  appear  to  me  U*  bf^  completely  ade-^ 
quate  to  the  proof  of.  fraud  between  these  pe  s<>ns.     Tiiey 
.  shew  the  profierty  was  not  intended  to  pssa  into  the  cre- 
ditor for  his  own  benefit,  hut  that  the  use  whs  tti  be  for  the 
debtor,  to.  the  exclu<«ion  of  the  clainn  of  other  ci-editors; 
But  say  that  these  circurnstances  are  not  sufficient,  (here 
is  still  anotlier  which  shews  the  righi  th<  Constatile  had 
to  seize  and  sell  (he  horse  gotten  in  exchauji^e.     John  ex* 
cfianged  the  first  mentioned  horse  as  his  own,  and  recei-  * 
Ted  the  other  as  liis  owo  ;  he  did  mil  act  as  tlie  agent  of 
bis  brother-;    the  pniperty  therefore,  •>f  the  latter  horse 
vested  in  him,  however  he  might  be  liable  to  his  brother's 
action  fur  disposing  of  the  other;  and  then  the  property 
thiiH  acquired,  was  clearly  liable  lo  Williams*  exerntion 
theti  in  ihe  hands  of  the  officer.     It  issued  th'   JQHi  Sep- 
tember, 1792,  and  the  exchange  .took  pi  ce  rifti  iwards,. 
whilst  tlie  execution  was  in  the  hantlauf  the  officer.     The 
law  is  clear,  that  goods  are  bound  from  the  teste  of  th& 
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Oct  1796  fxecnflon  ;  and  rhat  tlie  eKemtion  will  m  •ttarh  upon 
^^"'^''^^^  them  as  tn  disable  tl»e  debtnr  trum  Helliti^  them  after- 
var«l9-^tbe}  ^^ilt  lie^  liable  in  be  seized  in  the  bHiiiLs  ufa 
vendee.  Rgp.  .<92.  1  Mo.  188.  Cra.  Eli%.  174,  440*— 
In  \^hirh  iattei-  rafle,  tbe  i^cmmIs  i^ere  sold  the  Aame  day 
the  Writ  of  exenition  hnre  tente ;  and  though  In  general, 
thei  e  is  ihi  priiu  or  pwterius  in  the  same  day,  >et  in  sup* 
pre8sioM  of  frMud,  the  execution  wa8  construed  to  have  is- 
sued befnie  thi*  sale,  and  so  the  sale  was  void — ^tberefure 
in  tbe  present  case,  as  tbe  execution  attached  U|KMi  the 
horse  tfie  instant  be  became  the  pi«(  perty  of  tbe  debtor, 
the  officer  was  well  Justified  in  selling  htm. 

Per  curiam— -The  ^oikIh  are  bound  from  the  teste  <if  the 
writ  of  execution,  but  that  rule  will  not  apply  to  the  pre- 
sent case — John  acted  as  tbe  agent  of  his  brother,  who 
having  ap|iroved  of  what  be  did,  ratified  the  transaction 
ab  initio — so  that  the  property  of  tbe  latter  horse  passed 
to  George  CoXn  snd  not  to  Johm  if  the  first  horse  really 
was  GenTgt^B — as  to  that  the  court  differed. 

Judge  Willi AMs.-^Tbe  circumstances  do  not  arooont 
to  |M*oof  t»f  fraud — ihf  possession  wiacb  John  had  after 
(429^  llii>  purcbaHC  hy/  his  brother*  is  not  to  be  taken  into  con- 
sideration, tbe  brother  having  a  right  to  indulge  him 
with  fhe  u>«e  of  his  property  as  he  thought  proper.  As  to 
th<poss«'ssion  be  had  after  the  seizure  by  tbe  const  able, 
and  before  the  sale,  that  was  by  tbe  consent  of  tbe  con- 
stablr«  who  was  answerable  If  tbe  property  was  itot  after- 
wards forthcoming.  It  in  tbe  usual  practice  with  officers 
in  ihiH  country,  wlio  seldom  remove  the  prO|ierty  before 
the  da>  of  Hale,  unless  where  they  suspect  the  Defendant 
Will  remove  out  of  the  i^ay.  As  to  the  pr>ssessiiHi  he  bad 
after  tbe  purctiase  by  CoUint^s  agent,  that  was  witltoat 
the  pri%ity  of  CoUin«-— ni»  part  ot  his  possession  appears 
to  have  been  confinueil  by  tbe  consent  of  the  creditor^ 
atid  in  that  partimlar  differs  widely  from  the  possession 
mentioned  in  Twign^s  case,  and  the  other  subnequeat 
cases  gr<»uinled  upon  it. 

Judge  Hatwooo. — All  the  circumstances  Subsequent 
to  tbe  sale^  are  to  be  taken  into  consideration  asexplaua* 
tor>  of  the  real  state  of  the  precedent  transactions— the 
ponseHHion  of  JoAa  alwayscontinued — George  gave  notfiing 
for  tbe  burse,  though  a  ^nluabh*  consideration  was  pre* 
tended  and  held  up.    The  debtor  having  used  tbe  borM 
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as  his  own*  and  difiimsed  of  him,  are  vif4ble  marks  ot^^^^79S, 
fraud.     The  jiii'>  found  for  the  PlaiiH iff.  ~ 

NoTS.— upon  the*  question  offraud,  see  Eodgts^*  Biountf  and  the 
note  tberetOy  ante  414w 


State  V*  Norris* 

A  motion  to  postpone  atrial  for  murder,  on  account  of  the  fn*^at  pub- 
li'  xcitement  a.  ainbt  tii**  prisoner,  was  frtiised.  Williawis  and 
Hatwood,  Judj^en,  difft  red  Sb  lothe  question,  whether  »  juror  could 
be  itsked  on  Oith,  wiieihcr  he  hi«d«-"iprfKsed»n  opinion  unfiivoribly 
to  the  prisofit-r.  The  Stat^  may  dlsrrefl't  its  own  witiM  ms  ny  prov- 
ing ih  «t  the  witness,  on  former  occasions,  ha>)  g  ven  a  diilVrcnt  ac- 
count ot  the  transactJ«in,  ft*om  thHi  which  he  r*  latr»  in  court  A 
person  who  was  violet  tlv  abusecfand  beaten,  made  lis  encape,  rAn 
to  his  own  house,  eigittV  yards  off,  got  h  knife,  ran  biti:k,  and  npon 
roecting  with  the  dt  ceased,  stabbed  him.     It  seems  tnjit  he  is  only  • 

guihy  of  manslaughter.  IT,  upon  thf  second  meet >n^,  *ii«.*  pris>)ner 
had  di^^guiaed  the  fact  of  having  m  weapon,  for  the  purpose  t>\  in- 
ducing the  deceased  to  come  wiibin  his  icach,  the  kilhng  would 
have  been  murder. 

Indictment  for  the  murder  of  MUluiniel  DaveSf  and  not 
guilt>  pleaded. 

The  prisoner  was  hiou.G^ht  to  the  bar  to  take  hin  trial. 
•Wr.  Hay  read  a  paragraph  from  u  paper  prititrd  in  this 
place,  and  circulated  on  Monday  la.si,  Htatinc:  the  homi- 
cide commitfrd  by  tlj«  prisoner  in  terms  of  a)^,U^ra vat ion—> 
and  moved  ^m  that  account  for  a  postpon*  no  nt  of  his  trial, 
apprehending  that  the  public  mind  wanton  much  irritated 
at  piVvSenty  fur  the  prisonrr  to  have  a  fair  trial* 

Judge  WiitLiAMS.^-The  people  in  this  country  do'itot 
take  ftii*  truth*  eveiy  thing  that  is  published  in  a  news- 
paper. The  jury  wi  II  know  (hey  are  to  be  governed  only  by 
the  cvitlt*nce  atid  the  law.  I  trust  no  one  will  be  so  much 
prejudiced  against  thr  ptisoner*  as  to  be  led  to  an  unjust 
condemnation.  It  will  bt*  the  duty  and  the  bimines.s  of  the 
court,  to  see  that  he  has  e\t>i-y  advantage  the  law  all<i«\s 
him.  It  is  not  U*  be  apprt  bended  that  a  Jury  of  this  * 
country  will  do  him  wrong-— their  humanity  is  pfmerbiHl. 
Judge  6atwood.-^1  disapprove  highly  of  thepublicatittti 
—the  cause,  however^  is  in  course  for  trial,  and  most  (430') 
come  on.  The  clerk  began  to  call  o\er  the  jurors,  after 
informing  the  prisoner  these  were  the  men  who  were  to 
pass  up<Mi  his  trial,  and  that  he  must  challenge  them  if 
be  thoujichi  proper*  as  thej  came  to  the  book  lo  be  sworn* 
JUr.  Hay  said  the  killin;;  uf  Bares  by  the  pii^ciner,  had 
been  a  subject  of  very  general  conversation ;  that  the 
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Oct.ir96.  f^^(  iinj  )^^^  related  in  a  newspaper  nnder  aff^avatiiig' 
^■^''^''^^^  rirrumstanres,  and  tlii>Uj^li  thai  piibliration  might  ritiC 
IiHve  been  made  uith  a  view  of  piT-ocrupying  the  iniiid 
of  any  one  wlio  wa*)  to  take  »  part  in  the  trial, >f't  in  rfr* 
ality,  it  muy  ha%e  had  the  effpctofprejiidici of;  the  public 
mind  in  fj^ni'ral  aj^atnst  the  priRoner :  that  he  hstd  but 
too  much  reason  to  apprrhrnd  it  had  produced  such  ef- 
fects:  he  therefore  ni«i\ed  when  fhe  prisoner  objected  to 
a  juror  pnipter  effectum,  or  for  favor,  a«  it  \h  calleil*  that 
the  jur<»r  migiit  be  ex»nni^ied  upon  oath  whether  he  had 
expresH«*dan  opinion'unfavorahlf  to  the  prisoner,  as  other- 
Mine  it  would  he  diiB<'ult  for  him  to  produce  any  satis- 
factory proof  of  the  fact,  having  been  confined  and  visited 
only  by  one  friend,  and  not  knowing  until  the  moment 
the  juror  is  offered,  whether  or  not  that  person  would  be 
upon  (he  panel.  Greai  part  t>f  the  jurors^bein|;tal4smen» 
summoned  this  morning  since  the  sitting  of  ttie  courtt  had 
he  ever  heard  of  any  man  having  expressed  an  unf«iv<>ra- 
ble  opinion,  not  knnwitig  he  wuCild  be  summoned  as  a 
talesman,  it  is  not  10  be  e<(»ected  the  prlnoner  could  be 
prepared  to  prove  his  exception,  however  tiue  it  might 
be,  unless  it  could  be  supposed  he  had  prep^u'ed  him<^lf 
to  support  hisexcepTifin  against  every  man  wh«  had  ^ivea 
such  opinion,  and  that  Wduld  be  unrea'sonable.  Mr*  Jtmes 
opposed  the  thotion,  saying  there  was  no  preced«iif  for 
such  a  procedure,  and  he  helped  the  court  would  not  now 
make  one  for  tUe  first  time  in  favor  of  thin  prisoner,  wlio 
should  be  tried  as  all  other  prisoners  ha\«*  been. 

Jiidgf-  Hatwtood — I  do  mkm  pren*  nt  recoHect,  e.ver  to 
have  seen  such  a  pracrice,  and  I  am  induced  10  think 
there  is  no  precrd«'nt  i»f  this  kind.  Judge  SfuJuiLBis — 
there  is  nonr. 

•¥r.  Taylor  ttien  cited  3  Bl  Com.  363.     A  person  aboat 
to  he  >worn  as  a  juror,  may  (m-  challenged  for  any  of  the 
causes  there  stated  ;  or  even  when'  the  challenger  fiaih 
no  principal  cause  of  challenge,  but  only  some  caune  of 
suspicion,  the  validit>   of  which  must  be  left  ti|  triers. 
H«'  iilsti  cif  d  3  BL  Com.  r>64,  where  it  is  laid  dowu  from 
Co.  Liit   158  6,  that  a  juror  ma>  himself  be  examined  oa 
oaOi  iif  voire  dire^  with  regard  to  such  causes  of  cbal- 
rAo4\    l^i^gt^f  as  ai  e  not  lo  his  dishonor  or  discredit.  He  also  cited 
^       ^    4  BL  Com.  352,  where  it  is  said,  the  prisoner  may  have 
the  hhoic  ( hh^MMj^'s  for  cause,  in  a  criminal,  a«»  the  PI  lin- 
tiff ')'   Dcfe'Mfifit  imy  in  a  civil  case,  and  where  a  ciial- 
lenge  propter  afftctumf  is  mentioned  as  one  of  them*    He 
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arjifued,  that  (ho  exprefising  an  oiiiiiion  by  the  person  or-Oet.ir96.  i 

feivil  as  a  juror,  if  not  a  iirinripal  cause  of  rhalleiige,  as  v^'^^'^i/ 
he  thoM^^ht  11  usls,  at  least  is  huoIi  a  cause  as  might  rea- 
sonably induce  a  suspicion  of  his  not  being  indifferent  and 
impartial  towards  the  prison*  r ;  and  if  a  prisoiier  in  a 
criminal  case  had  a  ri.i;ht  lo  except  to  a  jnror*  suspecting 
him  to  be  unfavorable,  there  must  be  some  mode  of  trying  i 

and  discoveiing  the  truth  of  the  exception,  and  there  was 
no  reason  in  a  criminal  case  for  resorting  to  a  different 
mode  of  trial  from  that  used  in  a  civil  one;  atid  if  on  a 
civil  case,  for  the  purpose  of  reaching  thedisfXHition  of 
the  juror  towards  the  party,  the  law  would  suffer  a  juror 
to  be  interrogated  on  his  oath,  with  respect  to  the  truth 
of  the  cause  aliened,  to  shew  him  not  impartial,  it  is  equal-  * 
ly  necessary  that  a  prisoner,  where  life  is  in  danger,  and 
for  '\ihom  the  law  professes  so  much  tenderness,  should 
be  also  entitled  to  have  his  exception  tried  in  the  same 
way,  and  to  the  same  means  of  investig-ating  it.  One  of 
those  means  is  undoubtedly  the  oaih  of  the  juror  himself; 
and  why  shall  not  a  prisoner  have  the  oath  (»f  a  juror,  as 
well  as  a  Plaintiff  or  O  fondant  who  lias  only  some  tri- 
fling property  perhaps  in  question  i  No  inconvenience 
is  brought  upon  the  juror  by  the  question  to  be  asked^ 
more  than  in  a  civil  case:  he  will  not  be  required  to  give 
an  answer  to  any  question  tending  to  criminate  or  d(*Uine 
himself.  It  is  a  very  easy  task  for  hitn  to  say  whether 
he  has  delivered  an  opinion  upon  the  case  of  the  prisoner 
or  not.  Is  there  any  man  here,  who  were  he  in  theHitil- 
ation  of  the  prisoner,  wi>uld  not  be  disconcerted  t«>  be  tri- 
ed b)  persons  he  su^^pect^d  had  already  cottdemned  him  ? 
The  motion  of  Mr.  Hay  cannot  be  an  impro|)er  one,  or 
the  law  cannot  be  said  to  have  that  compassion  and  hu- 
maniiy  for  prisoners,  which  it  so  much  boasts  of.  It  is 
of  very  little  consequence,  whetlier  or  n>»t  the  practice 
of  our  courts,  hath  been  known  to  conform  to  what  is  now 
asked  f<»r  by  the  prisoner ;  few  cases  perhaps  have  been 
known  to  require  the  same  caution,  and  for  that  reason^ 
it  may  not  have  been  taken.  The  question  is,  does  the 
law  allow  the  prisoner  nuch  an  objerfion,  or  such  a  means 
of  discovering  its  truth  or  falsehood  i  I  think  it  does  al* 
low  of  hoth,  and  must  insist  on  them  for  the  prisoner. 

Judge  Hatwooo. — Upon  reflec(i<m,  I  am  of  opinion    (432) 
the  motion  is  pro|ier«  and  the  |ier««oii  offered  may  le.:;ally 
be  interrogated  on  oath,  as  to  any  unfavorable  opinion 
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Oct.  1796.  he  has  expressed  as^niriKt  tbi»  prHoner.  I  can  sec  no  rea- 
Hon  why  tiie  rxreptioii  is  not  allowablp  as  well  in  u  crimi- 
nal as  in  a  cimI  rasi^  n«»r  Mvhy  tli^  juror  should  be  Hworti 
in  a  civil  rase  an«l  uni  in  a  criminal  one.  It  is  rather 
more  neces^iiry  in  the  htter,  as  it  i.sof  more  importance 
to  the  prisoner  concerned  fo  have  a  ja;ood  opinion  of  his 
jnry.  If  a  prisoner  is  at  all  entitled  to  the  privile^  con- 
tended for,  it  is  as  necessary  to  allow  it  in  the  ra^^e  be- 
fore us  as  in  any  other.  There  is  reason  to  snspecl^  that 
the  publicatirm  just  sfioken  of,  may  have  had  some  iollo- 
ence  upon  the  public  mind,,  unfavorable  to  the  prisoner. 
The  homicide  \iiih  wliicli  he  is  charged,  has  taken  place 
in  this  town  but  a  few  days  past.  It  is  to  be  feared 
gome  ferments  are  caused  by  it,  rendering  it  proper  for 
the  court  to  be  circuinspei't  and  careful  tliat  the  prisoner 
be  not  prejudiced  by  the  violence  of  tlie  cuirent  opinion. 
We  should  act  as  counsel  for  !l»e  prisoner  so  far  as  to  sec 
that  he  has  a  fair  trial,  and  that  he  is  not  denied  the  be- 
nefits the  law  has  provided  for  his  defence  a.i;alnst  injus- 
tice. 

Judge  WiLLiABis. — I  cannot  think  the  prisoner  is  en- 
titled  to^ interrogate  a  juror  on  oath  as  asked  for.  This 
man  should  be  tried  as  all  others  have  been.  Why  shooM 
we  extend  privileges  to  liim,  that  were  not  granted  to  ihe 
man  tried  yesterday  for  murder?  Ttiat  man's  life  was 
as  dear  to  the  public  yesterday,  aS  this  man's  is  To-day, 
and  we  alhrned  no  suih  privilege  to  him.  I  have  never 
known  such  a  thing  even  asked  for  before  in  any  criminal 
case.  The  office  of  a  Judge  is  indeed  a  \ery  arduous  .me 
— I  fe^l  sensibly  how  disagreeabk  it  is  to  sit  upon  a  trial 
when  the  life  of  a  fellow  citizen  is  in  jeopardy  ;  but  when 
we  once  undertake  it,  we  should  dischaige  it  faithfully, 
regardless  of  those  sympathising  feelings  for  the  priHoner, 
which  are  .so  apt  t«»  be  experienced  on  such  occasions^— 
We  are  not  to  be  influenced  in  any  respect  by  thein.  It 
is  not  a  true  position  ihat  we  are  to  be  the  friends  of  ibe 
prisoner — we  are  to  see  that  he  has  a  fair  trial,  and  tlits 
ia  all  tliat  is  required  of  us. 

Judge  Hatwood — I  am  intrusted  in  some  measure  by 
my  Country  with  this  man's  life — he  may  be  a  bad  maa 
ai>d  deserve  death  ;  but  1  will  nut  prejudge  him,  iieitoer 
will  I  for  any  earthly  cause  be  pre%aile  I  upon  to  deay 
him  any  privilege  he  is  entitled  to.  I  think  U|mn  roa- 
sideration  he  is  entitled  to  tt|at  wbicli  bis  counsel  ask  for 
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him  ;  and  were  the  whole  wnrld  here  present  to  demand  ^^^*  ^796. 
0  hiH  <'Xecutiou»  1  w«»uld  not  refuse  him  .in   advan»ri<<*  that  -^^^"^^^^ 
shouhl  be  cuiict'dcd  to  him;  >^  Mist  I  sit  here,  the  publir  cry    C^33) 
shall  never  sediire   or  impel  me  into  the  adoption  of  a 
nieusiin*  my  judgment  disapprnves. 

Mr.  Hay — In  order  to  ^qi  over  t lie  embarraHsnient this 
molimi  is  likely  to  produce, and  the  warmth  it  has  ii;\\ea 
orra«4iofi  to,  I  propose,  that  where  a  Juror  is  rhallenf^ed 
propter  affectum*  (»r  tor  ha^.in,^  expressed  hia  opinion,  his 
name  hImH  be  set  down  and  noted  as  one  rhallenp^ed  for 
cause,  and  that  the  rlrrk  tht'n  proreed  with  the  panel; 
and  if  the  panel  shall  *ie  <2;one  rhrou^s^ii,  ^nd  the  jury  not 
Completed,  that  then,  we  ron.sidrr  of  {Ur  jurors  whose 
names  are  noted,  and  how  the  txcipiion  shail  be  tried.*- 
Peroaps  we  may  get  a  jury  before  the  p.uicl  is  j;one  tiiro* 
and  then  it  will  not  be  necessary  to  consider  furtlier  of 
tlie  exceptions. 

Jiidji^e  VVix.LiAM!i-— 'I'itat  priposal  is  a  proper  one — I 
think  it  sliould  b*>  adopted.     Jud^e  Haywood  as?iented. 

The  Jurors  in  tlic  panel  were  theti  <itferrd  to  the  pris- 
oner, and  a  jury  wjw  completed  ;  and  they  were  h worn 
and  charged  with  the  prisoner. 

The  evidence  on  the  ti  iai  was  as  follows  :  On  Satur- 
day nipjlit,  ^^Torris  and  Foung  camr  to  tlie  hnuse  of  .,Vrs. 
Ramsay,  wht  rv  wrre  DaveSj  Dudley*  Ramsay,  Camphell 
and  others.  Fouug' rem  a  i  tied  in  the  pi  zz  i^JVbrri  r.iiue 
in  and  sat  taikint;  with  Ramsay  forsoon^  time.  Camp- 
hell  went  into  the  piazza  to  Foung  «ht>  w;ih  in'Toxi<  «'«'d. 
He  talkt  d  *\[  Baves^  SHyioghe  u/tderstooit  Daves  liad  s  lid 
lie  could  whip  JVorm,  and  desired  Campbell  to  tell  him  to 
Come  out.  ShortI}  after  tliis,  JV"orrM  » aine  out.  Th'y 
ino\ rd towards  ttn* door;  Camphell  v\<*ni  in  leaving  Foung 
and  Mnris  in  the  piazza,  and  told  Bavts  to  come  out.-— 
Daves  md  Dudley  pnlird  off  their  clothes  and  wrnt  into 
the  I  iazz «,  Frung  and  Mrris  had  gooe  off.  Dudley  and 
Daves  went  into  the  street,  and  JVbrru  came  walking 
from  the  upper  part  of  the  tf»wn,  down  towards  his  own 
housr.  passing  that  of  .^rs.  Ramsay.  Daves  and  Dudley 
went  toWHrds  him  and  met  him,  and  Dudley  said  to  himt 
you  came  Itere  to  brewl  a  quarrel.  JV>#rris  answered  he 
liad  utit.  Daves  replied,  you  did.  Mrris  answered,  Ii6 
did  n(»t.  Daves  said,  you  are  a  damned  liar.  JVbrm  re- 
plied,  whoever  says  1  came  here  to  breed  a  riot^  is  a 
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Oct.  1796.  j^tDiipj  |J3|.,  g-iid  DaveSn  ynn  are  a  damtied  liar*  and 
^^'"^'^^^^  Irippt'd  up  liiH  liroU  and  tlii*e\i  liimon  tlie  ^roimd.  JV^- 
ris  I  o^i>  aiiii  KtepiKMl  t  *wArds  him.  Daves  ^tvuck  him. — 
JSTorris  ttesuvd  Campbell  to  take  notice  of  that.  DudUf 
8.*iil  i(>  Daves*  hi*  will  make  ^fiu  pay  fur  that,  take  sntis- 
(434)  I'at'tioii.  Daves  Hhppi-d  to  him  and  gave  him  three  or 
toiii'  bl«i>KS.  M|f  til  wiitrh  ^0rris  ran  <»ff  to>%ards  hU  fi«n 
lioiiKe.  Daves  ad  Dudley  walked  down  the  ntrect  rail- 
ing for  Youiign  v«h<i  met  them  with  his  coat  oflT.  Thej 
deuiandrd  >  t  him  if  he  meaitt  fightingt  and  why  he  tiad 
atript  ;  he  aitsM^rrd  that  he  wan  not  for  fighting,  and 
tli.it  he  had  stripped  to  He«*  fair  plav,  hearing  the  attack 
upon  J^'onns.  At  thisiime,  the  witnegHhrard  JV^Trrissajt 
damn  >«oi,  )ou  Htriick  me,  did  you?  Come  on,  lam  now 
r6ad^  for  ytiu.  Daves  ^atd,  you  lia\e  a  stick  or  some 
wrapoii  }im  want  to  kill  me  with,  and  8tep|M*d  toward^i 
him,  and  ^e  then  cried  out,  1  am  stabhed  The  witness 
ran  to  the  plnce  wlieie  he  waH*  and  he  Was  .stabbed  on  the 
left  side  o(  'h<'  belly,  with  a  wound  three  or  four  inches 
in  lei'gth.  Upon  the  cross-examination  of  (h(*  witn«'ss, 
he  said  Daves  ki*  ked  at  JVorris  after  he  fell  in  the  first 
coinbai,  near  Jirs.  Ramsatf*s  ;  and  that  Mnris^s  Imuae 
was  about  fiH}  .vaidsfrmu  the  place  where  Daves  was 
st.^bhed  ;  that  he  had  gone  some  distance  below  Mrs* 
Jtanisay^^  to  v^  a  ft  is  tM^rris's,  before  ihey  met  the  necond 
lime;  and  th«*t  wVorrts  >%aH  g<iiie  three  or  four  minutes 
before  he  n  turne'-  ;  and  that  tlie  fighting  happ«*n('d  about 
an  hour  in  the  ni/^ht.  I  hi^  was  Campbeirs  testimony. 
The  «'vidence  of  Young  was,  that  he  iitel  J^Torris  at  the 
race-ground  on  Saturday,  and  irbuked  uim  fur  quarrel- 
rin.c:  the  night  bff«ire  uith  Daves.  Mrris  answered,  it 
is  all  8«'tt|rd,  w«*  drank  to;;ether  at  the  path — it  was  oc- 
casioned hy  liquor.  At  night  we  came  doun  by  «Vrs. 
Ramsay^s,  he  asked  me  i(»  go  in»  but  1  declined :  lie  de- 
sired '»<*  io  wait  a  little  for  liim — 1  waited  in  the  piazza 
— Campbell  CHUW  into  the  piazza — I  walked  down  the 
street,  and  .:;ot  just  below  Mrs.  Thompson^Sf  when-  1  saw 
Mrs.  Thampstm  standing  j  Dudley  came  out  halhiwiog 
for  Hie,  1  <tn^w<*red  him  and  pulKd  off  my  coat,  he  caiBc 
up  aitd  <  aught  me  by  the  shoulder,  and  asked  if  I  had 
come  to  bleed  a  rii»t — to  which  1  aiiswt'red,  I  had  noL — 
Daves  also  cameup»  and  immediati'ly  afcerwariis  I  heard 
him  cry  out,  he  was  siabhod,  and  tnrningthat  way  I  ^aw 
J>/'orris  lun  nlT.  I  think  it  was  eighty  yards  from  the 
place  where  Dudley  and  Daves  came  up  to  me,  and  where 
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Ihires  was  stabbed,  tci  JVarrii^s  house.     Dudley  hallowed  Oct.  1796, 
so  I'tuft  fot'  nie«  tliaf  I  think  he  iiii^lit  hnve  bee^    deard  to  ^^^x^^^ 
JV*i*ms*s  house.     A  physirian  wii<>atteiidt*(l  Daves^  Mwore 
he  di«-(t  of  the  wounds  he  nceived  that  iii^ht. 

Dudley  deposed,  tiiat  on  FridH>,  hiHi^^elf,  Daves  and 
JVbrmcatne  toother  intu  town  from  the  riice-^ronnd-^ 
that  they  siopiied  b>  the  wa>  at  a  houne  in  town,  and  wci'e 
di'inkiuj^    to|e;ether«      A   ronverA^tion   arosi*    about  one    (435) 
McHae.    Daves  ahiised,  and  Morris  sp^ike   ^ell  of  him. 
Some  warm  words  passed.     Ztores  pulled  off  Iris  ehithes 
and  went  down  stairs,  biddinjic«^<'^rM  to  follow.     JVbrm 
remained  where  he  was,  and  Daves  came  in  askin,;:  JW- 
ris  why  he  had  ut>t  foHowed  him.    ^larris  hh*^^^  ered,  that  is 
not  the  way  I  mean  to  fight — I  will  born'  powder  v  ith 
yoOtf     We  all  went  home,  and  next  moroiojij^  I  met  tTW- 
m,    who  asked    what  had  been  the  metier  last  nii^hty 
saying  he  had  come  to  see  about   it,  and  seeming  to  be 
iineas.v  at  what  had  happened.     He  inquired  for  DaveSf 
who  about  that  time  came  up.     I'hey  ron>  ersed  toje^rtiier ; 
Daves  said^  ir  was  >our  fault,  huf  I  dou'i  oare— 1  never 
bear  malice.     Morris  npHrd,  it  wa«<  not  me  hut  rnm  ;  let 
us  go  to  Dick*s  and  drink  somethins;.     I  proposeil  they 
should  meet  at  the  races  and  drink  toj^ether,  \^hirh  Uiey 
Agreed  to.     At  the  race-jj^rmind  hi'  ralh'd  to  Daves  and 
my  self  to  come  and  drink  \%ith   him,  and  we  did  ho.—- 
After  drinking  togither   we   parted.      After   dark,   at 
Jtamsay^Si  J^orrU  came   in    and  sat  down.      We    sat 
down    to   Hujiper,   and  JVbrrM  was  asked  to  sit  down^ 
but  declined  and  went  out — Campbell  was  missing — hut 
after  supper  came   in — Daves  asked   turn   wliai  Morris 
came  for ;  Campbeli  said,  tie  supposed  t«>  iiieed  a  riot.-— 
l>av€«  and  m>s«'lf  ti.rn  pulled  off  our  cloaihs  and  went 
into  (lie  piazza,     JVorris  and   Vowig  were  not  there.— 
Davts  called  out  for  them,  saying  thry  were  cowardv.— 
JVbrrt^  CtUne  up,  and  Daves  met  him.     I  went  oflTciiMing 
for  Foufig^  be  answered,  1  am  here.     Daves  and  ^'^arris 
bad  some  words,  and  Daves  tripptd   him  iip.    JVbrris 
rose  and  Daves  struck  him.     JVbrri^   ri*quired   CampbeU 
to  take  notice.     It  was  just  at  ibis  time  i  iieaid  Foung 
answer.     Dave«  struck  three  or   four  more  blows,  and 
Morris  ran  of!,     ^e  went  to   Fuung  and    stood   talking 
with  tiim,  wIm'ii  J)i\)rris  came  up.     Daves  turned  and  went 
toWiii'dsh^ifu  sayiM^,  %ou  \\i\\v  g  t  H  \xrapon  or  a  sticky 
whi(Ji  Mirns  d«>iiifd.     J/rs.  TUainpson  callrd  out,  saying^ 
JVbrris  has  a  sword  or  gun^  he  will  kill  you — do  not  gQ 
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Oct,  1796.  to  Iiim.  Daves  houovpr.  am!  JV*brm  met  in  the  nfreet 
^^"^^^^^^  o|i|M»sitp  to  V  hriT  We  were.  As  thf>  iim  t  Morris  mnde 
a  liiiije^.  Daves  nicd  out,  he  Iihr  stMhberi  me,  siiirl  Mf. 
Foung  and  inj^^^rlf  \ietit  tn  him — hin  bov^eh  were  out — we 
earned  him  to  Mrs,  Bamsaifs^  an''  in  two  hours  hr  died. 
A'  the  lant  nieetinji;,  1  did  not  Hpe  Daves  stiik**  before  the 
stab.  It  was  ei^^htjr  or  an  hundred  3'Hi*dH  fmin  Thomp* 
Son*5  the  pi 4Ce  where  the  stab  w.«s  ^i^en*  to  JV^irrti*! 
house.  Ic  is  about  twenty  >ards  from  Mrs,  Bamsuif^s, 
(^Qg)  wtiere  the  first  combat  whs,  to  Thompso7i*s»  When  JVbr- 
ris  returned,  he  rami'  runninjs:,  anil  immediately  after  he 
ga%e  the  Htab«  ran  **Sl  I  followed  liinu  hut  did  not  ovi-r- 
take  him,  and  returned.  Wieo  Morris  came  into  the 
bouse  at  Mrs.  Ramsay^s^  Daves  said  to  me,  Mrs*  Bamsaj 
does  not  \«ant  JV*orrts  liereyjoo  had  better  ask  biai  to  go 
out.     I  leplird,  M«» — he  uill  go  |ii*eHi>utly. 

Mrs*  Thompson  depMHed  as  fidlows :  that  on  Saturday 
night  she  Was  siVirig  in  an  our-honse,  and  he««i*d  a  great 
noise,  and  a  woman^  voicf,  and  saw  Mrs*  Rtansaif  in  the 
fitrrety  and  hrard  wry  heavy  blows,  and  Mrs.  Etanuajf 
saying,  oiusin  £anisay  don*t  sttike  too,  Ju^t  ar  this 
tini*'  Fnung VHHn*  i*  ht'r  v\h(*re  she  was  standing  in  the 
street;  she  .«sked  who  \%ere  makitig  that  ni^ise,  he  an- 
Bvvrted  that  Dudley  and  Daves  >%ei*e  bi*ating  JVbrrf^;  re- 
quested her  to  take  his  coat,  saving  he  could  not  ntand 
that,  alluding  as  she  supposed,  to  the  heavy  blo>«s  that 
were  heard.  Immediately  a  o*ati  came  running,  Toung 
asked  who  he  was  ;  he  s^id,  Morris:  what  is  the  tnatii-rp 
said  Young,  don't  run.  JWn«  n  plied,  I  can't  vtand 
thtee  oi  lour  men,  Ytmng  said,  yim  muKt  stand  ;  it  is 
cowardly  ro  run.  I  will  stand  by  you.  Dudley  hi  Darts 
came  running  up,  and  JWr  s  breaking  the  hold  Foung 
hftd  on  him,  ran  off.  Foung  stepped  hack,  saying  to 
Saves  and  Dudley^  stop.  They  asked  him  whether  JVbr- 
ris  hftd  come  b),  he  Si^id  yes — but  what  is  the  mailer  ? — 
They  said,  do  you  ^top  u-«?  do  jou  want  to  figtit  ?  He 
answered  no.  Daves  then  came  t«i  wher*"  she  was,  and 
said  •Vfirrta  had  abused  Mrs*  Ramsay  unmercifully,  and 
that  he  had  resented  it.  At  this  time  Dttdley  and  Faumg 
were  in  the  street  in  high  wnrds,  and  JViirru  came  back 
lii tilling.  Dudley  and  Foung  stfiod  some  small  distance 
from  hiT  atui  Daves.  Morris  siopt  on  the  other  side  of 
the  sinet  and  sm>  .d  u  sh'ni  nine.  S^e  said  to  Daves,  do 
not  go  to  him ;  perhaps  he  has  a  weapon,     Daves  replied^ 
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damn  him  ;  T  am  not  Hfiatclnf  him,  ^neapon  or  no  weapon;  ^^^'  ^^^^« 
aiul  went  niitiicl  thi*  otht^is  i'wm  lier,  towards  JVl»rm;  ^'"^'"^^ 
af*d  said  ti>  •A^/rrtSy  ha^ryoua  v^eapoii  ?  h«*  ;in«>\\«'f^'d  no. 
ll.t\r  you  a.  club  ?  he  annwered  nii.  Th»  .  said  Daves^ 
do  ^ou  think  you  ran  ataod  a  man  nnxi  ?  If  |  ran'r.  Maid 
JYbrns*  1  hH\r  a  m»Ai  that  can.  JVbrm  tht^n  cried  out, 
sta-  <(  «>flr.^r*  Daves^  or  the  wots'  is  }otirw.  Stie  then 
hea*d  two  or  Prt'e  blows,  and  /'axes  crird  out*  I  am 
8t;<hb«d.  Mirris  retind  a  small  distance  aitd  stood. — 
She  saw  him  no  more  after  wards,  that  ni<'ht.  When 
Morris  rrtumedt  he  did  not  adiaiice  iipou  Duves^  hut  or- 
deietJ  Z>are»,  wlien  he  advaiued.  to  ntaud  'ark.  Two  or 
three  hjons  p;(8Med  before  tlie  stab,  ai<d  she  thinks  from 
the  manner  of  Daves*8  m\\ *kuni\g  \hvy  uere^i\en  Uy  him 
— ht  went  tow H rd.H  JV*orri«  aa  if  ^oi It j^  to  athuk  him. —  (437) 
Slic  heard  the  blow  a  thi«t  first  passed  near  »llrs*  Ramsay^s 
— ihey  were  vei>  hea^y. 

S<'\  era!  other  witnesses  wr re  sworn,  bnt  they  related 
noUiing^  material.  J^r,'  Briggs  said,  oti  Shtorday,  the  day 
preccdinju;  the  ni^ht  whrtt  naves  was  stabbed,  he  told 
liiin  he  I  xpected  he  would  have  to  fi.^ht  :hat  nf.8;ht,  but 
did  not  SH}  wi»(»ni.  ^Ir.  Dick^  recited  the  quarrel  be- 
tween Daves  a«:d  JVorm  uu  Frida>  ;  at  which  time  Airf- 
Itjf  N  ti  t  ti»  DuveSn  sh^  what  you  please  to  him,  if  you 
can't  flo^  Itim,  I  can.  An  old  lady  s\^ore  Aires  had  ob- 
tained a  jiidjictnent  on  a  warrant  a,<j:ainst  some  man,  and 
about  thr^e  w<«  ks  bi  ft»re  his  death  left  it  with  her,  telling 
her  to  keep  it,  and  if  any  accident  hap|)ened  to  him,  and 
he  should  die,  that  sli^  might  collect  the  money — and  a 
da>  or  two  after  his  death  Dudley  came  ftir  it.  Another 
^iti»e*js  said,  the  day  before  yesterday  Dudley  w;<ssprak- 
iii.<,  afti'r  coming  from  court  of  a  trial  for  murder  which 
had  taken  placr  that  day.  and  of  the  acquittal  of  the  pri- 
Boner,  and  s;4id  upon  thai  orcasion,  I  will  bet  an  hundred 
pounds  Mrris  w  ill  not  be  acquitted — if  he  should,  ihe  man 
IV ho  cirars  him  ou,i;ht  to  bf  put  in  his  place.  Anf>ther 
i^itness  said,  tliere  were  broils  betwe«'n  Mhrris  and  the 
family  o(  Dudley ^  but  none  that  he  knew  of  between  Z^itd- 
ley    nd  Morris. 

Janes*  Mn'  Si»Ucitor  General,  then  moved  to  have  leave 
to  intrnduce  witnesses  to  prove  a  variance  between  what 
JUrs  Thompson^  one  iif  th«'  witnesses,  had  sworn  in  court 
aitd  what  stie  had  relatrd  in  sevrral  conversations  to 
otfiers.     He  admitted  the  rule  in  civil  cases  was,  that  the 
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Oct.  1796.  party  producing  a  v^ittiesfl*  .should  not  Rfterwards  be  per- 
^i^'^'^^^^  niiftt'd  t'l  diArredir  that  witness;  but  the  rule  hnd  riP*or 
been  adopted  hb  he  knew  of  in  rriminalras^-s.  In  civil  ca- 
ses •'»**  pj*ri>  converses  with  Ihe  witness  b -fore  hia  intra- 
duction«  and  knows  what  he  will  swear  ;  and  is  g^eneral. 
ly  acquainted  with  the  rhararrerof  the  witness,  and  with 
Ihe  decree  of  rredi?  he  is  entitled  to.  When  he  pmdwcee 
a  witness  to  the  onrt,  it  is  an  admission  on  his  pa>  I  that 
the  witness  is  rndible.'as  he  claims  a  b<*»efii  from  the 
li'stiniony.  It  \^  proper  in  such  ca^^es  lie  nhould  be  buiiod 
b}  hiH  admission,  but  the  reason  of  that  rule  will  not  ap- 
ply to  ci  iininiti  case^t.  where  the  prosecntion  is  rarrieil  on 
by  the  officer  of  the  public,  not  ai  the  instance  of  an)'  par- 
ticular prosecutor.  That  public  officer  is  a  stran^^er  ta 
the  persons  he  iimduces  as  witnesses — he  has  in  ;;eneraly 
no  opportunity  of  kMowin«;  either  any  t hi hj»;  of  the  charac- 
ter «»f  the  witness  or  «if  what  it  is  he  will  swear*  other- 
(438)  ^ise  than  as  he  ciillerts  it  from  others  in  the  course  of  con- 
ver«iation. 

Hay  and  Taylor  objected  to  the  attempt  of  Che  Soliciior- 
Generitt  to  discredit  his  own  witness — tiiey  insisted  the 
rule  of  not  allowing  tbi^  to  be  done  in  civil  cases,  w^as^ 
equally  apniicable  to  criminal  ones. 

Per  curiam — Tlie  rule  is  so  in  ci%il  cases — let  antho- 
rities  be  produced  to  show  how  it  is  in  criminal  ones.— > 
The  gentlemen  on  b^^h  sides  sea rciied  for  authoriiieH^  liul 
couhi  And  none.  Judge  V\  illiams — I  think  the  Solici* 
tor  sitould  be  allovM*d  to  discredit  the  witness,  if  >be  has 
varied  trom  the  relation  she  now  giv«'s.  Were  be  not  al- 
lowed to  do  this,  a  prisoner  and  hi^  friend,  might  tamper 
with  ^^orhiess  persons  to  swear  fur  tiie  prisoner,  ^nd  se* 
cure  them  from  any  impeachment  of  their  credibility,  by 
procuring  them  to  relat<^  in  piibiic,  a  story  tending  to  es* 
tablisli  the  guilt  ''f  the  prisoner,  and  by  that  means  cause 
them  to  be  summotier)  by  the  public  officer  and  introdu- 
ced fnr  the  State;  ami  ^ hen  sworn,  to  depose  directly 
against  what  they  had  publicly  ielate<l.  Were  »»ot  the 
Solicitor  allow  (I  lo  imp^each  such  evidence,  a  wide  dwir 
would  be  opened  for  fiie  acquittal  of  the  prisoner  by  false 
tesiiniony — the  pt  issuer  would  have  nothing  more  to  do, 
th:tn  c;iu^e  his  wirtiesses  to  be  intniduced  on  the  part  of 
til*'  Stat* — th,  J  ni  gh'  tiieref(»re  pass  for  truth  an}  falsi- 
ties ti»e>  migjtt  think  proper  to  ulter.  Jt  is  a  ver)  easy 
matter  to  procure  them  to  be  introduced  for  the  Sl^te,  as 
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the  Solicitor-GtMieraly  not  bciiis^  acquainted  with  Hio  wit- ^<^^'  ^^^^• 
fiessi^^j,  would  ihifik  it  liis  dul^  to  sujimo'i  atid  introfhice  '^^""^''""^^ 
all  sucU  |>ei's»rm  as  he  v%as  iiiforiiied  could  swear  any  iUutg 
agaitist  till*  prisoner.     Judg.*  Haywuou — N'»  lii^lit  that 
can  br  thiovvnon  this  Mibj'Vt  »JiOiild  iu^  cxchided,  nor  a- 
tiy  nirans  ielt  iintiird  (o  place  the  tan  in  its  true  point  of 
view.     Tlie   witness  has  sworn  to  sonde    circumstances 
ivhtch  are  very  material  in  the  present  case  :  and  if  un- 
true, ihey  should  be  reirtified.     If  she  l»as  rel  ited  the  fact . 
diSerently  lo  othrr  |iersoi)s«  it  is  a  ^ood  reason  for  giving 
tlie  less  credit  t»»  her  relation  now. 

The  witnesses  to  discredit  her  testimony,  were  called. 
One  of  I  hem  relaU^l  t))e  st«iVy  she  told  a  I'eA'  d  lys  a.<ii,  iti 
which  several  circumstances  naw  mentioned  Uy  Ihm*  wei-o 
omitted.  Two  witne«>svs  wei-e  calh'd  to  siiop  irt  her  cre- 
dit—they  said  slie  had  told  t{i»*  story  in  their  prfsencc  at 
diflTerent  times  exactly  as  she  no^v  told  it  in  court. 

This  closed  t!ie  evidence  on  l)oth  sides — ;t  snrnrnnry  of 
which  stands  thus  :  On  Saturday  ni.^lit.  JSTorris  &  Founi^ 
i-etnrnin:^  from  the  race>,  ^o^ris  went  in  at  J/r«.  Ram-  f.tiQ\ 
say*s^  whilst  Fmin^  \^;uted  f »«  linn  in  tip*  pi  izza.  In  the  \^^^) 
]|ous> ,  J^Torris  talked  wi  h  Rdtnsuy*  sitting;  «»•»  the  bed,  and 
M upper  cominji^oii.he  relin»d  an  I  went upjhestre^r — Fonng 
.c;oin,i;  tlown.  Dudley  &  Daves  nudersiandiog:  from  Camp" 
bell,  they  had  come  there  to  quarreU  stripped,  uent  out 
callin.isr  for  tlii»m  and  sayio:^  they  were  cowards — .Vbrris 
at  this  ^nin^^  di>wn  the  street,  psss.d  uvav  Mrs,  Rftnisay^s 
not  far  from  whirh  thev  wer**.  DaveH  accused  hnn  of  co- 
niing  there  to  breed  a  riot — JSTorris  denied  it.  Daves  iii- 
ttisted  upon  it.  .«nd  proceedt*d  to  abusive  langoat^e,  which 
JVbi'm  retorted  and  Daves  repeated,  trip|Hiiji;  up  his  heels 
and  kirkin,i^  at  him  whilst  'in  ilie  t^round.  J^xirris  rising, 
\Daroes  struck  him,  and  JV^rrtjf  c.lied  to  Campbell  to  take 
lUJtite.  Dudley  their  adnsed  Daves  to  take  ^atisl't^tioll, 
and  Daves  struck  J^orris  »hrte  or  four  blows.  ^>irris  0 
ran  off  towards  his  own  house,  distant  from  Thompson*Sf 
which  was  twenty  yards  below  Hamsay^s^  fif  y,  ei^nty  or 
an  hundred  yards — Daves  and  Dudley  went  down  the 
afreet  towards  Tlwmpson^s.  where  they  found  Foang  ^ir\^* 
ped.  Dudley  stood  in  the  st« :  ''t,  oi^posite  Tlumipson^Sy 
conversing  with  Fming.  Daves  also  stood  m  the  str«et^, 
ne?\r  Thompson  s,  convi-rsing  v^ith  Mrs.  Tiiompsou.  Mtr* 
riSn    -fxer  an  .ibseoCe  (d*  tl»ree  or  four  inioU'e?*,   letuined 

rniiiiitigy  and  as  Mrs*  Thompsm  says,  stopt  ia  the  street 
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Oct.  1796.  oppoRite  to  thpin— as  tho  otiier  witness  says*  he  ran  up 
^-^^"^^^^  to  Daves  wiMiout  Htniipin;; — Daves  flisrovere*!  him.  a»id 
wriit  Kiwmds  him.  *Mrs  Thompson  and  Dudley  mhj,  Dfives 
etiqiiirt'd  Mlietlicr  iie  itad  a  \%eap<»ti,  rlub  or  stit  k,  w'.uch 
JWm  d»  iiii'd  and  they  mot  Campbell  sa^s  ^fbrris  cri- 
ed out.  r«Mnc  on 9  I  am  ready  Tir  you.  Mrs*  Thompson 
8a}S9  blows  |>aH8efl  ujion  thrir  mcrtii^,  which  ^he  br'n-k  .*s 
werr  given  by  Daves,  Dudley  sa}s.  h»'  did  nor  see  Daves 
strike  before  the  Htab — tht*  otiiei-  uitnt'Nses  May  no  Uing 
of  bh)ws  Ht  this  timr.  Immediat  ly  upon  the  last  mfet- 
ing»  the  deceased  recci\ed  the  mortal  \%ound  of  wnich  he 
died. 

JoneSf  Solicitor-General — ^Tlie  crime  of  which  thi*  pris- 
oner is  indit  ted,  in  tiiat  of  murder  Thrre  is  no  doubt  but 
tliai  a  hiunicide  whs  committed  by  himt  and  I  will  not 
d\%eli  upon  Hurh  jmrts  of  ttir  evidence  as  go  to  the  proof 
ol'  that — the  council  for  ttie  prisoner  nviII  not  deny  it— 
neither  will  they  deny,  but  that  thin  liomicide  is  eitner 
mutuler  or  mannlaughter.  I  nhall  endea\or  to  prove  fiom 
authorities,  rh.it  »  homicide  commitied  under  such  circum- 
stances, amounts  to  murder.  Tlie  defliiition  of  murder 
is  this — when  a  person  of  Muuud  m«'mor}  and  discreriont 
(440)  unlawlully  kilhtti  any  reasonable  creaturt*  in  tieing,  and 
under  tlie  iniblic  protection,  with  malice  aforethought*  ei- 
ther express  or  implied.  The  grand  distim*tion  be* 
tween  murder  and  manslaughter  is,  that  murder  is  ac« 
compaiiied  with  the  circutnstance  of  malice  aforethought 
and  manslaughter  not.  It  is  this  rirrumstanre  th  \i  makes 
.a  hooiicide  amount  to  the  crime  of  murder  :  wiienever 
theret'tfre  theq<ie.sii(m  is,  wtietner  'lie  htimiride  ainttunts 
to  murder  or  not,  the  first  tiling  to  be  enquired  f<»r  is^  was 
It  done  with  malite  aforethought.  And  as  tiiis  ciixum- 
stance  is  so  \evy  material,  it  is  |»ro}ier,  the  jury  sh'Mild 
ha\e  a  ch-ar  conception  of  its  legal  signification.  Tlio 
terin»  malice  afureiiiought,  is  used  in  a  legal  and  techni- 
cal sense,  and  has  not  the  meaning  which  in  coinuioii  ac* 
ceptation  is  usually  atBx*'d  to  n-^iualevtili'iice,  grudg**  or 
ill-will  to  a  |i  in icular  person  :  Fn*  homicide  may  amount 
to  murder^  thtnigh  tlit*  slayer  oiay  ne%er  before  haveneea 
or  heard  ol*  the  |iersoo  killed — ts  if  a  man  resolve  to  kill 
the  first  tiian  he  uie4*ts«  aod  goeth  mit  and  kills  a  man  he 
never  before  saw  ;  or  il  he  discharge  a  gun  amongst  a 
multitude  id' people,  n<»ne  of  \^iiom  he  kuoweth  an^  thing 
of;  or  if  he  goes  with  an  unruly  hor»e  used  to  kicl^ 
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amonjs^t  a  multituile  of  pt^ople,  and  tlif*  horse  kicks  one  ^c<*  l^6« 
'\^ith  whom  he  had  no  previous  acquaintance*  80  that  he  ^^^^'^'^^ 
die  ;  or  if  intending  to  kill  one  man  af^ainst  whom  he  had 
inalire  in  the  comm(»n  sense  of  the  word,  and  striking  or 
shooting  at  him,  he  kill  another  without  any  desip^n  a- 
gainst  him,  and  with  whom  he  had  no  previous  quarrel, 
nor  any  ill-will  against  him — all  ttiese  homicides  are  ma- 
licious, though  in  none  of  them  had  the  slayer  had  any 
particular  ill-will  against  the  perj^on  killed.     The  true 
legal  idea  of  malice,  as  applied  to  the  case  of  killing,  is, 
M^here  the  fact  of'killing  is  attended  with  such  circum- 
stances as  shew  the  slayer  to  have  a  cruel  and  diabolical 
temper  and  disposition,  abo%e  what  is  ordinarily  found 
amongst  mankind,  or  a  heart  regardless  or  social  duty, 
and  totally  bent  on  mischier.     Foster  225,  25T.     It  is  the 
cruelty  of  the  action,  and  the  malignity  of  heart  (he  ac- 
tion discovers,  to  wliich  the  law  attributes  theci*imeof 
mu'-der  ;  and  which  causes  the  killing  to  be  considered 
as  unfit  to  be  reduced  to  any  species  of  homicide  inferior 
in  denomination  and  punishment  to  that  of  murder.     This 
cruelty  and  malignity  of  heart  is  discoverable  from  the  ac- 
tion itseir,  and  the  causes  that  lead  to  it.     If  the  cause  that 
led  to  it  be  such  a  cimduct  on  the  part  of  the  person  stain, 
as  would  in  ordinary  tempers  have  produced  only  a  slight 
resentment,  not  rising  so  high  as  to  aim  at  the  lite  of  tfie 
offender,  but  only  to  a  punishment  proportionable  to  the   (aai\ 
offence,  and  yet  the  person  offended  lus  attacked   and  ^ 

beaten  the  other,  in  such  a  manner  or  with  such  a  wea- 
pon as  shews  an  intent  to  kill,  and  not  only  to  chastise; 
and  in  beating  he  has  killed  the  other,  the  law  will  deem 
it  murder :  because  the  beating  in  a  cruel  or  unusual  man- 
ner, or  with  such  a  weapim,  are  circumstances  attending 
the  fact  which  shew  the  heart  of  the  slayer  to  have  been 
more  than  ordinarily  cruel  and  regardless  of  anothiVs 
woe.  Foster  259.  The  hw  deems  it  proper  he  should 
answer  tor  all  th<*  consequences  of  his  cruelty,  to  th*-ir  ut« 
iDost  extent;  and  that  one  who  has  behaved  hims*  If  with 
so  much  obdurary  and  perverseness,  should  no  looj^r  be 
regarded  as  entitled  to  that  compassion  which  the  frail- 
ties of  human  nature  may  justly  claim.  He  has  acted 
not  from  the  frailty  of  his  nature,  but  from  the  unfeeling 
ferocit>  of  a  savage  heart ;  and  this  circumstance  causes 
the  law  to  impute  to  him  the  crime  of  murder— a  crime 
which  seems  worthy  to  be  treated  with  no  indulgence^  but 

64 


508  Haywood's  reports. 

Oct.  1796.  with  the  liighrst  species  of  severity.     So  if  A.  iimte  B. 
y^^^^>^'^>'^  to  fiH  htMtse,  where  A.  has  a  Woman  who  lives  with  liitn, 
and  B.   :'.ti(l  slic  tiiMft]i);reey  and  B.  abuse  her,  and  A.  it- 
t]ue-t^^  ii.  to  desist  from  ill-treating  the  woman,  for  that 
he  IS  hound  to  protect  her ;  and  B.  shall  continue  his  abuse 
and  A.  reffuest  liitn  either  t«i  desist  from  abusing  her  or 
to  leavr  tli«>  h^iuse,  and  B.  gets  up  and  throws  a  txittleof 
wine  at  tlie  head  of  A.  and  immediately  draw  his  sword, 
and  B.  with  his  sWord  kill  A,  it  is  murder :  for  the  words 
apok*  n  by  A.  were  not  impro|)er«  nor  such  as  ordinarily 
would  stir  up  a  man,  to  whom  such  words  on  such  an oc* 
casion  were  sp(»ken,  to  seek  the  life  of  the  other .'   yet  B. 
Iia\  ing  ihrown  a  bottle  full  of  \%ine  with  great  force  at  the 
head  of  A.  and  by  thai  ha\i4ig  discovered  an  intent  to  kill 
him,  and  immediately  having  fiillowed  his  inteiidid  tdow 
with  drawing  his  sword,  atiuth<*r  indication  of  his  seek- 
ing the  life  of  A.  upon  so  slight  an  occasion*  arecircuin* 
stances  that  sliew  a  tlisp^isition  in  the  slayerf  regardless 
of  Hucial  dut>  and  fatally  benr  upon  mischief — a  heart  ex- 
cessively  cruel  and  turned  to  Inhuman  revenge,  and  there* 
fore  it  is  inuniei*    JCeelyng  VZO.     Wliencver  this  excess 
of  cruelty  appears,  tins  dispisitioti  of  the  mind  t<i  enur 
niouN  rcienge,  seeking  upon  no  extraordinary  provuca- 
tioo  for  the  life  of  a  fellow  man — the  crime  of  hcnnicide 
amounts  to  murder*     Also  ihe  criiAe  of  murder  may  be 
infeired  from  the  circumstance  of  former  grudges,  in  tbe 
present  case,  between  Norris  and  th<^  deceased  ;  but  lata 
fAdo^    ^^*'^'"X  "•^^  ***  iii^^ist  upon  this,  because  it  w as  prov ed  they 
^       ''    were  reconciied^  and  drank  together  .at  the  race?*  for  (fie 
purpose  of  seiiliiig  their  dispute.     The  authority  of  1  H» 
*  F.  €•  191,  may  be  produced*  and  1  ^<(ippoHe  wil!  be  |)ro- 
duced*  whei*e  there  has  been  once  a  former  fighting  be- 
tween the  parties  and  a  reconciliation,  and  a  new  falliH|; 
out  and  fighting  upon  which  death  ensues*  that  it  shall  not 
in  such  case  be  attributed  to  the  old  grudge,     i  will  ad- 
mit this  to  be  law*  as  it  is.iiot  my  desiie  to  press finy  thinj 
aguiust  the  prisoner  but  what  the  law  of  the  country  at.d 
the  Aidence  vvarrants.     Unhappilv,  there  is  no  occasioJi 
for  rt^orting  to  tlie  preceding  quarrel*  lo  fix  upon  the  pri- 
soner the  guilt  of  murder.     ISo  case  irf  killing  upon  a  pro- 
vocation given^  has  ever  been  adjudged  mans  laugh  (er^ 
where  the  provocation  was  no  greater  than  that  utiich 
was  given  in  the  present  case*  and  the  killing  itself  v^as 
cominiited  with  so  much  wickednes*^.    Disputes  and  fight- 
ing in  consequence  of  them,   happen  every  day  in  the 
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Mrceis,and  elsewlierie*  uili  thelawsav«  \\ hen  one  is  worst- Oct  1796., 
eil,  he  may  quit  the  aflTra^*  go  hniiip,  prowd«'  him^tlf  with  -^'^''^^-'■ 
a  knife,  return  Hn«t  .plunge  it  into  the  bod\  of  his  ad^er- 
sar>,  and  that  he  sliall  lie  guilty  «if  m*  moi*t>  than  man-* 
slaughter?  Stirh  a  dortrine  will  deluge  the  riMJntry  in 
bh>od«  Thf  lite  of  e^ery  man  wIki  is  drawn  into  a  quar* 
rel  and  rontendn  with  another,  !ivill  h<*  in  dangi-r.  What 
can  be  more  <  ruel,  more  imliraiive  of  a  malignant  hearty 
than  this  deed  of  ihe  prisoner  ?  He  quarrels  with  an- 
other and  is  beaten*  a  thing  that  happens  every  day*  and 
that  ^ili  happen  so  long  as  there  are  men  ;  for  this  he 
quitN  the  conflirt,  gnes  directly  fot*  a  deadly  weapon,  re- 
tnrns  and  killa  his  antagoniftt..  Would  other  men  in  ge« 
nerai,  in  his  situation,  have  taken  up  the  cruel  purpose  of 
seeking  so  deadly  a  revenge?  I  think  they  ^ould  not  ; 
and  it  seems  to-me  the  act  can  appear  nf»  otherwise  than  . 
as  the  effect  of  a  cruel  disposition,  mtt  of  human  weakness . 
deserving  otour  compasision  :  and  if  it  be  the  e[U*ci  ofrru- 
elty^  it  amounts  to  murder.  Had  he  not  time  in  going  80  • 
.or  an  100  yards  and  returning,  whilst  he  was  meditating 
the  horrid  deeil,  to  adinit  one  sentiment  of  humanity — to 
reflect  and  be  diverted  from  it  ?  For  the  tM>nor  of  human 
nature  let  it  be  said,  there  are  but  few  men  in  tiie  wcnld, 
who  in  all  this  time,  would  not  ttave  persuadi'd  them- 
selves to  abandim  thcinbnmao  desi^^n — but  verv  fVw  who 
M^ould  not  have  been  awakened  and  alarmed  by  the  work- 
ings of  so  black  a  spirit  witiiin  thein,  and  hau*  shrunk 
from  its  suggestions.  The  heart  that  couh!  ^^o  long  en- 
tertain the  hideous  ftend,  must  have  he-en  faniitiariz^'d  to 
its  lessons — the  cruelty  of  the  act  demonstrates  it  murder,  (443") 
smd  here  is  that  ci*uehy  in  its  most  heightened  colors.-— 
The  cases  in  the  books  w)iet*e  homicide  is  adjudged  hut 
manslaughter,  have  gone  upon  the  circutiistatice  ot  s^nno 
great  provocation  given  to  the  slayer — such  as  in  its  na- 
ture is  calculated  to  excite  the  passions  to  the  highest  de- 
gree of  turbulence — not  upon  that  of  anger  or  resentment 
c«)nceived  upon  occasions  of  frequent  and  ordinary  occur- 
rence. Reproachful  words  spoken  to  the  slayer,  how  pro- 
ir<iking  soever,  will  not  reduce  the  act  to  man*<laiighter  ; 
because  words  do  not  generally  excite  to  that  degree  of 
fury  which  aims  at  the  lile  of  the  speaker.  Keelyng  55. 
The  aiming  at  his  life  therefore  upoti  ^^nrh  a  piovuration, 
is  a  proof  of  that  devilish  spirit,  reg;irdiess  of  social  du- 
tjf  which  cares  not  for  the  evils  inftictcd  utmn  others--* 
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Oct  1796.  that  penrerseneBs  of  heart  which  the  law  poni^Yieffa.  V 
^■^"^'^^^^  two  per«)on}«  suddenlj'  fall  out  and  Rghf,  and  in  (he  contest 
one  kill»  the  other*  that  is  manslaughter  :  thp  bicMid  if 
heated,  the  passions  boil,  ragf*  dictates  his  condnct*  and 
whilst  the  bluws  are  passing*  there  is  no  ieinure  for  reflec* 
tlon^  nor  time  for  reason  to  assume  itn  <*mpire.  iSeebpig 
56.  That  is  not  like  tlie  case  before  um:  here*  tiio  c«im« 
batants  were  separated,  and  the  fatal  blow  not  given  till 
three  ftr  four  minutes  afterwards  ;  not  until  the  slajrer 
had  gone  80  or  an  100  yards  and  returned*  after  arminr 
himsflf  with  a  deadly  weapon.  Or  if  a  roan  be  provokij 
by  a  great  indignity  nffcM-ed  to  him,  as  by  pulling  his  nose* 
spitting  in  bin  face,  or  the  lik«>  and  he  kills  iminedlatelj* 
the  law  \iill  attribute  the  art  to  human  frailty ;  but  in  all 
these  ca^es  the  provocation  is  f»f  the  highest  kind,  and  the 
killing  sudden  and  instantaneous,  before  the  slayer  has 
time  to  deliberate  or  e%en  think  upcni  the  act  he  Is  aboyt 
to  commit,  Keelyng  1S5, 136.  Leach  155.  Any  ciimm- 
stance  of  deliberation  arci>m|iaitying  the  fact  of  killing, 
though  the  falling  out  is  sudden  and  the  killinis:  a  short 
time  after,  will  cause  the  slayer  ttr  fall  under  the  impota- 
tion  of  murder  ;  as  where  two  personM  suddenly  fall  out, 
and  the  one  goes  away*  saying  he  will  get  mimetliingand 
stick  the  other  ;  and  half  an  hour  afterwards  returns  ha- 
ving a  great  coat  on  and  a  weap«in  concealed  under  it, 
and  throws  down  a  foil*  the  play  they  were  at  befc»re  the 
quarrel  began,  and  the  deceased  according  to  cusioid, 
takes  up  the  foil  and  strikes  the  other*  who  draws  oat 
his  weapon  and  kills — it  was  adjudged  murder  :  not  be- 
cause the  space  of  half  an  hour  had  intervened,  but  be- 
cause the  conduct  of  tlie  slayer  evinced  deliberation  and 
a  cruel  purpose.  Foster  132«  in  the  present  case,  Xhm 
(444)  ^^  circumstances  which  shew  deliberation,  and  a  design 
concealed  In  the  breast  of  the  slayer.  He  was  asked^ 
whether  he  had  a  wea|ion  i  He  said*  no.  Again— or  a 
stick  i  He  answered,  no.  Why  did  he  conceal  this  cir- 
cumstance ?  What  other  motiie  could  be  have,  hot  to  in- 
duce Daves  to  come  upon  him,  that  he  might  strike  the 
fatal  blow  f  This  is  as  weighty  a  circumstance  towards 
pi  o\  ing  reflection  as  any  of  those,  or  all  of  them  togerber, 
m*  ntjotied  ill  the  case  last  cited.  As  to  the  blows  saidlij 
Jdrs^  Thompson*  to  have  passed,  immetliately  before  tbe 
sta)>*  no  stress  is  to  f>e  laid  upon  them,  because  if  they  ac- 
tually did  pass,  *^brrtf  had  come  to  that  spot  armed  with 
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a  deadly  weapon,  tn  take  Hwa>  tlie  life  of  ihe  deceased,  op-  Oct.,1796. 
on  a  blark  and  diabolical  dfsi^n^  the  true  sensf  of  the  ^•^^^'^^^^ 
ierm  malice:  and  having  killed  in  pursaMire  of  that,  he 
ia  lernilty  <»f  inurd«*r«  althou|(h  he  v\  as  stricken  by  the  other 
before  the  mortal  wound  \ias  ^iven.  Upon  the  most  at« 
teiiti^e  consideration,  I  cannot  but  \iew  this  rase  as  mur*' 
der,  and  with  the  observations  1  have  novv  made,  I  sub- 
mit the  fate  of  this  unhappy  man  to  the  decision  of  the 
court  and  jury. 

Mr.  Hay 9  and  then  J(fr.  Taylor^  answered  the  Solicitort 
and  commented  upon  the  eviilenre  at  great  lengMi,  and 
^'ith  much  ingenuity,  placing  it  in  as  favorable  a  light  fur 
the  fM'isoner  as  possible :  but  as  the  true  state  of  facts  is 
as  above  collected,  it  is  useless  to  report  their  remarks 
upon  them.  They  insisted  that  the  law  so  far  as  related 
to  a  case  circumstanced  like  the  present,  defines  man- 
slaughter to  be — ^'hen  the  fact  is  done  in  the  heat  of  pas- 
sion and  resentment,  excited  upon  violent  provocation  gi- 
Ten:  and  the  killing  need  not  be  whilst  both  parties  are 
combatting,  as  Mr.  Janes  seemed  to  intimate  upon  the  au- 
thority of  Keelyng  56.  But  if  committed  in  so  short  a 
time  after  the  iri*itatinn,  as  th'at  the  passitins  have  not  had 
time  to  subsifte  and  cool,  it  is  mansianghtf  r  only.  And 
they  cited  Rawley^s  case,  Cro.  Jac,  296,  where  two  boys 
fought,  one  beat  the  other  and  drew  blood  fi*«Hn  his  nose, 
who  i*an  three  quarters  of  a  mile  toliis  father,  who  came  with 
a  8tafr&  struck  the  other  boy  that  he  died,  this  was  adjudg- 
ed manslaughter  only,  owing  to  the  heat  of  the  passions  at 
the  time  the  bli»w  was  given.  They  also  cited  several 
cases  from  Com  Dig,  vol.  4,  p.  258,  to  show  that  the  kil- 
ling with  a  deacHy  weapon  (though  the  deceased  were  not 
fighting  at  the  time)  under  the  influence  of  violent  anget*, 
bath  been  adjudged  manslaughter.  They  also  cited  1  H. 
P.  C.  85,  and  Foster  278.  Strange  499.  Ktetyng  56, 
135,  136,  and  Leach  155. 

Judge  Hatwooii.— The  case  before  us  is  of  awful  im-  (445) 
portance :  every  circum«<tance  in  it  is  worthy  of  atten- 
tion af>d  consideration  :  I  am  pleased  at  the  solemn  si- 
lence which  hath  prevailed  during  the  progress  of  this 
trial.  The  offence  of  which  the  prisoner  is  indicted,  is 
that  of  the  murder  of  Mithaniel  Daves.  If  he  is  guilty 
upon  the  e^  idence,  weighed  by  the  law  of  the  country,  pub- 
lic justice  rt-quirts  he  should  not  be  screened  by  any  mis- 
placed compassion  ;  and  if  upon  the  evidence  he  is  not 
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Oct.  1796.  giiiify  of  the  crime  impiitrd  to  liim*  no  infloencc  uitats^ 
^^"^"^'^'^^  v\er  should  |irevail  t»  hinder  hifl  nrqiiittaL  Whether  be 
be  fi^tiilt}  or  not,  drpe^ds  iipoi*  the  1A«^  and  the  fact  :  be- 
fi[ii*e  we  proroed  to  rxMiniiie  the  fact,  we  Khoiild  rlrarly 
coni|ii'eheiid  ^hat  is  meant  by  the  terni«  murder.  To 
fix  the  at(enti(Mi  only  to  snrh  rircumstaticfs  hh  are  mate* 
rial  to  be  considered  n<»w,  it  \^ill  he  miHirient  to  say,  it 
19  a  killihG^  uith  maliro  prepeoHe.  The  other  p»4rts  of 
the  defihifion  ha%e  iH'en  fntU  eivfo  b>  the  Solirtt«ir-Ge' 
neril.  Miilue  prepeoHe  is  a  ie^al  term  that  need»  ex- 
planation. It  doen  not  Bii^nify  ill-wiil  «»r  male^olenca 
Rp^aitiHt  an  indiudnal;  it  means,  aanome  author^  express 
it,  a  dispoition  tt  do  evil  :  aH  others,  the  symptom  of  a 
M'irke*d,  d«>pra\ed  and  rorrnpted  heart  :  as  others,  the 
sign  of  a  heart  regardless  of  social  duty,  and  fatally  bent 
npon  iniKciiii'f :  by  others  it  is  termed  a  circumstance 
attending  the  fact,  that  nits  oflftlie  slayer  from  all  man- 
ner of  excuse.  AILof  them  being  only  diflr«*iient  modes 
of  representing  the  same  idea.  By  thin  latter  explana- 
tion is  meant,  that  when  the  killing  is  without  any  justi- 
fying, excusing  or  alleiiating  cirrumstancev  it  is  then 
niut  der.  There  at  e  a  grent  variety  of  such  circumstaiicesi:. 
for  instance,  where,  (he  killing  is  committed  by  an  ofSrer 
lu  executing  the  sentence  of  a  proper  tribunal ;  tiie  kill- 
ing by  such  authority  and  for  such  a  reasim^  is  a  circum- 
stance that  justifies  the  party.  So  also  iT  a  man  kill  ano- 
ther who  is  attempting  to  kill  or  r(»b  h)m«  or  the  like:, 
here  the  killing  being  with  a  design  to  prevent  the  per- 
petration of  as  gieat  an  e^il  att«mpted  to  he  bcotight 
npon  an  innociMit  person,  is  a  circumstance  tbat  justifies 
the  deed.  If  a  man  doing  a  lawful  act  in  a  proper  maii- 
iier*  nnd<'signedl}  kills  another  :  here  the  killing  being 
done  without  any  design  to  kill,  Hod  without  any  nt*gii* 
genre  in  the  party  killing,  is  a  circumstance  whieb  ex* 
ctises  him*  So  if  (he  party  sla>  ing  hath  been  fighting  with 
another,  and  dei*lines  the  combat,  and  the  other  pi-ess 
him  so  hard  that  he  is  obliged  to  kill  him  to  prevent  his 
own  destruction,  or  great  Ixnlilyhaim;  this  circumstance 
fAAA-^  nf  killing  to  avitid  his  own  destruction,  though  originally 
^  ^  cnlpabh-  ill  fighting  with  the  deceased  at  all,  will  excuse 
him  from  the  guilt  of  ft-lony.  And  in  all  other  cases, 
where  the  circumstances  attending  the  fact,  are  such  as 
will  justify  or  excuse  the  pa^ty,  he  is  not  guilty  of 
murder  :  because  the  circumstances  are  not  sucU«tsleave 
him  without  excuse.    Also^  although  the  killing  may  not 
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fee  attended  with  riiTinnstanccs  of  justifi<'ation  or  excuse,  Oct.  1796. 
yot  it  may  be  atteinlod  with  sur!i  rimiin.it am'os  as   will  ^^^^^^'^^'^ 
mitigate  his  Dff/iui*,  and  rtf!'«»ril  iiiiii  sunrihin,^  to  say  by 
\va^  oi  excusing}  oi;  exi-mptin.tj  hiius'lf  f.oni  Hie  guilt  of 
murder:  as  wlieix*. h<mim'  great  and  \  iulcnt  {irtivocatioii  bath 
been  gixen  to  liini  by  the  pvt'^on    liilltd,   and   be   in   the 
tratispoit  and  tiiiy  of  his  passion  kiileth  thi'  other*  the 
law  in  such  case  attiibnteK  ttie  killing   to  the  tVailty  ot* 
human  nature,  operated  upon  by  excessive  anger,  **xcited 
by  llie  unworlii)    treatment  of  the  deceased;  ai»d  both 
law  and  reason  s.iysi,  that  a  ktlling  under  such  cirrum- 
stances,  should  not  be  punished  with  the  same  severity 
as  a  killing  without  provocation,  or  Witiionta  \evy  great 
one,  and  when  the   mind   is  cool   and    reQtrctin.^.      The 
great  distin(  tton  between  murder  and  manslaughter  is 
this,  manslaughter  is  couituitted  under  the  operation  of 
fuiious   anger,    that   suspends    for  a    lime    tlie    proper 
cxcici^^e    of    reason    and    leflection,     and    which    hath 
been  stirred  up  by  sj»mt*  great  provocation  :  for  there  are 
a»ome  provocaiions  that  are  not  indulged  with  an   hIIow- 
an^e  of  exciting  the  passions  to  such  excess,  and  thus  a 
itisiinction   is    formed    between  the  ditfcrent  degrees  of 
pro\o(ation — if  it  be  by  words  or  gestures  only,  it  will 
U'»i  he  sutiiciefit  t<i  mitigate  Ito^nicidc  into  matislatighter  ; 
but  if  it  be  a  pm  vocal  it »ji  by  some  great  indignity  offered 
to  the  party  killing,  as  b}  spitting  in  his  face  or  thelike* 
or  by  falling  out  and  fighting,  so   tli.it  in  eith'-r  case  it 
aiay  leasonably  be  presumed  the  blood  is  heated,  and  the 
passions  raised  Ui  such  a  degree  as  to  suspend  the  proper 
operation  of  the  reastming  powers,  the  exen  is*  of  judg- 
'  merit  and  rellertion,   sueh   provocation  will    be   a    suifi- 
ciiMit  one   to  exiennate  the  offence   into  manslaughter.^- 
But  ftlthoiigh  a  sntlicicnt  provocation  be  given,  and  the 
passions  gi'iatly  excited,  >et  if  a  sufficient  time   inter- 
venes for  the  passions  to  subside  ai.d  co<>l,  and  af'cr  that 
till*  party  provoked,  kilhth  the  othei>  tiie  \a\\   \\'\[\  d.»m 
it  iiiurder ;  aw  ha\itig  not  been  ;i!i  effect  of  ungoiernable 
pasMion,  and  fnnn  the  frailty  of  human  nature,  but  upon 
a  principle  of  tcvenge  ati-  r  leason  had  assumed  its  proper 
staiiiou     What  is  a  suffi  ient  time  foe  this  purpose,  hath 
never  as  I  know  of  been  preeisely   ascer^itiip'd.     It  hath 
been  adjudjL^id  (hat  aii  lionr  is  more  thau  sitfticient  time.    (447) 
It  seems  to  depend  givt^ly  upon  toe  nature  of  the  pro  w)- 
cation,  and  must  he  left  to  the  jury  to  decide.     If  in  the 
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case  befure  tltem,  they  tliiiik  suificieiit  time  did  intervene^ 
they  sliould  find  the  prisoner  guilty*  though  lie  had  been 
greatly  provoked  befire :  if  otherwise  they  should  find 
him  not  guilty  of  miuJer,  but  of  mansiaughicr  oiil^. — 
AUoy  although  tlit>  slayer  hatli  been  greatly  provuked, 
and  was  agitatrd  by  resentment  and  anger  in  the  highest 
d4*gree9  and  hitlh  not  had  a  sufficient  time  for  cooling  be- 
fore  the  fatal  stroke  given*  jct  if  in  fact  he  appears  to  be 
possessed  of  dt'liberation  and  reflertion*  when  or  just  be< 
fore  the  time  he  gives  the  mortal  blow,  it  will  be  murder. 
As  where  two  men  quarrel,  and  agre<'  to  fight,  and  the  one 
observes  to  the  other,  he  must  first  change  his  shoes,  as 
they  would  reitder  him  less  expert  with  the  sword  ;  and 
they  afterwards  go  out  and  fight,  and  he  kills  the  other. 
It  is  murder  ;  because  the  remark  he  made  shews  delibe- 
ration and  reflection.  For  always  it  is  to  be  observed, 
that  the  law  allows  the  offence  to  be  extenuated  only  upon 
the  ground,  that  the  slayer  has  not  the  free  and  proper 
exercise  of  his  rati«)nal  faculties*  owing  to  the  fury  of  re- 
sentment not  unrt  asonably  conceived  There  are  other 
distinctions  between  murder  and  manslaughter  not  ne- 
cessary to  be  now  taken  notice  <if,  as  they  have  no  rela- 
tion to  any  such  case  as  is  framed  by  the  evidence  now 
before  the  court.  It  is  most  proper  to  state  only  such 
parts  of  the  law,  conceridtig  homicide,  as  being  com- 
pressed into  a  succinct  compass,  may  serve  t«i  exhibit  a 
clear  view  of  thf  distinction  between  murder  and  man- 
slaugliter  us  far  as  regards  this  case.  The  next  tiling 
to  be  done,  is  to  apply  such  parts  of  the  evidence  as  are 
material,  to  the  rules  just  laid  down*  The  firvt  thing 
that  presents  itself  is,  ^orris^g  going  in  Ramsay^s  house. 
He  does  not  a|qj>ear  to  have  behaved  illy  there;  from  the 
whfde  of  the  evidence  it  does  not  appear  he  went  there 
with  a  design  to  quarrel :  he  had  retired  befon*  Daves  & 
JDiuUey  stripped  and  went  out.  They  hallooed  for  him 
and  Foung  in  the  street,  calling  them  cowards.  Daves 
charged  JV*orrt«,  when  met,  wiih  a  design  to  raise  a  not : 
he  denied  it  again  and  again,  till  cal|pd  a  damned  liar; 
when  he  retorted  the  lie  conditionally  ;  Daves  tripp«*d  up 
his  heels,  kicked  at  him  on  the  ground,  struck  him  .ifter 
he  had  risen  ;  and  upon  J\rorris's  intimating  an  intentioa 
to  resort  to  the  ia^  for  redtrss,  repeated  his  blows  three 
or  four  limes ;  when  Mhrris  ran  oK  Now  the  quesiioa 
arises,  was  this  a  great  provocation^  would  such  treatment 
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excite  the  pasBions  of  man  in  ^neral  to  a  degree  of  o^**  l''^^- 
ezceHS?  I  think  it  would.  irJVbrmhad  kWM  Daves  ^^^"^''^"^ 
Ofi  the  spoty  I  think  it  would  have  been  but  manslaughrer.  (448) 
JSTarris  returned  in  three  or  four  minutes,  and  gave  the 
fatal  stab.  If  fie  came  np  and  nothing  mot*e  passed  be- 
fore the  stab*  as  the  witnesses  Campbdl  and  DudUy  say 
there  did  not,  thtMi  it  is  for  the  jury  to  considei*,  whether 
the  three  or  four  minut<'s  intervening  between  the  blows 
near  Mrs*  Ramsay^s,  and  the  stab  opposite  Thompson* Sf 
was  sufficient  time  for  the  passions  to  cool.  If  it  was^ 
the  killing  was  murder.  If  it  was  nor,  the  case  falls 
under  tlie  same  consideration  as  if  the  fatal  stroke  had 
been  given  when  Daves  first  struck  him.  If  ihejury  be- 
lieve what  was  sworn  by  Mrs*  Thompsmu  and  which  the 
other  witnesses  do  not  mention,  that  Daves  a  hen  he  ad- 
vanced towards  Mrris  after  his  return,  struck  him  two 
or  three  blows  before  the  stab,  they  have  a  right  to  ron-  * 
aider  whether  that  was  not  a  fresh  provocation,  sufficient 
to  extenuate  the  homicide  into  manslaughter.  If,  liowever, 
the  jury  believe  there  was  not  a  sufficient  time  for  the 
passions  to  subside,  and  tiiat  the  blows  mentioned  by  Mrs. 
Thompson^  did  not  pass,  yet  the  circumstances  related  by 
two  witnessesofJV*umVs,  having  twice  denied  his1ia\ing 
a  weajion  or  club,  as  it  tends  to  evince  deliberation  Hud 
reflertion,  must  be  taken  into  their  consideration  ;  and 
if  ihey  believe  from  this  circumstance  that  ho  at  that 
time  had  a  relierting  capaciry«  and  meant  to  conceal  the 
weapon  from  Daves  in  order  to  draw  him  on,  that  he 
might  kill  him,  theti  he  is  guilty  of  murder.  It  is  proiier^ 
however  to  observe,  that  such  a  conclusion  is  in  some  sort 
negatived  by  Mrs.  Thompsotif  who  declai^es  Jibrris  told 
bim  to  stand  off,  oi*  Ihe  worst  would  be  his.  The  jury 
will  now  take  the  law,  the  facts,  and  thecircumstanresof 
this  case,  and  by  a  careful  comparison  of  the  one  with 
the  other,  they  will  draw  a  conclusion  and  say  whether 
the  prisoner  is  guilty  of  murderer  manslaughter.  I  trust 
I  have  stated  the  law  correctly. 

Judge  WiixiAMs. — I  agree  with  Judge  Hatwood  ex- 
cept in  a  few  particulars :  he  says  malice  is  understiod 
of  a  killing  under  such  circumstances  as  cuts  the  party 
off  from  all  manner  of  excuse.  I  doc  not  think  this  a  true 
positaont  he  may  have  some  kind  of  excuse,  as  a  alight 
provocation  or  the  like,  or  a  provocailun  not  sufficiently 
violent,  he  may  in  short  have  some  sort  of  excuse^  and 
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Oct.  1796  yet  be  guilty  of  murder.  I  cannot  think  it  an  excuse  t» 
'"^^'^'^'^^  nduco  rlic  ivflencf  to  raanslaiig^hterf  where  two  pemons 
qiiHrrei  and  fight*  and  one  goen  some  diatancey  ji^ts  a 
(449)  knir^  roiurns  and  kills  the  other  with  it— «urh  disputes 
hap|M*ii  eier}'  day.  If  ^e  Hay  it  is  not  murder  to  kill 
shortly  after^  under  such  cirrumstanres  as  thin  man  was 
killed,  much  blood  will  he  npilt  in  a  very  short  time — it 
will  be  <>stablishing  a  dreadful  precedent.  JVbrrta  ran 
off  from  the  first  combat  and  went  home,  he  got  into  hi^ 
house,  his  rastte  of  refuge  and  defenre%  wiiere  no  one 
would  ha\e  offered  t(»  molest  him--«why  did  he  not  remam 
theiv  f  Why  takt'  his  knife  and  return  back  eighty  or 
an  bundled  yards  to  an  enraged  man  ?  Did  not  this  shew 
a  murderous  intent,  and  that  his  heart  was  bent  upon 
cruelty  t  I  think  it  is  no  matter  what  provocation  the 
slayer  m»y  have  received  fn»m  the  other,  if  not>»  ithstand- 
ing  hat  he  appi^ars  to  have  possessed  tlie  faculty  of  ro» 
flerting.  It  is  a  ti^niporary  fi*enzy  occasioned  by  pas- 
sion, and  depi'ii  ing  the  man  for  the  time  of  his  reason^  that 
the  law  considers  and  goes  upun  in  estimating  and  re- 
ducitig  the  homicide  to  inanslMUghter ;  but  tliere  is  not 
any  evidence  in  this  case  of  a  deprivation  of  reason,  bat 
evidence  of  the  contrary.  He  denied  having  any  wea* 
pnti,  witen  expressly  asked  whether  he  had  or  not  ?  The 
jury  will  mtisider  wny  and  for  what  purpose  hp  made 
aurh  an  answer*  If  he  had  any  certain  end  in  view*  it 
is  an  ewdence  that  his  reason  and  judgment  were  not 
overturned.  On  occasions  like  the  present,  we  are  not 
to  give  u}>  ourselves  to  the  gui^lance  of  commiserationt 
wr  ought  inflexibly  to  do  justice  without  regard  to  con* 
seqiufirt H.  i  nm  sui*e  I  have  as  mtich  feeling  and  con- 
passion  for  my  frll<)W-ri*e:itures  in  distress,  as  any  man; 
but  it  is  great  cruelty  to  the  {luhlic  in  a'JiHlge  or  juror,  to 
acquit  a  murderer  from  motives  of  com])assion.  Ii  en- 
courages snch  nffenres,  besides  how  is  the  prisoner  flearv 
to  us  ttian  the  person  slain,  who  may  have  left  a  wife  and 
lielftl'sM  orphans  to  «)ep]ore  his  loss,  deprived  of  iheir 
only  ii nod,  and  now  exposed  roiiifortless  to  tbe  world* 
I  do  oot  kno^  v\ hat  was  the  ^^itnHtion  of  the  deceased, 
but  his  nitiy  be  ih<'  case  with  persons  who  fall  by  nine- 
derf>its  hafid><,  and  their  defiendaots.  Imeant  not  to  pre- 
jndic*' < he  case  of  th<*  prisoner,  but  only  to  express  my 
id»'ii  of  ihe  improprifty  fhei'«'  is  in  shewing  favor.  If  tte 
pi  i-MM>r  by  his  y  ooduct  has  suhjer  t*  d  himself  to  the  puo- 
ishment  of  ttie  laws  of  his  country^  we  were  not  the  cause 
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of  his  transgression.     If  any  mishai)  befal  him«  it  is  his  ^^^«  ^^^^« 
own  fault,  not  ours— wr  nhould  never  attempt  to  trample  ^■^"^^'^^^ 
upon  tbe  rules  of  law  from  motives  of  mercy  or  cumpas* 
sioii. 

Tlie  jury  retired*  and  after  some  time  returned*  and 
found  the  prisoner  not  K"*'^7  "^  murder,  bui  guilty  of 
manslaughter^  and  be  was  burnt  in  tlie  hand  and  dis*    (450) 
charged. 

NoTB.~The  caase  of  reporting  this  case  with  so  much  ininutenest* 
IS,  that  the  public  opinion  tun  very  hif^h  against  the  prisoner,  before 
and  after  h*8  trial,  and  he  was  pronounced  guilty  of  nnurder  by  many 
who  were  present  at  his  trial.  The  jury  who  acquitted  him,  were 
highly  censured.  Perhups  the  learned  may  be  of  opin'on,  when  they 
meet  with  this  case,  that  the  jury  gave  a  proper  verdict.  It  is  poasi* 
ble  that  may  become  the  gen*;ral  opinion.  If  so,  probably  some  of 
those  who  are  to  be  hertafier  concerned  in  trials  of  this  sort,  may  be 
led  to  reflect  on  the  rapidity  with  which  a  wrong  opinion  sometimes 
spreads  its  influence  over  the  public  mind,  and  to  be  cautioned,  that 
a  popular  sentiment,  however  honest  and  w^eU meaning  it  may  be,  may 
sometimes  become  current  for  want  ot  siiflici<  nt  consideration  or  infor- 
mation, &  as  frt  quently  S' .respecting  matters  orjudicl.tl  deliberation  as 
any  others.  That  it  may  be  destnictive  of  individu  <  I  SAfety,  and  st^  •  uld 
be  watched  and  guarded  against  with  the  same  firniness  and  circum- 
spection as  the  influence  of  a  King  or  his  Ministers  in  a  Monarchy, 
when  attempting  to  interfere  on  such  occasions.  Should  thi*  rending 
of  this  case  sufficiently  impress  the  minds  of  uny  whomny  hereafter  be 
called  upon  to  decide  on  such  oceaMions,  with  the  propriety  and  use- 
fulness of  such  a  caution,  something  will  bi-  added  10  the  stock  of  in- 
dividual security,  and  of  course  to  the  public  happinea«,  and  the  la- 
bor bestowed  upon  this  case  be  amply  compcnsuted.  \t  any  rate» 
the  attributing  improper  motives  to  any  who  are  from  duty  ccmcern- 
ed  in  such  trials,  is  of  penucious  example.  It  has  a  tcriulency  to  (lis* 
tract  the  judgment  by  the  terror  of  pubhc  censure,  and  ^o  rencjer  it 
less  efficHcious  in  perceiving  facts  and  circumstances  in  iheirtrue  li{^ht 
—the  opinions  of  men  may  differ,  and  yet  all  be  sctuated  by  the  purest 
intentions. 

NoTX. — In  CoeA^'t  trial  for  treason,  Salk,  153,  the  court  decided,  a 
juror  could  not  be  asked  on  oath,  v^iether  he  iind  expressed  an  opin- 
ion unfavorable  to  the  prisoner ;  because  it  ^wa«t  a  misdemeanor  to 
give  such  an  opinion  in  a  criminal  c:«se— but  fuare,  if  that  be  a  good 
reason— Fii/e  State  Friala,  vol.  4,  p,  1»4,  185. 

NoTS.— The  acts  of  I806.  Rev.  e.  693,  s.  12— 1808,J?(*v.  c.r45— 1813 
Mev.  c  853,  provide  for  the  removal  of  causes  to  mutlier  c^uniy,  whe»e  it 
isapprehendedthata  fair  trial  cannot  be  had  in  the  first  county.  It  is  now 
the  uniyemi  practice  in  this  State,  in  capital  cases,  to  ask  each  juror 
whether  he  b.i8  formed  and  expressed  an  opinion  relative  to  the  guilt  - 
or  innocence  of  the  prisorier,  and  if  he  tiss  to  set  him  uside.  The  de- 
cision reliiive  to  the  State's  dii^crediting  its  own  witness  is  not  law. 
8ee  Smmt^  v  Murreii  U  s/A^rt,  2  Hay.  39f.  But  the  party  calling  a 
witness,  may  disproi •  by  oiher  witnesses  the  fuct  which  the  first 
witness  iiwore  to.  Bull.  N.  P.  29r«  Alexander  v.  Gibson,  2  CamP* 
N.  JP.  Rep.  555. 
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Oct.  1796.  with  the  Wghost  species  of  severity.     So  if  A.  iuvile  B. 
v-^'v^,^  to  fiis  house,  where  A.  has  a  woman  who  lives  with  hiiHt 
and  B.   :'.ti(l  she  tlisnt^reey  and  B.  ahuse  her*  and  A.  it- 
t)(ie*<  ^  li.  to  desist  from  ill-treating  the  woman,  for  that 
he  IS  (loiiiid  to  proferi  Iter ;  and  B.  shall  continue  his  abuse 
and  A.  request  liiin  either  to  desist  from  abusing  her  or 
to  leave  the  house,  and  B.  ^eta  up  and  throws  a  bottle  of 
wine  at  the  head  of  A.  and  immediately  draw  his  sword, 
and  B.  witti  his  sword  kill  A.  if  is  murder :  for  the  words 
spok«  II  by  A.  were  not  impro|)er,  nor  such  as  ordinarily 
would  stir  up  a  man,  to  whom  such  words  on  such  an  oc- 
casion were  spoken,  to  seek  the  life  of  the  other.*   yet  B. 
having  thrown  a  bottle  full  of  wine  with  great  force  at  the 
head  of  A.  and  by  that  having  disco%ered  an  intent  to  kilt 
him,  attd  immediately  having  Adiowed  his  intended  ttlow 
with  drawitig  his  sword,  another  indication  of  his  seek- 
ing ttie  life  of  A.  upon  so  slight  an  occasion,  are  circum- 
stances  that  shew  a  disposition  in  the  slayer,  regardless 
of  social  dutji  and  fatally  benr  u|Hin  mischief — a  heart  ex- 
cessi\ely  cruel  and  turned  to  inhuman  revenge^'and  there- 
fore it  is  murder.    JTeelyng  l!20,     Wlienever  this  excvss 
of  cruelty  appeal's,  this  disposition  of  the  mind  tti  enor- 
nious  revenge,  seeking  upon  no  extraordinary   provoca- 
tion for  the  life  of  a  fellow  man — the  crime  of  homicide 
amounts  to  murder-     Also  the  critrte  of  murder  maj  be 
infeired  from  the  circumstance  of  former  grudges,  in  the 
present  case,  between  Narris  and  th<*  deceased  ;  but  I  am 
^       X    wiltiog  not  to  insist  up<in  this,  because  it  vv  as  proved  they 
^       ^    were  reconciled^  and  drank  together  .at  the  races  for  the 
pui'pttse  of  settling  their  dispute.     The  authority  of  I  J7. 
•  JP.  C.  19i,  may  be  produced,  and  1  suppose  will  be  |Hmi- 
dured,  where  there  has  been  once  a  f<trmer  fighting  be- 
tween the  parties  and  a  reconciliHtion,  and  a  new  falling 
out  and  fighting  upon  whirh  death  ensues,  tUatitshatl  not 
in  such  case  be  attributed  to  the  old  grudge,     i  will  hA- 
mit  this  to  be  law,  as  it  is- not  my  desiie  to  press |iny  thing 
agHiust  the  prisoner  but  what  the  law  of  the  country  ai.d 
the  Aidence  warrants.     Unhappilv,  there  is  no  occasion 
fur  resorting  to  the  preceding  quarrel,  to  fix  upon  (he  pri- 
soner the  guilt  of  murder.     >)o  case  **{  k tiling  upon  a  pro- 
vocation given,  has  ever  been  adjudged  manslaughter^ 
where  the  provocation  was  no  greater  than  that  which 
was  given  in  the  present  case,  and  tht  killing  itself  was 
committed  with  so  much  wickedness.    Disputes  and  fight- 
ing in  consequence  of  them,   happen  everj  day  in  the 
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Mrcets,Bnd  elsewlierie,  y^\l\  the  law  sav,  whon  one  is  worst-  ^ct  1796.. 
cil,  he  may  quit  ilie  afTra^t  fj;o  home,  proMcI*'  himM-lf  ujth  ^^'"^"^^^ 
n  knil'e.  return  and  .|iluii|>;e  it  into  the  bo(f\  t>f  his  ad\er- 
sai'^y  aiift  that  he  sliail  he  guilty  f>f  im  iiiorn*  thnn  man- 
slaughter?  Stidi  a  dertrttie  will  delujg^e  the  ruuiitry  in 
blood.  Thf  lire  of  e\ery  man  who  is  drawfi  into  a  quar- 
rel and  conteiidn  with  another,  will  hv  hi  danger.  What 
can  be  more  <  luel,  more  indicative  of  a  OKtlignant  lu^arty 
than  tliis  derd  of  the  prisoner  ?  He  quarrels  with  an- 
other and  is  beaten,  a  thinf^  that  happens  every  dny,  and 
that  will  happen  so  Ions;  as  there  are  men  ;  for  this  he 
quits  the  ronflict,  c^nes  directly  Tor  a  deadly  weapon,  re* 
tnrns  and  kills  IiIh  Hnta|i;nnist,.  Would  otiier  men  in  ge- 
neral,  in  his  situatifMi,  have  taken  up  the  cruel  purpose  of 
seek  injs;  so  .deadly  a  revenge  ?  I  think  tl«e>  would  not; 
and  it  seems  trvme  the  act  can  appear  no  oiherwise  th'4n  . 
as  the  effect  <if  a  cruel  disposition,  mtt  of  human  weakness . 
deserving  oCour  compassion  ;  and  if  it  be  I  he  efl4'Ci  of  rru- 
elty,  it  amounts  to  murder.  Had  he  not  time  in  going  80  - 
.or  an  100  yards  and  returning,  whilst  lie  was  meditating 
tiif  horrid  dee^l,  to  admit  one  sentiment  of  huutanity — to 
reflect  and  be  diverted  from  it  ?  Fm*  the  iMinor  of  human 
nature  Irt  it  be  said,  there  are  but  few  iiH*n  in  the  world, 
who  in  all  thiH  time,  wiMild  not  have  persuadi'd  them- 
selves to  aWidon  the  inhuman  desi<;u — but  \er>  feu  who 
M^ould  not  have  been  awakened  and  alarmed  by  the  work- 
ings of  so  black  a  spH'it  within  them,  and  ha^e  shrunk 
from  its  suggesti(»ns.  The  heart  thnt  could  ^^o  long  en- 
tertain the  hidecms  fiend,  must  have  be^n  familiariziMl  to 
its  lessons — the  cruelty  of  the  ac  t  demonstrates  it  murder,  (443^ 
and  here  is  that  cruelty  in  its  most  heigtitenod  coioi's.— 
The  cases  in  the  l>«ntks  whei*e  homicide  is  adjudged  hut 
manslaughter,  have  gone  upon  the  ci ecu iiMta nee  ot  some 
great  provocation  given  to  the  alayer — such  as  in  its  na- 
ture is  calculated  to  excite  the  pa-sitms  to  the  hisrhest  de- 
gree of  turbulence — not  upon  (hat  of  anger  or  resentment 
conceived  upon  occasionsof  frequent  and  ordinary  occur- 
rence. R(*prnachful  w  ords  spoken  to  tlie  slayer,  how  pro- 
voking soever,  >»itl  not  reduce  the  act  to  manslaughter  ; 
because  words  do  not  generally  excite  to  thai  degree  of 
fury  which  aims  at  the  liie  of  tin*  speaker.  Keelyng  55. . 
The  aiming  at  his  life  tt«eref»re  upoti  K«M'ii  a  prov  oration. 
Is  a  proof  of  that  devilish  spirit,  reg;«rdle^s  of  social  du- 
ty, which  cares  not  for  the  evils  inflicted  upon  others--^ 
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Ott.l79&.  Smith  r.  Powell. 

Thoup;h  a  judgment  U  not  nen^otiabte,  yet  the  law  will  lo  far  take 
notice  of  an  a«aigntnent«  at  to  protect  it  agaimt  the  act  of  the  •■• 

fignor. 

This,  was  a  id.  fa.  to  revive  a  judgment,  and  payment 
pleaded  :  and  on  trial  of  the  i%sue  it  ap^ared,  that  nn  che 
day  v^hen  the  judgment  was  obtained,  it  wa<i  assigned  bjr 
Smith  to  Baricesdalt — ^that  after v^ards,  exeriition  issunl 
and  waN  put  into  the  hnnda  of  the  SheriflT*  who  retornedt 
Satiflfifd  aR  to  rosto.  Smith  and  PviweU  both  infortned 
him.  that  reitain  judgments  whirh  Powell  had  obtained 
agaiitst  Smith,  were  agreed  to  be  aet  off  against  thia  judg- 
ment of  Smithes  agaiiiat  Powell*  and  by  that  means,  the 
whole  of  flie  jutfgineitt  was  satiaBrd.  About  aix  mcintts 
ago.  Smith  gave  a  rt'ceipt  to  Powell  for  the  money  due 
upon  the  judgment.  The  counsel  argued  a«>  this  waa  done 
without  the  knowledge  or  connent  (»f  Barkesdale^  it  waa 
fraudulent  and  void.  On  the  olhir  hand,  it  was  argued 
that  a  judgment  was  not  assignable  so  as  tfi  vest  the  le- 
gal interest  in  the  assignee,  and  that  the  Plaintiff  In  the 
judgment,  notwithstanding  the  assignment,  might  tvreive 
the  money  due  upon  it,  and  might  give  a  good  discharge 
to  the  debtor. 

Per  curiam — Though  a  judgment  strictly  speaking,  ia 
not  negdtiahle,  it  may  he  de  facto  assigned,  and  such  as- 
signment will  givr  an  interest  to  the  assignee  which  the 
law  will  take  notice  of,  and  protect  against  the  acts  of  the 
assignor.  This  was  decided  some  years  ago,  in  the  rase 
otMcDaniel  ^  Tate,  at  M«»i'ganton.  There  was  a  ver- 
dict and  jud;^ment  for  Smithf  whose  name  was  used  by 
Barkesdale.  the  assignee. 

Nora.— Tilt-  cAse  ot  MeDanief  &  Tate  was  thus :  McDamtihmdaM 

a  Bef;rt>  to  Taiet  and  h  .il  talc*  n  »  be  nd  fc»  ti'bHCCo,  which  he  asaipDed 

to  Wier^  who  vued  Tate  in  the  nanie  ofAicUmdelt  in  the  County  C«Miflt 

of  flurke.     Tale  Mtu-mptert  t»  def<*nd  hima^t  if  by  proving  tbe  iiegro|to 

have  been  inisr.und       I  here  wms  a  verrlict  in  tlie  County  Coort,  aad 

the  cau9<  cunur  up  by  appeal  to  thr  Superiur  Court,  and  dependbnlia 

that  ctnirt   fur  xrhA      TaU  had  full  knowledge  of  the  alignment  to 

Wier,  and  had  conv»i>fd  witi'  him    n  thr  su'ject  at  different  timei^ 

^      ^     as  the  prop  it\orof  ihe  bi>iid.     Tai«  howev«  r,  prevailed  upoi*  ^Zli»> 

Q45d^     nitlXo  give  inm  a  r<  eiM',  uv^\  gt«\t  liin*  a  consicexable  reward  toril» 

and  b>  his  aHorn-  y,  Mr.  Avtty^  pii'Mded  it  ^ince  the  last  continuance. 

At  thr-  t«i*l,  It  was  m^  t-  .  ^--y    .i-  Plaintiff 'h  counsel,  and  an  ruled  br 

the  court,  thui  .dl  the  loiniu  pit.ts  were  waived  by  this  plea nnce the 

last  continuance*    The  Plaiotiff 's  counsel  then  inntted  that  thta 
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a  fraudulent  trsnBaotion  bet  wen  \  Mc  Daniel,  the  nominal  Plaintiff,  and  Mar.  1797. 
the  Defendant,  to  defraud  fViir,  who  had  ttuch  an  interest  as  Mie  law 
at  tills  dty,  wii]  t^«ke  notice  of,  though  it  wis  otherwise  heJd  former- 
ly, and  cited  1  Th'm  Rep.  619,  iVinch  v.  Kteby,  And  upon  tb'ii>,  the 
court  cliarged  the  jury  to  find  for  the  Plaintiff;  which  they  did.  A 
new  trial  was  moved  for,  and  a  rule  to  show  cause,  obtained  and  en- 
larf(ed  to  the  next  tf  rm,  when  *the  matter  of  law  was  ar^uVd  belbre 
Judji^c  AsHS  and  Judge  MLacat,  who  dec  ded  the  directions  were  rif^hty 
but  Afiery  allegini;  htf  had  been  taken  by  surprise,  they  offered  him  a 
new  trial  for  that  cause,  if  he  would  pay  the  costs  up  to  thwt  timet 
which  bein^  considerable,  and  he  having;  filed  a  bill  in  Bquity  for  re- 
lief, he  rei4ised  to  iiccept  of  the  new  trial  upon  those  terrot^,  und  there 
was  ju«lgmeiit  for  the  Plaintiff. 

NoTS.~Fi<!/€  Hofg^9  ExrU.  ▼.  ^&e,  poa  471.  8,  C.  Cmf.  Rep,  1.— 
Wqffordy,  €rreeniee^  Canf.  Hep.  79. 


SALISBURY,  MARCH  TERM,  1797. 
Tarborough  v.  Giles. 

Where,  in  appeal  from  the  County  Court,  and  a  new  trial  had  in  the 
Superior  Court,  a  verdict  for  xs  great  a  sum  was  obtained  in  the 
Superior  Courtas  had  been  rendered  in  theCpuntv  Court,  Hatwooa 
Judge,  thought  judgment  mi <ht  be  entered  nptniton^er  against  the 
appellant  and  his  securities,  under  the  act  of  1785,  Rev*  c.  233,  «• 
2*  But  Stohb,  Judge,  was  of  opinion  the  act  did  not  apply  in 
such  case. 

This  was  an  appeal  from  the  County  Court,  and  upon 
a  trial  here  this  term,  there  was  a  verdict  for  the  Plain* 
tiff*  for  as  great  a  sum  as  th(*re  was  in  the  County  C(»urt| 
and  tlip  PJaintifTnow  movod  by  his  counsel  to  enter  up 
judgment  against  the  sureties  in  the  appeal  bond,  accord* 
ing  to  the  act  of  1785,  c.  2,  5.  2. 

Judge  Hatwooo.— It  may  be  done,  the  act  is  express. 
Judge  Stone — The  sureties  are  not  in  court :  if  a  judg- 
ment is  now  entered  against  them,  it  will  be  to  condema 
tbem  unheard  :  (he  l.iw  which  says  this,  is  a-harsh  one^ 
and  should  be  construed  with  all  possible  strictness  ac- 
cording to  the  letter:  the  act  says,  when  any  ap|ieal  prayed 
shall  not  be  prosecuted,  or  tlie  ctnirt  brf  »re  witom  the 
appeal  may  be  determined,  shall  affirm  the  jiKtgment^ 
then  shall  the  appellant  be  decreed  to  pay  to  the  ^ppellee^ 
twelve  and  a  half  per  cent,  interest,  from  the  pansiog  of 
th**  judgment  in  the  County  Court,  by  wiiirh  such  ;ip|ieal 
may  have  been  granted ;  and  the  bonds  trfken  fir  prose- 
cttiion  of  appeals  with  effect^  should  hereafter  make  part 
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ifar.irQr.  of  the  records  sent  up  to  the  Superior  Cnurt*  on  whidi 
^-^^^^"^"^  judgment  may  be  instanter  entert*d  up  against  the  Rpi»el« 
lant  and  his  securities.  The  sentences  renpectin^  tbe 
twelve  and  a  tialf  per  cent,  and  that  nf  entering  upjudg- 
nient  against  the  surctiesy  were  ronjoiiied  by  tlie  particle 
and — ^judgment  may  be  entered  instanter  against  f  lie  sure- 
ties, where  the  appeal  is  not  pnisecuted,  or  where  the 
judgment  is  affirmed.  A  judgment  is  not  affirmed  where 
there  is  a  new  trial  in  the  cdurt  above,  for  then  that  court 
gives  a  new  judgment*  The  judgment  of  the  CnnnXj 
Court  is  only  affirmed  when  the  appeal  is  not  pruserutcd 
(454)  mid  ^iie  appellee  for  that  cause  moves  for  an  affi«-aiafioa 
of  the  judgment  below.  That  is  not  the  pn^sent  caset 
the  appeal  has  been  prosecuted. 

Judge  Batwood. — I  think  there  are  two  cases  speci- 
fied in  the  act,  that  entitle  the  Plaintiflf  to  enter  up  judg- 
ment ;  first*  if  the  appeal  shall  not  be  prosecuted  ;  se- 
condly, if  the  judgment  shall  be  affirmed — and  that  the 
affirmation  of  judgment  here  spoken  of,  intends  a  judg- 
ment in  the  Sii|ierior  Court,  obtained  for  the  same  or  a 
greater  sum  than  the  judgment  in  the  County  Court.** 
Tbe  affirmation  h«'re  spoken  of,  is  not  meant  of  an  afiroia- 
tion  upon  motion  for  want  of  prosecuting  the  appeal  ;  for 
then  the  latter  part  of  the  sentence  means  the  same  as  the 
former  part :  when  it  is  evident  from  their  dij^junction  hj 
the  Assennbly,  that  they  were  meant  to  express  different 
circumstances. 

Ju<ige  Stoxe. — 1  am  of  opinion  the  act  does  not  neces- 
sarily embractr  the  case  now  before  the  court.  I  am  wil- 
ling, h(»wever,  a  notice  may  be  issued  to  shew  cause. 
So  fhe  I'laintiff  did  not  obtain  judgment  instonfer. 

Note. — Haywood's  opinion  seems  the  correct  ooe,  as  it  is  cofutaotlf 
acted  upon. 

Surviving  Partners  of  Auley  McNaughton  and  Co«  u 

Hunter. 

(Under  the  acU  of  1777,  Rev*  eh.  115,  sec.  10»  and  1793,  i?«o.  dk,  59% 

it  is  held,  that  :*  plea  in  abatement  is  not  the  proper  mode  tu  take 
advuntai^e  of  the  Plainuff 's  having  brougbt  his  suit  in  tbe  Superior 
Court*  for  less  value  than  fifiy  pounds. 

Plea  in  abatement,  that  the  Plaintiflfs  demand  is  not  of 
the  value  of  fity  pounds. 

miUamSj  for  the  Plaintiff.  The  act  of  1777.  c.  S  $.  1% 
directs^  that  no  suit  snail  be  commenced  in  tke  Superior 
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Coart,  of  less  value  thau  fifty  p«iiiiids,  where  the  psrties  M«r.ir9r. 
live  ill  diflTen^nt  disu'irts  ;    and  if  any  pepnOM  shall  do- ^■^'^•^^^ 
maud  a  gm*atpr  sum  than  is  due,  on  purpose  t«i  e\  ade  this 
act  ;   or  if  any  suit  shall  be  cominenred  contrary  to  the 
true  rnraiiinii^  ofrhts  art*  the  PlHintifTin  either  case  shall 
be  nonsuited  and  pay  costs.     Provided  that  if  the  Plain- 
tiff, or  any  ptTHon  for  him*  will  make  an  affidavit  tliat  (he 
sum  for  which  his  suit  sliall  be  brought,  is  really  due,  but 
thar  fur  want  of  proof,  or  that  the  tiiiH*  limited  for  the  re- 
covery of  HMy  article  bars  a  recovery,  then,  and  in  that 
case,  the  Plaintiff  shall  have  a  verdict  atld  jtidf^miMit  for 
what  ap|iears  to  he  ie^^lly  proved,  &r.     The  same  riause 
is  repeated  and  re-eoactedin  a. subsequent  act  passed  late- 
ly.    The  pleader  of  the  plea  has  supposed,  the  court  has 
no  Jurisdiction  where  the  sum  really  due  is  of  less  value 
than  fifty  pounds,  and  has  accordingly  pleaded  in  abate- 
ment ;  but  this  is  a  mistake,  as  becomes  evident  if  we  on- 
ly consider  the  consequences  of  a  plea  in  abatement,  and* 
bow  different  the  course  of  proceedings  must  be  upon  that 
from  what  the  law  intended.     Suppose  part  of  the  demand    (45^) 
Ls  barred  by  the  act  of  limitations,  how  is  the  Difendant 
to  take  advantage  of  that  circumstance,  upon  9  plea  in 
abatement,  or  how  is  the  Plaintiff  to  know  of  iiis  inten- 
tion to  take  advantage  of  it  before  the  trial  ?     Is  the  De- 
frndant  to  be  permitted  to  plead  a  plea  in  abatement,  and 
to  give  the  statute  in  evid^'ore?     Suppose  he  has  a  set  off 
reducing  the  sum  below  fifty  |)Ounds,  is  that  to  be  a  set  off 
upon  this  plea  in  abatetnent  w  ithout  notice  given  i    If  not, 
ho)v  is  the  sum  really  due  to  the  Plaintiff  to  be  ascertain- 
ed* if  theverdiet  upon  such  a  plea   should  find  the  snm 
really  due  to  be  less  than  fifty  pou*ids,&  the  Plaintiff  then 
makes  the  aflida\it  required  by  the  act,  >%ill  the  court 
^ive  judgment  in  chief  upon  surh  a  finding?     They  can- 
not, for  the  jur>  upon  issue  joined  on  a  plea  in  abatement^ 
are  not  to  assess  damages  but  only  when  tliey  find  <igainst 
the  plea  :    in  the  case  I  have  supposed,  they  would  find 
for  it.     It  18  argued,  a  plea  in  abatement  is  most  proper, 
because  the  Plaintiff  cannot  be  nonsuited  after  the  finding 
of  the  jury.     It  is  triK,  he  cannot  voluntarily  Huffer  a 
ni>nsuit  in  common  cases,  nor  indeed  can  he  in  common 
ca^es,  be  nfmHuiteil  against  his  consent ;  butif  an  act  em- 
powers the  court  to  nonsuit  him,  whether  he  will  or  notf 
tliey  may  in  that  particular  case  givejudgment  as  in  ease 
of  a  nonsuit.    This  is  only  a  critical  objection^t  does 
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Mar.  1797.  not  meet  the  act.  We  are  to  form  our  judgment  ufm 
that,  and  its  true  meaning.  It  is  plain  from  the  cas»l 
have  before  statt^d*  the  itbjects  of  Uie  act  cannot  be  attiifr 
ed  by  a  plea  in  abatement 

The  court  gave  judgment  of  respondens  ouiter,  and  J 
costs  up  to  tht*  time  of  overruling  the  plea. 

Korm^-^Vide  ^Uen'a  exr^t.  v.  Shket,  anle  123. 


(456) 


Per  curiam — Where  the  Defendant  dies,  there  mustkc 
a  sd  fa.  agHinst  the  executors*  to  make  them  partis.- 
But  where  the  Plaintiff  dies,  there  needs  no  sci.fa.k 
the  Defrttdant  is  continued  in  court  tw<i  terms  by  the  id 
of  1786,  ch.  14,  and  1789,  cA.  57.  sec  7 — and  the  execi- 
tors  nia>  come  in  and  pray  to  be  admitted  to  prosecoie. 
and  the  court  will  permit  them  to  do  so  without  anj  piV' 
cess. 

State  V.  Bromfield  Long. 

Naked  confessions,  unattended  with  circumstances,  are  not  soffidos 

to  convict  of  a  capital  crirne. 

Indictment  for  horse-stealing,  upon  which  the  evidena 
was — that  the  horse  Was  missing,  and  about  fhi*ee  d«n 
afterwards,  two  men  came  with  the  horse,  and  Longvitt 
to  the  Ihiuhc  of  the  owner.  Long  confessed  to  the  ownff 
he  had  taken  the  horse,  and  be.<ged  forgiveness.  tV 
two  meti  Who  brought  liim  were  not  present  at  the  trial 
and  there  was  no  otiier  circumstance  proved  in  the  caA 

Per  cttriam-^Wheie  A.  makes  a  confession,  and  relates 
circumstances  which  are  proven  to  ha\e  actually  eiistrf 
as  i*elated  in  the  ronfessioo,  that  may  be  evidence  sullici* 
ent  for  a  jury  to  proceed  upon  to  ronvicr  the  prisoner; 
but  a  naked  confession,  unattended  with  circumstances, 
is  nfit  HuflBcient.  A  confession,  from  the  very  nature  aT 
the  thing,  is  a  very  doubtful  species  of  evidence,  and  Uk 
received  with  great  caution.  It  is  hardly  to  be  suppc^^ 
that  a  man  |)erfertly  possessed  of  himself,  would  oiakri 
confession  to  take  away  his  own  life.  It  mustgeneraO/ 
proceed  fnim  a  promise  or  hope  of  favor,  or  from  a  dreal 
of  punishment,  and  in  such  situations,  the  mind  isa$ir^ 
ted — the  man  may  be  easily  tempted  to  go  further  this 
the  truUi.  Besides,  the  witness,  respecting  the  confes- 
sioDy  may  have  mistaken  hia  meaning.   How  easy  is  i(  to 
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ffoii^ understand  the  speaker*  diSerenth  from  what  he  meant ;  Mar- 1797. 
igggt^and  rhe  mnalleftt  mistHke  in  this  particular,  mi^ht  ^irove 
fatal.     As  there  are  no  confirmatory  circumstances  in  the 
(^  present  case,   it  in  better  to  acquit  the  prisoner.     The 
1^    jury  found  him  not  ^ailty. 

NoTs.  -  Vide  I  Phil,  on  End.  86,  conira. 


Ltkff  CuppleSf  Guardian  of  Allen,  v. , 

IRI  f  InjAcavetU,  a  verdict  wan  found  against  the  Piaini iff,  which  was  confirmed 
sue  in  the  County  Court,  before  which  time  however,  tiie  Plaintiff  bad 
_^  obtained  a  grant  from  the  St  ae  for  the  land  «  and  now  in  the  Supe- 
^  rior  Court,  it  was  tield,  that  the  grant  cuuld  not  be  impeacned  at 
w  ^  law,,  but  as  the  Defendant  appeared  to  have  had  the  justice  of  the 
iUf^     caac  on  his  side,  he  shall  have  the  costs  of  the  caveat. 

This  was  a  caveat.  Upnn  the  trial,  the  jury  found  for 
the  party  opposed  to  Mr-  Cuppfes*  which  verdict  was  con- 
firmed b>  the  County  Court;  before  which  time^  Mr. 
CuppUSf  for  his  ward,  had  obtained  a  grant  from  the  Se- 
ts' ere  t  a  ryV  office  ;  and  the  verdict  atid  proceeding's  of  the 
County  Court  were  moved  into  this  court. 

^.^  Per  curiflwi^— There  have  be^n  so  many  derisions  that 
gyH  grantf  Hltliouj3;h  irregulnrl>  obtained*  is  valid  in  law, 
^If  that  we  think  obrselves  bound  by  them  at  prr.sent — al- 
^j  though  we  cannot  subscribe  to  the  reasoning  <if  tlu*m»  of 
^^  course  it  is  useless  now  to  consider  whether  these  objec- 
.j,  lions  to  tlie  verdict  are  valid  or  not.  However,  with  re- 
^  spect  to  costs,  it  is  necessary  to  say  sometfiing — there 
can  be  no  doubt,  but  in  point  of  Equity,  Mr.  CuppUs 
hf  should  pay  ttiem^-tliere  has  been  the  verdict  of  a  jury 
1^  agahist  him.  and  that  vrrdict  confirmed  by  the  County 
f^  Court ;  upon  argument  he  has  caused  an  abatement  of 
f'^  the  suit,  like  that  partial  abat«'ment  which  sometimes 
^  bap|)ens  in  case  of  the  death,  destruction,  or  ceasing  of 
V  the  principal  thing  in  dispute,  so  that  the  court  cannot 
l'  give  judgment  for  it — as  where  an  action  is  bi^ught 
f  against  tenant pernutr^  vUt  and  cestui  qui  vie  dies,  de- 
;  mandant  may  proceed  for  damages  for  detention ;  in  eject- 
;;  nient  for  lands  leased,  if  the  lease  expires  before  a  deci- 
r  sion,  Plaintiff  may  proceed  for  damages  and  costs. —  fAK^\ 
[  Here,  before  the  suit  is  decided,  one  of  the  parties  puts  C^^^/ 
an  end  to  it  by  removing  out  of  the  court's  power  the 
thing  in  controversy.  The  court  i  annot  gi^e  judgment 
opon  the  merits  ef  the  dispute,  or  for  the  principal ;  but 
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Mar.  1797  tke  party  may  proceed  for  the  accessary*    There  was 
^^    judgment  for  costs. 

NoTB.—As  to  the  itrant'ii  being  unimpeftched  at  law,  see  R^noldi 
▼.  FUnn^  and  the  note  thereto^  ante  106. 

Anonymous. 

Pet  Hatwoqi>»  Judge.  TIte  County  Court,  after  establishing  one  fer- 
ry at  a  paiticular  place,  haa  no  rmiii  to  eai-ibliah  another  so  uear  tlie 
former,  as  to  draw  away  its  profits.  Butp^r  Sro'ta,  Judge.  The 
County  Cotirt  la  empowered  to  eatablish  ferries  where  necessary, 
and  may  establish  two  at  the  aame  place,  if  it  ia  deemed  proper  to 
do  BO. 

There  was  a  ferry  estttblislied  by  order  of  the  County 
Court,  on  the  ri\er  near  the  court-house;  and  scmietirae 
afterwards,  upon  .some  complaint  to  the  County  Ci>urt, 
that  the  |>eopie  of  the  county  were  often  delayed  on  pub« 
lie  days,  for  want  of  cntftH  and  ferrymen,  they  mndr  aa 
order,  permittini;  another  |icrHon  on  the  other  side  of  tba 
river,  to  keep  a  f«'rry  at  or  near  the  same  place  ;  and 
from  this  order,  the  former  ferryman  api^ealed. 

Judge  HAYifooD — ^Thesc  orders,  f«ir  keepin^^  ferries, 
made  by  the  County  Court,  are  like  gi*ants  of  the  Ring 
for  the  same  pur|»oHe  in  thf  Etijclish  law  ;  and  thi-  liber- 
ty granted  by  them,  likeXhose  in  the  King's  grant,  are 
forfeitable  for  abuser  nv  non  user :  but  iliere  is  no  evidence 
set  up  of  lm|)t*o|K'r  behaviour  in  (he  ferryman  ;  of  nam 
user  or  abuser.  The  act  of  1784,  clu  14,  sec  i  ^  15,  has 
ordered  bonds  to  be  given  by  the  ferryman,  in  a  large  |ie* 
nalt},  for  the  faithful  and  punrtual  disrharge  of  his  duty; 
he  is  thereby  liaiile  for  inattention  in  any  .s(»ecial  inslan- 
ces.  By  the  same  act,  five  pounds  penalty  is  inflicted, 
for  detaining  any  |iersons  for  want  of  hands,  boats  or  at- 
tendance. With  respect  to  ferries,  the  common  law  wa% 
that  no  ferry  nhould  be  erected  so  near  another,  bound  bj 
law  to  be  pro\  ided  with  crafts  attendance.  &c.  as  to  draw 
away  its  profits.  S  BL  Com.  219.  2  BoU.  M.  140.  It 
goes  upon  this  principle,  thaf  such  pitihtbition  is  for  the 
public  good  ;  aH  the  bent  way  (^f  encouraging  exp«*nsire 
undt  rtakitig8,  for  the  service  of  the  public,  is  to  serureto 
the  undertaker  the  pi*ofits  accruittg*  The  principle  of 
our  act  of  Aisembly  in  the  same.  1787,  ch.  16.  sec.  U  iii- 
flirts  a  penalty  on  those  wiio  transport  passengers  .i*  ross 

at  public  ferries,  not  being  duly  authorized.     So  does  the 
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act  of  1764,  eft.  3.  sec,  4.  ,  Tiny  ileim  it  unreasonable,  to^^'-^^^* 
8U(f*  I'  aitii'ht-r  to  iiiti*ifn'e  with  the  piofiiH  of  «  lei  ry  al- 
renity  r8tab!ish»*fl,  at  u  CfniNKierablt*  expcnre  iierhapvi  to 
theoMncr.  as  stirh  inierferrnre  is  disroiiraf^iiijj:  to  under, 
taking  «)f  that  Hort,  and  of  rourse  disachanta^enoH  to  the 
pubiir.  This  bt-in^  tlie  |innri|)le  of  nur  law,  I  am  not  for 
allowing  aiinthcM*  {vrry  to  be*  (\HtahliHhed  at  or  near  the 
same  place — it  might  di\  ide  the  pi'ofits  so  a8  to  rendei*  the 
ferr>  tif  no  \alue  to  eiilirr. 

Jnd^fi^e  Stonk — The  art  of  Assembly  empowrrs  the  (458) 
County  Court  to  establish  frrries  wht*r«*  mressnty — tln'y 
are  ili»*  proptr  judges  uheic  it  is  fit  to  «'Stabli-h  thnn.— 
If  they  deem  it  proper  lo  establish  two  fcrrlrs  at  ih**  same 
plare^  the}  ma\  do  so.  There  are  two  ferries  esiablish- 
ed  at  the  same  pl.ire,  in  several  parts  fif  jhis  StaU' — this 
proxes  the  power  of  the  County  Court  to  establish  ihem. 
Sic  adjoumatur. 

Note. — That  the  County  Court  tloes  possess  the  power  to  establish 
more  than  one  ferry  at,  or  "tar  Mic*  .s:«mr*  ;»l .  -r,  s*»«  ms  not  to  !i;tvr  l^fen 
tloiibted  in  Iherast-  nf  Beord  ^  Merrill  v.  Lonir,  2  Car.  Lavt  Repoti  69, 
but  it  iii  th>  re  >Hid,  that  the  ])iihlic  f»ith  pi'  <l)i^t*d  to  th  iir^t  .'  :'tLe« 
oU){lit  i)i>«  to  be  viol  it  d,  ut.lcSs  <he  public  intere^l  iiianiU  :>tly  Uc.naiids 
the  eatablishment  of  an  aJ(lit*o  1.4    feny. 


HILLSBOROUUU,  APRIL  TERM,  1797. 
Kennedy  &  Co.  r.  Fairman. 

I'roof  of  the  clerk's  hand- writ inj?,  in  entries  made  on  the  Plaintiff '• 
books,  shall  not  be  vdrnitted  while  the  clerk  is  livittg-,  although  b« 
ni:«y  be  absent  from  the  country. 

Assumpsit,  for  ^oods,  wares  and  merchandize,  sold 
and  drlivered*  &r.  and  upon  the  ji^eneral  issue  pl<  aded, 
the  rause  now  rame  on  to  be  tried.  Tl»o  F);tintift*utfrred 
a  deposition  taken  in  Maryland,  which  pro\ed  thf: entries 
in  the  Plaintiff's  boiiks,  to  be  in  the  haod-writinti^  of  a 
person  who  was  a  clerk  of  the  Ptaintift''s  at  the  time 
^vhen  the  entries  were  made,  aod  who  at  the  time  of  thb 
dft)0!Hition  taken  was  on  a  >oya^e  to  the  West-Indies.— 
Davie*  for  the  Defendant.  oh|ecfed  to  this  esidence,  »uid 
cietl  Ccnvper  v.  Mirsdenn  Esp  Rep.  2.  He  urgi  d  the  dan* 
jEjei-  of  such  e\ide:ic'e,  I'lriiii  is  iTcefvnhlc,  a  man  may  get 
Ins  clerk  to  make  what  entries  he  pleases,  and  to  what 
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^,^^i„^^  AiQoant  also  -he  please8,  and  then  set  out  on  a  voyage  ta 
tht*  EunI  or  ^est-Itidies,  and  the  entrie>9  will  finable  the 
pritiripal  lo  re(*o%e»  the  monies  rontaiiM'd  in  iheni,  by 
proving  the  hand  >»riiiiipf  ortlierlerk.  Williams,  e  amtra. 
Such  evidence  Hhh  ben*  admitted  in  our  courtM.  It  was 
admitted  in  a  case  at  Fa>ett<*ville,  where  the  Plaintiff's 
clerk  had  f^tuw  to  S(»me  of  the  Northern  States. 

Hatwooo,  Judfce.--lt  has  been  admitted,  I  believe,  in 
the  rase  cited  hy  Mr.  fVilliavM  ;  that  cam*  wan  cited  and 
stated  by  some  of  tlie  bar  at  Fayetteville,  in  the  course 
/  of  their  argument,  some  time  after  it  took  place.  I  was 
informed  .»f  the  decision  soon  after  it  took  place,  but  for 
my  o\%n  part,  I  was  always  opposed  to  the  principle  of 
ity  and  took  the  earliest  opportunity  at  the  next  term 
after  it  happened,  and  at  Fa>etteville,  where  the  decisioo 
was  given,  to  give  it  my  disapprobation.  There  a  case 
came  befoi'e  the  court,  where  the  clerk  had  gone  toCieor- 
gia,  and  it  was  offered  to  substantiate  the  account  by 
proof  of  his  clerkship  to  the  Plaintiff,  and  that  the  en- 
tries were  in  his  hand-wnttng.  This  evidnnce  was  re- 
jected  by  myself,  and  Judge  Wiixiams  seemed  to  concur 
that  the  evidence  was  not  pt'op<T.  1  am  of  opinion  most 
clearly,  the  evidence  nou  offered  is  improper,  and  ought 
not  be  received  for  the  reasons  offered  by  the  Defendant's 

(459)  counsel.  The  admission  of  such  testimony  would  be 
immt*diately  followed  by  a  long  train  of  frauds,  as  the 
committing  of  llliem  would  be  rettdered  so  easy  and  in* 
vitiiig  by  it. 

Judge  Stonr. — I  am  nf  the  same  opinion.  We  should 
take  care  not  to  o|»en  a  door  to  the  practice  of  frauds. — 
The  receiving  of  such  testimony  is  certainly  liable  to  the 
inconveniiMices  mentioned  by  the  Defendant's  coonaeL— 
The  evidence  was  rejected. 

Anonymous, 

No  point  can  be  ntsed  in  •  special  verdict,  except  what  appears  upoa 
the  record.  No  pfrann  can  plead  the  statute  of  limitations  exeept 
the  Dt'fenciant.  Tue  ^tM'Ute  of  limitations  will  run  although  tie 
Defendant  may  be  out  of  the  country. 

This  wa^  a  special  case  for  the  opinion  of  the  coartt 
in  which  th**  question  proposed  was.  whether  the  act  of 
limitstionM  ^ould  run  tgninst  the  Fiaintiff  when  the  De- 
fendant ^^as  tieyotid  se^vs.  And  Mr.  Duffy  brought  oa 
another  q^ueatiooi  which  was  not  on  the  record,  hot  which 
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as  to  its  subject  matter  he  said  lie  could  make  out  by  Apr.  1797. 
proof;  namely,  wht'thwr  a  ptrsun  call<*d  into  court  as '•■^^^''^^**' 
gariiistkei*,  could  plead  the  act  of  limitations  for  lli«*  priti- 
cipal  Defendant,  whos«*  property  was  attached.  For  the 
latter  point  Mr.  Duffy  citf  d  2  BL  Rep.  76^,  to  764,  and 
as  to  the  first,  he  argued  that  by  the  Equity  of  the  act, 
itou^^ht  not  to  run  when  a  Defendant  was  beyond  sea* 
The  reason  why  length  of  time  is  a  bar  at  all,  is  because 
of  the  presumption  from  thence,  that  the  deht  is  satisfied, 
thou{j;h  the  evidence  of  a  dlsrharge  is  lost — where  such 
presumption  cannot  fairly  sirise,  the  act  ivill  not  attach*  , 

It  cannot  fairly  arise  here,  for  the  Defendant  hath  been 
absent  ever  since  the  accruing  of  the  debt*  We  may  even 
suppose  from  this  record,  the  debt  was  not  contracted  in 
this  country  but  beyond  sea,  where  the  Defendant  resides; 
if  so,  perhaps  the  debt  is  not  subject  to  our  act  of  limita- 
tions at  all — certainly  the  act  did  not  begin  to  run  in  this 
country,  and  if  it  did  not,  the  bein^  beyond  sea  is  within 
the  saving  of  the  ret.     Davie  argued  e  contra. 

Per  curiam — Wv^  ai'C  very  clearly  of  opinion  that  the 
act  of  limitations  cannot  be  pleaded  by  any  other  person 
than  the  Defendant  It  does  not  appear*  however,  by 
the  record,  that  the  plea  was  pleaded  b>  the  garnishee,  and 
we  cannot  receive  any  verbal  testimony  of  that  fact.  We 
are  bound  to  follow  the  record*  As  to  the  point,  whether 
the  act  will  run  against  the  Plaintifi*  whilst  the  Defend- 
ant is  beytmd  sea — the  Defendant  was  in  fact  in  this 
country  when  the  debt  \^as  contracted,  though  that  is  not 
stated  in  tiie  record  so  as  to  enable  us  to  take  notice  of 
it — laying  that  out  of  the  case,  our  act  makes  no  saving 
in  ra\or  of  a  FlaintiflT,  where  the  Defendant  is  beyond 
sea.  The  British  art,  which  had  the  same  savings  as 
ours,  was  ajways  construed  not  to  save  the  Plaintiff's  ^459^ 
action  when  the  Defendant  was  beyond  sea,  and  that  oc- 
casioned tfie  4th  and  6tt)  JinnCf  c*  16,  $.  19.  If  the  De- 
fendant wasiu  this  country  when  the  contract  w:is  made, 
and  the  act  began  to  run  against  the  Plaintiff,  it  wilt  run 
on  tiotwiihstanding  the  Defendant's  removal ;  or  if  it 
had  not  began  to  run  before  his  removal,  his  absence  will 
'  not  suspend  its  o|ieration  ;  or  if  he  reside«)  beyond  sea 
at  the  time  of  the  contract,  and  the  Plaintiflf  wilt  make 
use  of  the  remedies  offered  by  i>ur  courts,  he  must  accept 
•f  them  upon  the  terms  imposed  by  our  law  ;  that  is  to 
aay^  he  must  bring  his  suit  w  ithin  three  years.  Lei*gth  of 
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« 
•^J^^^'^' tiinrs  is  naturally,  and  evei-y  wli«'re,  presumption  of  pay- 
'  iiieiit  ;  wjiort'  no  fiine  is  titnttcd  iiy  law,^Uie  prt* suiiiptiim 
is  left  to  be  gtivcriiod  by  su/Ii  rircurastiinces  as  are  sitffi- 
citMil  lo  rnise  it  ;  wiioi-e  Mi/  law  tiHS  fixf'd  the  tiiof,  ihc 
pr<*supi|)ti«tu  in  not  left  U*  be  re^^^tiiated  by  (ipinioii,  but  it 
mn^i  iirise  alter  the  iitjiM*  of  the  p»vHcribed  time.  H  in 
this  country  no  time  w.4S  limited  by  an  express  Un*,  yet 
payment  of  tliis  dcbi  mij^lit  be  inferred  from  a  lapse  of 
Ihree  years,  \vliere\er  it  was  contracte<l.  This  proves, 
that  all  Contracts  vvlierever  made,  are  subject  to  he  af- 
fected by  ihe  lapse  of  time  in  e^ery  country,  particularly 
by  a  lapse  of  three  years,  when  there  is  no  circuiiiKtaiice 
atteiidiii.;^  tiie  case  that  can  legally  safe  the  Plaintiff's 
riglit. 

NoTL. — Upon  the  point  of  ihe  act  of  itmitations,  see  RidUy^s  Adm*r9* 
V.  TViorpe,  2  //ay.  343.  McI^Uan's  AdmW.  v.  HilVn  Es^r,  Con.  Bep. 
479.  Jonet  v.  Jiroddie,  3  Murph  594,  which  %pe  constructions  upon  the 
act  ol  1715,  c,  48,  The  uv«.  His  <»t  t»iese  cises  would  seem  to  •stab- 
iish  the  position  thai  the  act  b  guis  to  fun  against  the  claim  before 
ihwic  is  tony  person  ni  existence  who  can  assert  it,  but  the  last  case 
decutes  that  thern:  musi  be  sonj'  person  in  existence  at  the  time  of  the 
dean*  of  the  de  'tor,  who  might  have  asserted  his  claim,  in  oitler  to 
give  •  ttVcl  to  iht-  siatute  This  case  also  *nit'ntions  that  in  the  case  cC 
McI^Uan*s  Mm'r,  v.  Hill's  ExW,  the  laci  that  McLelkai  wa»  alive  at 
HiU-'9  deatii,  is  omitted  in  Von,  Bcp.  so  that  that  case  esiablisbes  nothing 
m-r^-  tiKin  that  when  the  siatmo  once  begins  to  run,  nothi'>gCi»n  ^op 
it,  whicn  IS  well  estabJished  by  il  .he  auth  <rities.  Would  not  the 
'  principle  adopted  tn  Jones  v.  Broddie^  equally  apply  to  the  case  where 
there  is  nd  Detiendant  \\\  this  country  to  whom  the  PlaintifTcould  apply  f 

Aiionymuus. 

Where  two  Judgments  are  obtained  against  an  administratov  the  first 
an  absolu  e  one,  but  the  se-  o.ui  -a  ^tionc/o  judgment,  snd  assets  af- 
terwards come  lo  his  Hands,  Hatwuod,  Judge,  said — ♦hat  thcasaeu 
muM  ue  applied  to  tiie  fii^t  judgment ;  but  Stonb,  Judge,  seemed 
clear,  that  they  should  go  to  the  satisfaction  of  the  second. 

This  WHS  a  scLfa.  to  have  execution  uui  ofa-sscts  come 
to  the  hands  of  rhe  Uetentiant  since  thisjiid<;nie:it  ubtaio- 
ed  a^.iitist  him  nf  kssi'Ih  infnturo.  To  thi^  sd.ftu  the 
Defeudatil  pleaded  ainon^st'otlier  things,  a  former  jud*- 
ment.  The  jury  found  a  former  jud|i;ment  recovered  at 
Wilmin,(i;ton,  not  yet  satisfied,  and  that  fifteen  pounds  hid 
come  to  the  Defmdanl's  hands  since  the  Jud,<inent  on 
^Uich  this  icufa,  is  |g;rouitd*  d.  which  was  a  judgmeiilto 
be  s.itished  quando  assets  acdderinL 

Stunk,  Justice — riiis  fifteen  pounds  must  be  applied 
towards  satisfaction  of  the  latter  judgment    As  to  the 
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former  jadjj^meiitf  if  is  not  a  joilj^tiieiit  to  be  satisfied  out  of '^pr- 1797. 
assets  tn /lifuro  ;  and  when  obtaineil,  ii  must  hnw  been  ^^^^'^^'^^ 
on  the  admission  of  t\w  Defendant  that  ht  had  then  assets 
to  satisf)'  ity  otht*rwise  hi*  would  have  pleaded  a  want  of 
them«  and  then  the  judgment  would  have  been  absolute^ 
as  to  the  assets  he  had,  and  for  the  residue  to  be  levied 
out  (if  assets  which  in  future  should  roine  to  his  hands* 

Hatwooo*  Justice — When  a  judja^ment  is  rendered  (46]) 
against  an  executor  or  admitiisirator.  ihoujg;h  it  he  gene- 
rally, to  be  levied  de  bonis  testataris*  without  saying  any 
thing  of  assets  in/uturOf  that  judgment  must  be  satisfied 
prior  to  any  subM-qiient  ojie.  The  executor  m»y  ha\'  suf- 
fered it,  knowing  assets  wiuild  afterwards  come  to  his  • 
hands  sufficient  to  satisfy  it — by  admitting  assets  he  has 
made  himself  absolntely  liahle  U>  the  debt.  Siiall  he  be 
absolutely  liable,  and  yet  not  permitted  by  law  tf>  reim-  ' 
burse  himself  out  of  assets  ?  Must  he  |ia>  the  former 
judgment  out  of  his  own  pocket,  though  lie  has  assets  in 
his  hands  v^ufficient  to  satisfv  it  ?  Supfiose  he  had  paid 
/  this  jtidi^ment,  or  the  tlebi  before  judgment,  witi<  lisown 
money,  trusting  to  the  coming  in  of  assets  for  his  reim- 
bursementy  would  he  not  tlicieby  have  entitled  himself  to 
retain  assets  to  that  amount  when  they  should  come  into 
his  possession  i  If  iiec«»uld  thus  i-oiinuurse  himself,  hav- 
ing paid  the  debt  or  judgment,  why  not,  wiien  he  has 
made  himself  liahle  to  the  p<iyinenc  of  it  ?  It  is  wvU 
kiioWn,an  exetn'or  may  plead  judgments  otitained  agaiii-t 
him  wlien  subsequently  sued^  and  there  is  no  instance  of 
a  replication,  that  tlie  assets  came  to  hand  after  the  judg- 
ments were  obtained. 

Some  of  the  bar  not  concerned,  expressed  a  clear  opt« 
nion  that  the  fifteen  pounds  sliould  be  applied  to  the  Lit- 
ter jud<(nieht,  whereupon,  ^he  court  timk  time  to  advi.se; 
and  afterguards,  the  cause  being  again  mentioned,  Ju<lge 
Hai  WOOD  said,  he  continued  to  be  of  the  same  opinion  he 
was  the  otlier  day.  There  were  not  many  auih<irities  in 
point — he  had  however  found  one  in  12  Mod.  196,  ^here 
it  is  laid  dowti,  that  the  pleading  (»f  thi  judgment  is  a  pro- 
tectioti  of  the  assets  which  you  have  or  may  have*  until 
the  judgment  be  satisfied. 

SxoNfiy  Justice — 1  do  not  think  that  case  applies — I 
am  i>f  the  same  opinion  1  was.  The  fifteen  pounds  should 
be  applied  to  the  latter  judi^ment.     Sic  adjournatur. 

NoTK. — Vide  1  Sound,  336  b^  wrvvre  ii ::-« s»iil — *'  Wiiere  tli«  exr-ca- 
tor  pIcAcls  several  judgments  outataodin^,  and  the  Plainliff  takes  a 
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Anr  179^.  Judgment  of  tsieU  infvtttfo,  the  future  »s«ett  shtll,  in  the  ftrtt  plsce> 
VZrir^,^  be  anpl  id  to  thow  ju  f^menU.     Ht-nce,  there  is  a  difference,  at  to 
'^^^^  Hj^  luiure  assets,  bei^ren  a  plea  oi  pkne  adminutrovU  iJtnerally,  aod 
a  special  plea  ot  plent  admnUtrami  prater  judgmcnta." 

Soutberlarid  v.  Mallett. 

A  decree  will  be  entered  on  an  award,  at  the  term  to  which  it  is  re- 
turned, if  no  exceptions  to  the  award  be  made  at  that  time. 

.This  vkas  a  nuit  in  Equity,  and  all  matters  in  di^pate 
iMid  been  referpod  to  Htbitratorsy  who  made  an  award  in 
favor  iif  Ci^niilainant— who  now  moved  for  a  dccrre  ac- 
•  C4irdiiig  lt»  the  terms  of  the  submission.     WiUiam^  e  owi- 
Iro— A  dt^cret-  raniioi  now  be  entered  on  thr  award,  for 
it  was  only  returned  to  thin  term.     The  Defrndant  is  ab- 
sent   has  not  been  served  with  the  nward,  and  has  had 
no  opportunity  to  except,     Davie  was  stopped  by  tlie 
coutt. 
(A6i)        Per  cwriam— The  practice  never  Ijas  been  to  wait  for 
•  excepiions  against  an  award.    The  party  is  present  at 

the  t'xiimination  by  the  arbitrators— he  is  notified  of  the 
time— he  may  api^ly  at  the  ultimate  time  appointed  for 
its  delivery  or  pnblication,  and  know  the  contents— he  Is 
or  ouclit  to  be  in  court  attending  on  his  suit,  and  may  ex- 
cept to  an>  ihit»g  impi0|ier.  If  JIfr-  Wittiams  will  now 
make  any  exceptions,  we  will  hear  them,  and  if  pn^per, 
give  time  lo  support  them  ;  but  we  will  not  wait  for  the 
party  to  make  exceptions.  No  exceptions  being  made, 
there  was  a  decree  according  to  the  award. 

Anonymous. 

Vht  fifteen  daya  before  the  term,  in  which  appeals  itautt  be  ftled  in 
the  SuperiorCour,  are  inclusive  ol  the. day  on  which  the  appeal 
is  filed,  and  also  of  tUe  first  day  ol  the  term. 

This  appeal  was  lodged  with  the  clerk  of  tlie  Superi- 
or Court  i.n  the  28ih  September — the  term  cinnmenced  on 
the  6tli  ot  0<  tober.  AfttT  argument  by  Davie  and  ffTl- 
liams* 

Judge  Hatwood— I  am  of  opinion  the  Legislature  al- 
lowed firte<»n  day^,  f  »r  the  purpiise  of  affording  the  appel- 
lee time  ^o  roiue  t.»  the  wfiice  and  ^re  wlietlier  or  not  the 
papers  w/.c  lod.tc»»l  tltfie,  and  afterwards,  to  go  to  any 
part  of  the  State'  and  get  hia  testimony  and  return,    hi 
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^her  words*  that  U  u  as  intended  to  hIIow  him  fifteen  tra-  Apr.  1797* 
veiling  dayHf  after  knowing  the  apjpeal  fiaiiers  were  lod- 
ged ;  and  tliat  therefore  there  ^botild  be  fifteeii  clear  days 
excludinp^  the  day  of  filing  and  the  fii*Ht  day  of  the  terfn« 
Suppose  they  had  said,  the  papers  sliould  have  been  filed 
one  day  before  the  term  ;  if  it. could  be  filed  on  the  first 
dajr  of  the  term,  the  a{>pellee  would  have  no  time  to  pre- 
pare ;  if  filed  on  the  day  before,  and  that  allowed  to  be 
one  day,  it  might  be  filed  on  the  last  mmnent  of  that  ifay* 
and  the  term  coihmence  on  the  next,  8o  there  would  be  no 
time  allowed. 


SToifS,  Justice— Ifi  a  rase  at  Edenton  la»t  term,  it 
was  decided,  that  the  day  of  filing  and  the  Ai'st  day  of  the 
term,  were  both  to  be  reckoned  inclusiie.  The  reasons 
of  this  decision  then  appeared,  and  do  now  appear  to  me 
to  be  strong.  These  were,  that  heaty  |>enaltieH  ifrere  an- 
nexed to  the  not  bringing  a  tratisrript  up  in  titnc — affir- 
mation of  judgment  with  double  costs  by  the  act  of  1777, 
twelve  and  an  half  per  cent,  interest  by  tlie  act  of  1765, 
and  therefore  the  act  ought  %  be  so  construed  as  to  avoid 
the  penalty,  and  not  so  as  to  multiply  the  chances  of  in- 
curring it^.  Moreo\er,  the  right  «)f  appealing  infavnt^d 
in  law,  and. ought  not  to  be  abridged  by  the  construction 
we  put  upon  the  act. 

Judge  HATwooD^lf  it  has  been  decided,  though  a<- 
gainst  my  opinion,  as  it  is  only  a  matter  of  practice,  and 
as  uncertainty  in  such  cases,  is  a  gn*at  evil,  1  tiad  rather    f46d) 
adopt  the  decisifm  than  leave  the  matter  in  uncertainty.     ^ 

Fer  curiam — ^The  papers  were  brought  up  in  time ;  let 
the  cause  be  placed  upon  the  trial  docket. 

State  T.  Bradley.     [5.  C.  anlt  403.] 

The  words  usigned  in  an  indictment  for  perjufy  wrre  that  «  Qailhig 
did  not  interrupt  the  constable  in  driving  the  catil*'  to  CkUbng's 
houae^''  and  the  words  prored  were,  that  **€Mtling  did  nn  Ansist 
in  driving  the  cattle  from  the  officer."  It  waif  ht  liJ»  thai  thV  wofda 
charged  must  be  clearly  and  evidently  of  thf  same  meauini..  without 
the  help  of  any  implication,  or  any  thing  extrinsic  (  and  tlmt  in  this 
case  the  variance  was  fatal.  * : ' 

This  cause  was  now  brought  before  the  court,  and  they 
took  time  to  consider  of  it,  and  to  look  into'autborities^, 
and  after  a  few  days  gave  judgment. 
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Apr.lT^r.  Per  airiam — We  have  looked  Into  the  aathorities  ia 
8alk.  660.  Doug.  193,  665.  Cawp.  2^9.  1  Term  235.  2 
H  P  €.  436.  s.  36.  The  renulf  of  these  caHen  Reeai«<  to 
be,  that  any  the  lenst  variaiire  in  the  ciefiriiption  of  a  re- 
cord, is  fatal — and  as  to  thiii|^  wriften,  that  they  ma}  be 
described  two  ^ayn  ;  either  by  the  tenor  orarcordtng  to 
the  substance*  When  drsciibed  by  the  tenor,  the  \tvj 
uofds  must  be  followed;  but  ihe  omi«*8ion  of  a  leiteri 
not  altering  the  word  to  anotlier,  is  not  fatal.  If  }ou  de- 
scribe the  thinf;  written  by  its  subf^tance  and  effect,  then 
you  need  not  H«-t  down  the  tery  words  written;  but  if 
you  describe  thi*  same  sense  and  meaning,  it  will  do.-^ 
Ah  to  the  woids  8|iokeii»  ttiere  can  be  no  tenor  of  thpoiy 
and  tlierefore  v%here  the  sense  and  meaning  of  the  words 
set  deiwn  in  the  Indictment,  is  |ii*eciBel}  the  same  with 
th«»He  iM'oven  in  the  evidence,  though  mit  the  very  same 
Win  ds.6uch  evidence  will  snppori  iht  indictment ;  but  then 
th«'  mertning  must  be  e\idently  and  clearly  the  same^ 
wrjihout  the  help  of  any  implication  or  any  thing  extria- 
sic.  The  oath  charged  to  be  swnrn  is,  that  Oatling  did 
not  interrupt  the  CnnstMble  in  driving  the  cai*le  t<'  Gai- 
ling^s  honne  :  the  evidence  is,  he  swore  Qatling  did  not 
assist  ill  driving  the  cattle  from  the  officer.  The  word* 
contitiiMd  in  ihe  evidence,  are  not  necessarily  of  the 
samr  sense  .tnd  meaning  witli  those  laid — fheref«»iT  let 
the  juijgiitent  be  ancsted,  and  it  was  arrested.  Vtde  L 
JL  l'515.  2  8tra.  787. 

NoTK.  — 6Ya^  V.  (ofeif,  If.  C.  Term  Eep,  272.    See  itso  WlMm 
T.  Fncmont  1  Dev,  Rep.  271. 

State  V.  Adams. 

In  an  mdictment  for  horse-fttealing,  the  jury  may  infer  from  cireun* 
stHticf.s.  thuf  the  horse  wan  Ukftn  by  the  prisoner,  in  the  dismclin 
whirl'  he  \n  tried,  although,  he  was  never  seen  with  the  horse,  in 
that  dis<  rict. 

Indictment  for  horse-steaiingy  and  not  guilty  pleaded;, 
and  np«»n  trial,  the  evidence  ^a><— that  the  horse  «aR  lo^ 
in  Wake  county,  on  thr  lOth,  and  was  in  jldams' pos*><'S- 
sinn.  sixt}  niiles  frnm  the  place,  on  the  16'buf  fhenioii  h« 
There  he  sold  him  to  one  nf  the  witnesses,  atid  said  In*  bad 
purchased  him  a  few  da>s  hifoie,  nenr  Edenton,  distant 
ijnni    lence  about  twf»  hundred  miles. 

-Diiffy^  for  the  prisoner— There  mu«i  be  a  proof  of  the 
taking,  and  that  must  be  in  the  district  where  the  priso- 
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ncp  is  tried.     In  ihr  \m  -^ent  ra«e,  tiMTC  is  no  proof  of  a  Apr.  1797. 
tHkiiij^  III  Ws  ke,  uor  was  the  prisonri*  ever  seen  in  pos-  ^^^^""^^ 
session  of  tlie  ht»p»e  in  this  cliHtricf  ;   ihe  place  where  he     ("^64) 
sold  the  horse  to  Mie  uiinesH,  is  in  itiedisMJrf  f)f  Sflli«*hu- 
r>«     It  is  probable  he  nii^hf  have  recei\cd  the  hoi-se  (Voin    . 
the  persiin  that  did  hteal  him. 

Per  curiam — When  a  horsi*  is  stolen,  and  is  found  in 
possession  oi'  a  man,  at  such  a  distance  from  tlic  place 
'i^hert>  tlie  horse  was  missin,^,  hi  ^o  short  HTtime  »tftor  as 
shews  he  must  have  cotnt>  directly  from  that  pl-tce,  and 
without  any  hiss  of  time,  that  is  such  evidence  as  a  jury 
ma}  infer  the  i^uilt  of  tJK'  pi  isoner  upon,  as  if  ralbes  a 
violent  presumption  a.tc^inst  him,  that  he  was  the  taker. 
R  ih  how<*ver,  not  conclusi\e.  Any  circumstance  indu- 
cing a  prohabilit)  that  Die  prisoner  Wivy  ha\i*  gotten  Mm 
htHiestly,  will  tender  it  ioipioper  Cor  a  jury  to  convict,— * 
The  case  in  Hale^  v\liei-e  a  fhiefwas  (lurburd,  and  finding 
hiflnseir  prc^sidy  j2;ot  down,  drsiriii.e;  a  man  in  the  road  to 
hold  his  horsi'  till  he  returned,  and  Wit"  innocent  man  uas 
taken  \%ith  the  horse,  piovrs  how  necessary  it  is,  to  use 
caution  in  convictions  founded  upon  pt«'»umpii\e  testimo- 
ny. There  is  however,  part  of  the  evidence  in  (his  case, 
which  shews  probably,  tliat  the  prisoner  did  not  get  the 
hori^e  from  another.  He  said  h<'  had  purchased  him  near 
£<fenton — there  was  not  time  sufficient  to  travel  the  horse 
ta  £dentori,  and  hack  to  the  place,  wht^re  the  prisoner 
sold  him.  If  fmm  circumstances  the  jury  Infer  a  taking, 
thi'  itiference  also  follows  that  he  was  taken  at  the  place 
where  niissin^,  and  that  was  in  this  district. 

The  jury  found  him  guilty^  atitl  he  had  judgment  of 
death. 

Galbraith  r.  Whyte.  ' 

Per  curiam, — Caveat  emptor^  applies, where  a  man  pur- 
cha^i'S  an  article  of  personal  property  not  in  the  vendor's 
posfcessitni.  He  oujfiit  iti  Hiirh  <  ase  to  require  a  witcianty 
— ttie  not  b(4ng  in  possession  gives  reason  to  doubt. — 
Another  casi*  is,  where  the  thing  ^^old  has  some  visible, 
quality  which  ie'<»sens  its  \alue.  Where  it  has  a  quality 
less'-nitig  its  ^ahle,.  ami  that  is  not  disco icrable  by  ordi- 
nary inspection,  it  is  o'i'eruise  ;  in  such  case  thi  re  is  no 
med  of  an  exhess  warranty — t*%ery  man  is  hiHind  to  be 
honest— he  «mght  to  discover  to  the  vendee  all  such  pro- 
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A?r  1797.  perties  as  if  known  inif^t  probably  draposi^  hfn  not  to 

^0^^^^^^'*^  purchase^     If  m  man  8eil  an  unfioimd  horne.whoHp  «lisor* 

(465)    tier  is  not  known*  and  receives  lull  valm*  an  Tor  a  -^ound 

hofge,  an  action  lieit  afcainsi  tin*  vendor  ;  and  thataclioa 

may  be  an  assumpait  Htaiing  tlie  sale*  and  that  the  vendor 

undertook  that  the  horse  wasaotind. 

NoTs.—Upon  the  mibject  of  wamntv  on  the  sale  of  chattels,  see 
BuiL  N.  P  (^Brid.  Ed.  J  SO,  a.  to  32.  b.  Comyn*a  on  Con.  238  to  2SQ, 
Cooper't  Jwtiman,  609.  Thompwn  v.  TVtfe,  1  Mutph.  97.  Lamett. 
^uUTb  MmW  Ibid.  Sheber  v.  Bobinson  ^  othen^  2  Murph.  33.  GU- 
Christ  \  Marrow,  2  Car.  Law  Bep.  607.  Erwin  v.  MaxweU  3  MtirpL 
24l.  .Ayres  y.  Parks*  Admr.  Uc  3  H.rwktS9.  Mngt\.  BoiidU  Slovak- 
ier.  Ibid.  lOl.  Brittuin  v.  brad  U  othrrt.  Ibid.  222.  It  will  be  seen, 
from  some  of  the  authoritii  s  referred  to,  th:<t  the  position  :h:«t  a  fiiH 
price  for  a  borst-  implies  u  wairauiy  of  »oundheH*>,  ahhouicfa  once  SQp- 
poaed  to  be  law,  is  now  oTcmiled,  bo'  b  in  England  and  in  this  Sttte. 

■ 

Troxler  v*  Oibson. 

An  amendment  cannot  be  permitted  in  an  ejectment,  ao  as  to  embnoe 

land  not  mcluded  in  the  declaration. 

Ejectment.  The  Plain  tiff's  patent  described  Uie  last 
line  as  running  a  course  and  distHncCf  which  led  nut  to 
the  beginning,  but  through  the  body  of  the  land.  And 
the  PlaiNtiffN  attorney  in  draxiing  the  derlamtion,  fnU 
lowing  that  description  instead  of  saying,  tlience  to  the 
beginning  ;  s(»  a^'  to  ha\e  included  the  land  in  dispute^ 
which  lay  bet^ieen  the  beginning  point;  and  that  which 
tenninatrd  the  last  line  as  described  in  the  patent.  Dark 
moved  for  a  noosuif,  saying  It  was  needless  to  go  into  the 
cxaiiiiiiHMon  of  testimony «  since  it  was  iinp4»ssibl4*f(»rthe 
PlaintiflTto  gi\e  hii>  evidence  re^-pecting  tlie  land  really 
in  disi»utr,  as  it  was  not  demanded  in  this  declaration. 

Per  curiam — Land  not  demanded  cannot  be  recovered 
by  any  judgment  of  liie  court  ;  and  in  the  piTaent  case 
no  land  is  dt'maiided.  but  that  which  (he  Plaintiff  lias  no 
claim  to.  This  point  has  been  often  decided  in  our  courts. 
It  was  80  deridrd  in  this  very  court  a  few  years  ago,  ia 
the  case  of  Hunter  and  Jones,  Let  the  Plaintiff  be  called. 
The  court  rec«'tiun«*ndrd  t«t  ^Vr.  Duffy  to  take  a  rule  to 
shew  Cause  why  the  declaration  slinuld  not  be  amended, 
saying,  perhaps  au^hiH'ities  may  be  found  to  justify  an 
.anundment,  or  perhaps  the  act  of  1790  may  authorise  it. 
A  rtili'  \\as  taken.  A  (tec  wards  tlit^  case  was  argued  by 
Mr.  Duffy  for  the  amendment,  and  Davie  against  it.  Mr. 
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Duffy  produced  a  fsfretit  number  of  cases,  but  seemed  to  '^P''-  ^^- 
rely  chiefly  on  the  case  iti  4  Burr.  2448.  -  ^ 

'  Per  curiam^^TUtHe.  chs«*s  shew,  that  the  demise  may 
be  enlarged,  but  none  |s;o  ho  Car  as  to  shew,  that  the  de- 
scription of  the  thin^t;  demanded  may  be  altered.  If  it 
conid,  a  Defendant  might  be  at  a  great  expence  in  pre- 
paring to  defend  Jiis  title  to  one  tract  of  land*  and  after* 
terwards  be  forced  to  go  through  the  same  process  as  to 
another,  and  for  a  third,  and  so  on  ad  vrfinitum*  For 
if  it  is  proper  to  alter  the  pe/ifiiin  in  the  first  instance, 
vfUy  should-  it  not  be  done  afterwards  as  often  as  the 
PlaintifT  pleases.  If  after  tlie  institution  of  the  action^ 
the  Defendant  sells  that  part,  not  inclirdrd  in  the  decla- 
ration, and  then  an  amendment  is  permitted,  which  will 
include  it,  the  purchaser  having  acquired  the  land  pendeiUe 
litCj  will  be  bound  by  the  decision  though  no  party  to  it. 
The  amendment  would  be  of  littleservice  to  the  Plaintiff^ 
as  it  would  be  i*equired  of  him  to  pay  all  the  costs  up  to 
this  time.  However,  it  sut&ces  to  say,  there  is  no  pre- 
cedent in  th<'  books  for  such  an  aniendment — ^the  petitum 
cannot  be  amended.  The  court  thought  a  day  or  two 
ago,  that  possibly  it  might  be  amended  under  the  act  of 
1790.  c.  3,  $»  9.  but  upon  ctinsirieration,  we  think  that  act 
does  iiotextend  to  thisca^^e.  It  hasbeen  decided,  that  under 
that  act  all  such  matters  of  form  may  be  amended,  except 
such  as  are  specially  demurred  to  ;  and  that  where  a 
'  special  demurrer  was  not  jiroper  as  to  the  matter,  no 
amendment  could  ba  made.  In  ejectment  there  can  be 
no  special  demurrer  on  account  (»f  the  form,  for  the  De- 
fendant is  admitted  upon  terms  ^»hich  preclude  it;  yet 
such  irregularities  as  in 'other  actions  might  be  proper 
subjects  tor  a  special  demurrer,  shall  in  this  be  amended; 
otherwise,  the  ejectment,  which  is  a  liberal  action,  would 
be  in  a  worse  situation  than  any  other.  Special  demur- 
rers do  not  lie  for  not  demanding  the  thing  intended  ta 
be  demanded  in  any  action  ;  thHt  omission  makes  a  sub- 
stantial defect  ill  the  declaration,  not  a  mei*e  formal  one. 
It  cannot  be  amended  in  a  point  so  material,  any  more 
than  a  demand  of  a  horse  in  detinue  or  repleun,  could 
be  altered  to  that  of  an  ox.  So  the  amendment  was  re- 
fused. 

N«TB. — rii/e  Adama  on  Ejectment^  205,  and  quere^  whether  such  an 
amendment  wouKl  oot  now  be  pt^rmitted  und^r  t  le  act  ut*l790.  Se? 
the  cases  referred  to  in  Uie  note  to  Cowptr  y.  EdtcwrdB^  ante  19. 
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Anoiij^mous. 

The  caveator  was  settled  upo'i  :>  f-  »ct  of  appropriated  land  for  imny 
yehrn,  and  hU'^poscd  tiii*  la«»  i  .a  dis;)Ut<^  to  be  included  wittii»«  bil 
boundaries,  when  in  fnct,  k  vis  not.  The  possci^sion  is^  stifed  to 
h  iVf  bifi'ii  upwards  of  tw  lUone  ye  irs.  It  uas  decid  d,  tli't  the 
caveator  was  not  en  i"  !  i>y  ih<'  miry  I  ws  <  1777  and  1779,  as 
not  having  cUiintd  wit't.iih'  tim*"  limited  by  «h  act— nor  by  the 
statute  ot  limitations  of  1715.  winch  «p|iheH  only  tu  claim.tnts  under 
paientii— tioryei  by  iU>  act  ot'l79*,  1  miiingihe  claims  of  the  Stae, 
as  that  act  'i>>  bottomcii  upon  <i<v  presumption  of  a  former  grant,  and 
is  not  applicable  to  vacant  lands. 

Per  airiam — The  ravt»atop  was  settled  upon  h  trart  of 
ap|it*o|M'iated  laud  for  inaii)  year^  anil  su)>p(istM|  the  land 
now  iti  (liS|Miti*  til  be  incliided  within  his  buiindarit^H  wlitm 
in  fact  it  was  not.  This  possession  is  stated  lo  havebreil 
upwards  uf  twenl>  e^ne  years.  It  is  now  allr.^od,  the  ju- 
ry liavf  found  an  impioprr  verdici  in  deriding  the  rij^ht 
of  entry  to  be  in  the  cau^atee.  h  is  ari^ued.  thaT  thera- 
veator  is  entitled,  either  nnclrr  the  fufry  laws,  the  act  of 
limitations,  or  the  act  for  ltinititi.<  the  claim**  of  the  Stute. 
We*  will  consider  each  in  its  order.  The  art  of  1777^ 
ch,  1  sec.  16,  entitles  such  as  iiad  actually  ]M»ssessed  or  im- 
proved an)  vacant  lands,  in  prelerenc*'  to  all  f»therSy  to 
enler  and  obtain  ji^rants  for  th>*  Same,  so  that  such  en* 
tries  be  made  before  the  first  ^tf  January,  1779.  Under 
this  act,  posM'ssion  jaji^esa  right  t)f  (ire-emption  fen*  a  cr- 
tain  time.  Tlie  rigiit  is  leniporary,  and  expires  if  not 
exei led  before  t'l*' ptM'iod  liinii'd  by  ttieact  ;  and  itieland 
became  rrce  for  all  person^  who  aiay  chuse  to  enter  and 
pav  Cor  it.  He  has  no  rij^bts  under  this  act,  for  he  did 
not  enter  wnhin  tin*  prescribed  time.  Then  the  afi  of 
1779.  c/i.  7,  iiec  i2,  is  nliod  on,  which  enacts  that  |ier-*o«« 
wh«»,liave  settled  within  tlie  bounds  of  a  former  entry  or 
survey,  and  have  improved  and  continued  in  peaceable 
ptKSsession  for  seven  years,  without  interniption  by  or 
from  the  person  ctaimiiij^«  or  declaration  of  right  to  tlie 
person  posM'ssed  unoer  such  entry  or  survey,  the  prrsan 
clainiiiij^  under  such  former  entry  or  survey,  shall  he  for- 
ever barred  of  his  ri,i;hi  of  entry  of  the  land  in  question, 
and  preference  shall  be  ii^iven  to  him  who  settled  on  iitid 
coniinui'd  peaceable  possession  of  ttie  same,  &c.  It  is  iir- 
giied,  that  a  possession  of  seven  ye  irs  under  this  act, 
gives  a  tille  t<»  Ihe  pos-^essor.  I  he  object  of  this  clau^ 
is  to  correct  the  generality  of  the  clause  in  the  act  of 
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1t777.    By  that  op  rarmer  entry  or  survey  in  Loftf  Oran*  ^P^-  ^^* 
mlU?s  offi<:e,  entitled  the  enttT«*r  to  a  preference  of  entry 
in  oiirji ;   and  by  virtue  of  such  former  entry»  he  ini.(;ht 
•turn  a  nian  out  of  possession*  wlio  perhaps  knew  nothing 
of  the  former  entry  and  had  settled  upon  tlie  land  and  im- 
proved it  and  never  had  any  intimation  for  seven  ^eara 
Irom  the  former  en terer»  of  his  pretensions  to  it.     This 
was  a  hardship  arising  under  the  former  law,  and  rh''  Le* 
fislature  meant  to  alter  it,  by  declaring  that  such  posses* 
sion  shofild  entitle  the  possessor  to  pre-emptioot  rather 
than  the  former  enterer.    They  did  not  intend  to  give 
Kim  a  prr<»perty  or  dominion  in  the  laud,  without  entering 
it,  and  paying  fur  it  to  tiie  State  ;  and  of  necessity*  tliis 
right  nf  pi*e-emptii»n  must  be  exercised  wirK?n  some  lim- 
ited time — for  if  it  was  ctinRned  to  no  limits,  he  might 
never  enter  at  all,  and  might  always  destroy  anoihei*'8 
.entry,  by  proving  his  seven  year's  possession,  and  so  hold 
the  land  al>vays  without  either  entering  it  or  paying  for 
it  This  act  was  made  in  January,  1779.  but  was  intend- 
.ed  to  regulate  disputes  that  had  arisen  or  might  arise 
under  the  former  act,  and  to  empower  juries  to  deode  in 
favor  of  possession,  where  ihe  former  enterer  had  enter* 
ed  in  the  new  office,  before  the  first  of  January,  1779,  or 
whf're  the  |K)Ssessor  had  entered  before  th  it  time  ;  fir  no 
dispute  could  arise  where  the  possessor  had  entered,  or 
miglit  enter  after  the  first  of  Jaimaiy,  1779 — the  former 
enterer  having  made  no  claim  before.    The  words  *•  which 
may  hereafter  arise,'*  cefer  to  .lisputes  to  arise  upon  ca- 
veats to  beentei'ed,  or  suspensions  upon  claims  then  at* 
ready  entered.     If  therefore  the  possessor  for  seven  yearsf 
who  had  a  right  of  pre-emption,  did  not  exert  th^t  ^i^j^ht 
before  the  time  limited  by  the  fornuT  act,  it  exuired — the 
former  enterer  is  forever  barred  to  claim  by  virtue  of  his 
former  entry ;  but  he,  as  well  as  any  other  citizm  mii^ht 
set  up  a  new  -claim,  as  for  lands  open  to  be  entered  by 
every  citizen  indiflferenfly.     The  caveator  has  no  right 
then  under  this  act  ;  he  has  not  claimed' in  due  time. 

it  is  next  contended,  he  has  title  under  the  act  of  limi- 
tations. 1715,  cA.  37,  $tc.  3  **  No  person  w>r  personSt 
nor  their  heirs,  which  Hhall  hereafter  have  any  right  or 
title  to  any  lands,  tenements  orhereditamentsv  shall  there- 
untu  enter  or  make  claim,  but  within  se%eir  years  after 
bis  her  or  iheir  light  or  title  which  deno'nd  or  accrue; 
and  in  default,  he  diall  be  utterly  excluded  and  disabled 
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Apr.  ir97.  from  any  entry  or  claim  thereafter  to  be  made.**  Tha 
^•^^^'^^^^  act  oriiiuitationfl  was  mad«  to  quiet  diBputea  ariainjsr  be* 
twrtMi  diflfei^ent  patentees  of  the  same  land*  and  tiioae 
claiming  under  them.  It  supposes  the  land  to  have  bees 
already  appropriated.  It  never  Mpeaks  when  the  ques* 
tion  conCfruH  vacant  lands.  The  preamble  she^iSy  it  was 
never  intended  to  operate  against  the  King  or  the  Lfirds 
Proprietors.  The  right  or  title  to  be  barred  by  a  neg- 
lect to  enter  within  seien  years*  is  a  rigtic  or  title  which 
by  the  common  law  may  be  preserved  by  entry — a  jn$ 
posseasioms  derived  under  some  grant  of  appropriation^ 
a  rij^ht  lofally  distinct  from  the  jus  pre'emptionis  created 
by  the  enti'y  laws*  The  latter  is  acquired  hy  the  circum* 
stances  mentioned  in  the  entry  laws,  and  is  lost  by  not 
being  executed  in  due  time.  The  former  is  acquii*ed  ori- 
ginally b>  grant  actually  issued,  and  is  continued  and 
transmitted  down  by  mesne  conveyances  or  descents*  and 
may  be  lost  by  Neven  years  adverse  possession  of  another* 
Till*  land  now  in  dispute  never  was  appropriated,  and 
theiffore,  ntMilier  of  the  parties  can  acquire  or  lose  any 
right  under  the  act  of  limitations* 

It  iw  next  argued,  that  the  caveator  has  title  under  the 
act  of  1791,  eh.  15*  **  Where  any  person  or  persons,  or 
those  under  whom  he  or  they  claim,  shall  have  been  or 
shall  continue  to  be  in  possession  of  any  lands,  tenements 
or  hereditaments,  under  titles  derived  frooi  sales  made  ei- 
ther by  creditors,  executors  or  administrators  of  any  per- 
son deceased,  or  by  husbands  and  their  wives,  or  by  en- 
dorsement of  patents  or  other  colorable  title,  for  the  space 
of  twetity-one  years,  all  such  possessions  under  surh  ti- 
tle^, stiall  be  and  are  hereby  ratified,  confirmed  and  de- 
clared to  be  a  good  and  legal  bar  against  the  entry  of  any 
person  or  persons  under  the  right  or  claim  of  the  State, 
&c.  provided  the  possession  st>  set  up,  siiall  have  been  as- 
certniued  and  identified  under  known  and  visible  lines 
and  boundaries*'*  Before  this  act,  persons  whose  lands 
had  been  actually  surveyed  and  marked*  and  who  had  ob- 
tained patents  which  had  been  lost,  and  no  registration  of 
(469)  tlieni  to  be  found,  were  liable  to  be  turned  (»ut  of  posses- 
sion, and  in  some  instances,  had  actually  lost  their  hinds 
by  pet  sons  who  entered  claims  for  them  as  vacant  lands, 
thongh  there  was  every  reason  to  sup|M>se  from  the  length 
of  poshession,  and  from  the  visible  boundaries  claimed, 
that  the  lands  had  once  been  appropriated*    The  act  of 
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iiaiitaKons  ^as  no  protection  to  fiarh  persons,  and  jnAtice  Apr.  1797. 
required  for  their  ^afpty,  tliaf  some  ien^fh  of  poHgt^flsion 
finder  such  circumfltances  should  be  tnlcen  a»  evidenci*  of 
A  former  appropriation  and  grant — and  shiuild  bar  the 
State  and  those  claiming  under  it ;   to  this  <>iid  the  act 
Vfns  made.     It  never  applies,  but  where  the  cirrumstan- 
ces  of  twenty*one  years  poHsesHion,  and  known  and  visi- 
ble boiindariest  induce  a  prenumption  of  a  former  grant. 
This  act  is  bottomed  upon  that  presumption.     It  operates 
upon  the  supposition  of  a  former  grant  now  Inst,  and  not 
otherwine.     In  the  present  case,  it  is  admitted  on  both 
sides,  that  the  lands  in  dispute  ai*e  vacant  lands — they 
cannot  therefore  be  a  subject  for  the  operation  of  this  act 
and  consequently  thjB  caveator  can  have  no  title  under  it. 

Anonymous. 

•Mr.  Jd^nnvood  moved  upon  an  affidavit  filed,  stating  the 
evidence  before  the  Justice  of  the  Peare,  and  shewing  his 
judgment  to  have  been  illegal,  for  a  writ  of  recordurt,  to 
bring  the  proceedings  into  this  rourt. 

Hatwood,  Justice — A  h  rit  of  fiilse  judgment*  is  a  writ 
of  right,  and  we  cannot  deny  it.  It  is  lilce  a  writ  of  er- 
ror which  tlie  party  may  bring  without  leave  of  (he  court. 

Sto!7£.  Justice — ^The  writ  of  false  judgment  and  the 
writ  of  recordarif  are  not  the  same.  v\  hen  h  recordari  is 
mov*'d  for,  1  think  we  have  |K>wer  to  refuse  it. — Sic  ad-- 
jaurnatur, 

NoTB.  — Thecase  of  ^rtcAei/v.  j^vfe/'fadministritors  wheh  was  a 
suit  before  a  Justice  of  the  Peace,  who  had  Kivt'n  jndg'meni,  removed 
into  the  Superior  Court  of  Ha* ifax,  by  writ  of  rer(r//Mrt«  was  brougtit 
on  and  argued  in  April  term,  1797,  but  not  dec'uied,  owing  toad  ffer- 
ence  in  opinion  between  Judge  Williams  and  JuHge  M>rAT«  WhytCt 
for  the  Defendant,  moved  for  in  is^^ut;  to  be  macfe  up,  and  the*  rause 
to  be  tried  by  a  jur\.  E  contra^  it  was  »rguf<(«  that  the  different 
modes  of  bringing  up  pro<  eedm^s  from  infr  riot  courN  not  <*f  r<'Ci'rd» 
are  pone,  recordari ^  fal-e  judgment,  and  accedoi  ad  curiom.  3'BL  Com* 
34,  37»  149.  The  tw<»  latter  bein.?  ♦••€  m-'x  in  thrir  o  g.ct  •«.  r  vi  ' 
the  matter  m  law  Fiiz,  Nat.  Br  38,  .^  &  JX  The  two  tormi  raiau  to 
try  the  mattt  r  of  faci.  Fitx.  JVat  Br.  160,  162  Both  issue  to  courts 
not  of  recor»l— their  diifeiencc  re  uh<»  from  ihe  different  mo  'c-s  of 
commencin.^  b>  wr>t — the  recordari  loqueUun^  boing  appropriated  to  the 
removal  of  procee  lings  cominfi»ciT»»j  wit  .(»ut  writ.  In  ♦  ithiT  r;'«e  ibe 
Superior  C/Ourt  proceeds  on  the  pkdnt^  not  (^n  the  pone  or  reeoniari."^ 
^Ux*  Mit.  Br*  160.  Note  a.  and  ciher  I'laiDtdf  or  UetVndant  may 
reni«.V(  ilie  p'-ocfedingN  by  these  wntsfor  .  v  ->dc'U»<.  ;  but  thenthtse 
writsi  Mlwa}8  issue  before  j^idgmtrnt.  A  recordari  will  not  He  aAer 
jtidgment,  for  the  purpose  of  a  new  trial.   And  as  tJie  writ  in  the  pre- 
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Apr  17ST  lent  ctse  wtt  issued  af>er  judgment,  there  can  be  no  trial  of  the  fiMU 
^^-x«^^«^^  upon  It  E  eotilrw— WrttA  of  fklte  nidgment  and  of  error,  tar  f«^  tbe 
fAfii^  s^mei^nds  to  ivriM  eironeousjodginents— the  first  lying  tf» »  couit 
^47u^  not  of  record,  thr  other  lying  to  a  oourt  of  record.  So  also  the  «rri?sof 
reeordari  mid  nfcefHorarip  «re  for  iStkc  same  end,  to  have  a  trial  die  tuws 
*-the  foTn  r  Iv'tng  tn  courts  not  of  record^.tbe latter  to  courtb  of  npcord 
onK.  Fiix.  Nai  Br,  164.  1  Bat.  Jib.  559.  Then  Oie  docitrine  of  oof 
eoiirts  re«>prcting  etrtiormn^  )tU  app^  to  racordlflrii"  the  object  of  ekeh 
is  rendered  a  little  different  here  Irom  what  it  is  in  Enghind  $  there 
the  emHormi  is  nwd  almost  alwuyt  for  taking  op  proceedingR  before 
.  juH.  m^  tit,  here,  most  eommonly  af^er— why  not  ulso  apply  the  rtet^' 
dart  to  th^  purposes  of  new  triala  ■•Iter  juHgnient,  as  well  as  the  ear* 
Uorari  f  If  it  be  said  the  writ  of  rtcardmi  and  fmlae  judgment,  are  the 
game,  then  there  are  some  writa  to  bring  up  proceedings  for  error  is 
law,  none  to  rectify  errors  in  fAct  ;  there  will  bf  no  means  of  tzetting 
ledress  in  cases  of  improper  decisions  before  Justices  of  the  Pemec, 
even  in  aoch  cased,  where  the  Justice  is  a  party,  the  stattile  of  gaming 
is  pleaded,  or  the  like,  which  Justices  ought  nottotrv  ;  or  where  the 
patty  is  uOAhle  to  get  sureties  for  an  appeal  \  and  besides  all  thia,  this 
u  an  attempt  to  overturn  a  proceeding,  which  has  been  constantly 
used  for  six  or  seven  years  now  last  past.  Judge  Wiuiams  su^ 
there  might  be  a  new  trial  after  the  proceedings  were  removed  by  a 
reeordari^  if  justice  required  it.  Judge  Maca^,  there  cannot.— ^^Sn^ 
dtffownahtr, 

KoTx.— The  writ  ofpMe^  is  to  remove  a  platni  commenced  by  writ 
In  the  County  Court,  which  is  a  court  not  of  record,  into  the  Superior 
court,  when  it  is  apprehended  a  fair  trial  will  not  be  had  in  the  court 
below  I  and  when  it  is  removed  by  the  Defendant^  the  c^tuse  is  put  in 
the  writ.  When  the  plaint  is  in  the  County  Court  without  wnt,  and 
is  to  be  removed,  a  retordari,  properly  so  termed,  issues,  comnuindiiv 
the  Sheriff  to  record  the  pl&int,  and  return  it ;  here  alsOfe^the  I>rfea£ 
ant  must  assicrn  cause.  If  the  plaint  be  not  in  the  Sheriff's  court,  but 
in  some  other  inferior  court  not  of  record,  then  the  aceuUu  ad  curiam 
iasu«:s,  commanding  the  Sheriff*,  that  he  go  to  the  court  and  cause  the. 
nlaint  to  be  recorded  and  returned.  All  these  writs,  when  isatied  be> 
fere  judgment,  are  for  the  same  purpose — to  have  a  fair  trial  in  the 
8ur>erior  Court  {  but  they  have  different  names  for  reasons  peculiar 
to  each.  Where  the  plaint  commences  by  writ,  and  is  already  iu' 
whtii>g,  ihe  Sheriff  has  nothing  to  do  but  to  bring  (or  put)  it  into  the 
dourt  above  |  and  therefore  he  is  not  commanded  to  record.  When 
the  plaint  is  not  by  writ,  but  is  already  in  a  court  where  he  piresideSy 
he  need  not  go  to  Hoother  court  to  record  it  \  and  therefore,  he  m 
ttonmianded  simply  to  record  and  return  it.  But  when  the  plaint  is 
without  writ,  and  in  another  court,  where  he  does  not  preside,  then 
he  must  go  the  court  -and  record  it  Each  writ  takes  itsdenomintttioo 
fifon  the  principal  act  or  acts  the  Sheriff*  has  to  do,  but  the  proceed* 
ings  in  all  of  them  are  exactly  the  same^  when  once  removed  befoce 
jurlgment — ^the  ptrties  proceed  to  a  trial  of  the  facts.  If  the  coi»> 
plaint  be  of  a  fiUse  judgment  rendered  in  the  court  below,  then  a  writ 
of  fulse  judgment  issues,  commanding  the  Sheriff  to  go  to  the  court 
below  and  record  the  plaint,  8ic.  if  in  a  court  where  he  did  not  ;<f^ 
side  ;  or  simply,  to  record  the  plaint,  if  in  a  court  where  hedof  spr^ 
side  (  so  that  in  fact,  tht  rseordM  ahd  aeudat  ad  curiam^  is  thr  first 
procesH  in  the  writ  of  false  judgment.  The  reeordari  is  not  the  com- 
mencement of  any  specific  tiuit,  but  is  a  procebs  common  to  several 
c«8e%  like  a  ca^  in  other  8uit%  and  is  used  indifiRerently  for  the  pur* 
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of  bringing  up  proeeerl ing9,  either  before  or  after  judgment*  and  '^^''  ^ '  ^^* 
either  for  the  purpose  of*  h  «vin>r  a  trial  on  the  fucta,  or  for  examining  >J^'">'^"V(/ 
lirfaether  there  is  error  in  th^  judgment  in  order  to  its  rfmoval.  Th**  <.nly 
uar  of  the  rfcortfon' (either  that  properly  so  termed*  or  of  the  aeretku  ad 
tunam  recardari)  is  tobringthe  proceedingsinto court,  in  the  saw*-  man-    (^47"!^ 
ner  as  the  only  use  of  the  Certiorari  is  to  bring  the  record  into  court  1     ^ 
and  as  the  eeriiorari  has  been  ust-d  by  our  courts  for  one  more  purptise 
tbah  it  was  uxed  in  thf  English  courts,  owinf;  to  the  peculiar  nitua- 
^lon  und  construction  of  our  courts,  namely,  for  the  purpose  of  obti/m- 
ing  a  new  trial  in  the  court  above  ;  and  as  there  is  the  same  reason 
and  riecesaity  for  carrying  the  r«eor<2an  one  step  further  aIm),  to  pre* 
vent  a  defect  of  justice,  it  mny  be  concluded  thitt  the  retordari  may 
be  as  well  convertedUo  that  use  as  the  certiorari.     ^Vhy  shall  it  be 
saitl  we  will  extend  the  certiarwi  to  other  us«*s  than  it  was  foriTierly 
employed  for,  and  not  the  rtiMari^  when  the  reason  and  necessity 
for  so  extending  it  is  equally  urgent  in  the  lutter,  aa  in  the  IFjDrmer 
case  }    If  the  Justice  refuse  the  party  bis  appeal,  or  if  the  party  is  in* 
jured  and  CMnnotfind  sureties  for  his  appeal,  or  if  be  offers  sureties 
and  they  are  rejected  upon  pretence  of  insufficency,  or  if  the  JuNtic«  ' 

is  a  p^rty  concerned,  or  acts  otherwise  corruptly,  opprcfisively  or  in* 
joriously  to  the  party,  he  can  have  no  redress  whatever,  unless  this 
writ  is  allowed  to  lie  for  the  purposes  contended  for  by  BjfrWs  counsel. 

State  V.  Curtis. 

Per  eufiam — If  a  justirc  nf  Peace  issue  a  warrant  for 
a  matter  within  his  jurisdirtiiui,  althnu^b  he  may  have 
acted  erroneously  in  the  previous  stageM,  the  officer  shoulf 
toecute  it ;  bat  if  it  be  for  a  matter  nut  within  his  juris- 
diction,  the  officer  ought  not  to  execute  it. 

Sd.  If  the  officer  be  a  known  offifcer  of  ibat  district  in 
wliich  he  is  acting»  he  need  not  stiew  his  Warrant  when 
be  makes  the  arresfl ;  but  if  lie  is  an  officer  apfioinfad  for 
a  s|)ecial  purftose,  be  ought  to  show  his  warrant  if  de- 
ttianded. 

Sd.  When  he  makes  the  arrest*  he  should  briefly  in- 
form tbe  party  arrested  of  the  cause — as  I  arrest  yon  at 
the  suit  oF  A.  or  in  behalf  f»f  the  State— -4itkerwiae  the  ar- 
rest  is  not  good.    6  Etp.  54.     9  Be.  68  i. 

4th.  That  if  a  warrant  want  any  circumstance  eHsen- 
tial  to  its  legal  fbrm  or  constitution,  as  if  tt  want  a  seal; 
it  is  void,  and  will  not  justify  the  officer  in  makinic  the 
arrest.  1  Halt  577.  Foster  311  SI2.  And  as  the  offi- 
cer did  not  tell  Curtis  for  what  he  arresteil  him,  and  the 
wan  ant  he  had  was  not  under  sral,  Curtis  who  lesistedf 
ami  beat  him  fur  making  the  arrest,  was  acquitted. 
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i^::JZ  Hogg's  Executors  v.  Ashe. 

Unliquidated  damaifes  cannot  be  set  oflT,  but  when  they  are  reduced 
in  revijudipaium^  th«-y  may  be.  In  an  action  brought  by  two  pait- 
nerSy  a  debt  due  fVom  one  of  thenit  cannot  be  set  oflf,  but  if  one  of 
the  partners  dies,  then  in  a  suit  by  the  sunrivor»  a  debt  due  frott 
Yiim,  msy  be  set  off.  When  a  chose  in  action  is  assigned  for  value 
received,  no  debt  contracted  subsequently  shall  be  allowed  eren  at 
law  as  a  set  offa^inst  the  assij^nee,  especially  if  there  be  an  act  of 
tlie  Legislature  taking  notice  of  the  assignment  and  enabling  tbe 
assignee  to  sue  in  his  own  name. 

Debt  upon  bond.     Pleaw,  general  i-^suey   notice  or  set 
off,  pnyment  at  and  after  the  day  :  and  now  upon  the  trial 
it  appeared  on  the  part  o{  the  Plain  tiffs,  that  prior  to  the 
year  17r8,  Robert  Hoggf  now    fleceased,  and   CampMlf 
^-ere  partners  in  trade-— thai  Hogg  died,  and  in  17r8,  the 
Defendant  being  indebted  to  the  firm  of  that  company, 
gave  the  bond  in  question  to  Campbell^  the  Bur>ivor — that 
(^^^)    in  1780,  Campbell  fur  valuable  consideration,  b}  deed  ash 
signed  all  his  ««harp  and  intei*est  in  the  partnership  ef- 
fects and  debts,  to  Jatnea  Hoggf  the  principal  legatee  in 
the  will  otRobertf  and  some  time  after  joined  the  enemy, 
and  was  thi'reby  rendered  incapable  of  carrying  on  suits 
at  law :  and  in  1786,  the  Legislature  passt^d  an  art,  tak- 
ing notice  of  the  assignment,  and  of  CampbeWs  disability, 
and  that  it  was  injurious  to  the  creditors,  and  vested  the 
right  of  suittg  fur  tiie  partnership  debts  in  the  executors 
of  Robert  Hogg,  making  them  also  liable  to  actions,  on 
accouitt  of  debts  due  from  the  partiter^^hip — in  1789,  the 
Defeiidarit  recovered  against  Campbell  £500  for  negroes 
of  the  Defendant,  carried  away  b>    Campbell  when  be 
joined  the  enemy.     The  Plaintiff  produced  the  bond,  the 
dei-d  of  assignment,  and  the  act  of  Assembly,  and  there 
rested  htK  case.     The  Defendant  then  offered  the  judgment 
recovered  by  him  against  CampbelL  as  a  set  off;  which 
was  objected  to,  b>  Willinms^  for  the  Plainti6El     He  ar- 
gned,  that  all  uncertain  di^mages,  all  unliquidated   de- 
ni^utds  which  are  sound  in  damages  onl>,  are  in  their  na- 
ture incapahle  of  being  set  off — onl>  such  demands  for 
which  debt,  or  indebitatus  assumpsits  will  lie,  can  be  set 
off.     One  principal   requisite  to  a  debt  in  order  to  its 
being  set  off,  is,  that  it  should   be  mutual.     C'OW,  56. — 
Iredell  172,  and  th»*se  drbts  are  not  mutual  ;  the  judgment 
off«'red  to  be  set  off,  is  nhtaint  d  against  Campbell^  injure 
proprio,  for  a  transact loh  iio  ways  relative  to  tlie  pai  tner- 
ship  concerns,  and  which  arose  after  the  death  of  the 
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other  partner,  and  the  consequent  dissolution  of  the  part-  Apr.  1797. 
nersliip  ;  whereas  the  dt*bt  sued  for,  is  a  drbt  contracted  ^^^'"^'^^^^ 
with  till*  partners  as  joint  merchants.  Mutuality  of  debts 
is  so  absolutely  essential  to  a  net  off,  that  noinstancecan 
be  produced,  of  a  set  off  havin|j^  be«*n  allowed,  whei-e  the 
debt  demanded  is  not  due  to  the  same  persons  precisely 
as  the  dc^t  to  be  set  ofT  is  due  from.  £ven  a  debt  duo 
to  a  man  in  rifj^ht  of  his  wifr,  cannot  be  set  off  in  an  action  ^ 

against  him  for  his  own  debt,  BuU.179,  because  not  pre- 
cisely mutual ;  the  debt  sued  for  bein^  due  from  himself 
alone,  and  that  offered  to  be  set  off  to  him  and  another — 
the  reason  of  ihe  rule  is,  lest  the  interests  of  third  |>er- 
8ons  might  be  affected.  If  the  husband  in  ihe  case  cited, 
is  compcHed  to  sue  for  the  debt  due  in  right  of  his  wife, 
that  debt  would  survive  to  her  in  case  of  his  death  before 
the  recovery  ;  that  reason  extends  to  the  case  before  us. 
Were  this  judgment  allowed  to  be  set  off,  the  interest  of 
the  i^epresentatives  of  tlie  deceased  partner  who  i*cmained  i,^7S) 
here,  \^)uld  be  sul)jected  tt)  pay  a  judgment  recovered 
against  CampbelU  for  a  tort  of  liis  own.  If  one  man  re* 
cel\e  rents  for  another  after  Iiis  death,  by  appointment  in 
his  lifetime,  and  then  be  sued  by  the  executors,  he  can- 
not set  off  a  debt  due  from  the  deceased,  b('cause  the  de- 
ceased nerer  had  any  cause  of  action  against  him.  BtUL 
I'SO.  So  here,  the  Defendant  never  had  any  cause  of 
action  against  the  Plaintiffs,  and  ought  not  to  be  allowt^d 
to  set  off  the  judgment  against  them.  It  is  true  indeed, 
that  l)y  the  deatfi  of  Robert  Hogg^  the  remedy  to  recover 
the  partnership  debts  survived  to  Campbell ;  but  it  was  the 
remedy  only  that  did  so — thn  interest  of  the  deceased  did 
not.  It  is  a  rule  in  tt»e  law  merchant,  that  ju8  accrescendi 
inter  mercatores  locum  non  Imbet.  4  Term  123.  5  Bac. 
M.  580,  589.  That  interest  which  Robert  Hogg  had  sur- 
vived upon  his  death  to  his  executors,  though  tlie  right 
to  recover  them,  and  get  them  in  fi*om  the  partnership 
debtors,  survived  to  CampbeUt  who  could  not,  by  any 
transactions  of  his,  onerate  the  share  of  his  deceased  part- 
ner with  any  other  incumbrances  than  it  was  subj-ct  to 
at  the  time  of  his  death.  As  to  the  share  of  CampbeUp 
though  that  might  have  been  liable  had  no  assignment 
been  made,  yet  seeing  his  share  was  assigned,  and  ^hat 
asAigtiment  confirmed  by  act  of  Assembly  before  ttie  judg- 
ment against  him,  it  passed  to  the  assignee  (being  tor  a 
valnabie  consideration)  not  subject  in  his  hands,  Ut  this 
demand ;  and  this  set  off  is  nut  proper  to  be  allowed. . 
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Apr.  1797.  DiFoie  for  Dere'iilant— p-I  shall  not  deny  the  law  as  lui 
^^"^^^^^  down  by  Mr.  fFiUiam$^  that  unliquidated  datnag^^s  can- 
not be  set  off;  but  my  ansx^or  to  that  j»art  of  hln  argu- 
ment 18^  that  the  debt  we  off  r  to  set  off,  is  not  unli^uida- 
ted,  but  reduced  to  a  crrtainty  by  the  judgment  It  U 
n<'edlesH  to  consider  pirtirularly,  the  cases  adduced  by 
Mr.  ffiUiams  in  supp  >rt  of  this  (losition,  they  are  all  of 
them  Cases  at'  uncertain  demands,  and  do  not  apply  to  the 
present  case.  If  it  be  said,  that  before  the  jud;;nBeiit  the 
demand  was  for  damages  uncertain ;  the  answer  is«  what- 
ever may  have  been  the  ori,8;in  uf  a  judgment,  whether 
trespass  or  any  other  injury  to  be  com|iensated  in  daroa- 
gest  when  the  damagbs  are  once  ascertained  by  the  ver* 
diet  of  a  juiy,  and  a  judgment  given  for  themt  they  be- 
come from  thenceforward  a  debt,  as  much  as  if  a  bond 
;had  been  given  for  them  ;  and  may  be  sued  for  and  reco- 
vered in  an  action  of  debt*  Espin.  Ebntd  v.  StridUani. 
And  wherever  the  sum  ofTi'i^ed  to  be  set  off,  is  pro|ierly 
recoverable  in  an  action  of  debt,  it  may  be  set  off:  e\er7 
set  off  being  in  lieu  of  an  action^  As  to  the  mutUMlity  it 
(474)  debts  in  order  to  a  set  off,  (htit  also  is  necessary  :  but  then 
9Lh  we  are  in  a  court  nf  law,  tb«'  legal  interest  is  only  to 
be  considtTed.  The  assij^nment  at  most,  only  \ests  ail 
equitable  interest  in  the  assignee  :  and  that  is  such  an  one 
as  this  court  will  not  take  notice  of.  The  interest  aa- 
signecl  in  tlie  hands  of  the  assignee,  is  legally  subject  to 
all  the  inrumbrances,  it  was  subject 4o,  or  would  have 
been  subji'Ct  to  in  the  hands  of  the  assignor,  had  the  as- 
signment not  been  made.  The  share  of  debts  assignedf 
is  SI  ill  lejicnlly  considered  as  debts  due  to  the  assignor.-r- 
]^aA  Campbell  after  the  assignment,  committed  high  trea- 
.S(»n,  the  debN  assigned  were  subject  to  forfeiture.  In 
^liortp  the  assignment  as  to  third  |)ersons,  o|»erates  no- 
tliing^ — tiie  law  will  not  recognize  it.  Notwithstanding 
the  assignment*  ^uits  must  still  be  brouglit  in  the  name 
of  Campbell ;  the  law  deeming  it  a  mere  nullity.  The  aa- 
si.^niiient  therefore,  so  far  as  regards  the  legal  interest 
of  the  parties,  leaves  them  exactly  in  the  same  situation 
they  v^ere  in  befme  t}ie  assignment:  and  then  ajudg- 
ment  <ecover<d  against  CampbeU^  may  be  set  off  against 
a  debt  io  be  recovered  b}  hitnself ;  and  laying  aside  the 
act  o(  Assembly,  that  is  the  present  case.  That  art  for 
till*  furthej-atue  <»f  justice,  tias  ve^)ted  the  righi  of  suing  in 
the  executors  of  the  deceased  partner^  but  still  the  debts 
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TV  hen  received,  do  in  contemplation  of  law  belong  to  Camp*  Apr.  1797* 
bell*    The  executors  are  the  representativpM  of  the  part-  '•^^"'^"^^^ 
nership  by  Legislative  creation,  and  in  the  place  of  the 
surviving  partner  acting  for  the  partnership,  and  are  sub-  ' 
jeer  to  ail  Huch  actions  as  the  person  in  whose  place  they 
stood  was ;  ;ind  of  course  to  an  action  for  this  debt,  and 
consequently  to  the  set  offoffei'ed  ;  which  is  no  more  than 
a  crass  action  by  the  Defendant  against  the  PlaintiflT.— 
In  this  view  of  the  rase,  both  the  interest  ot  Campbellf 
and  Campbell  himself,  by  his  representatives  the  execu- 
tors, are  now  before  the  court*    This  is^iiibstantiall^  and 
properly  to  be  considered  as  the  acuon  of  Campbell^  to  re- 
cover a  debl  the  law  deems  due  and  payable  to  himwelft 
both  now  and  when  recovered ;   and  tiierefore,   the  debt 
sued  for,  and  that  oRi^red  to  be  set  off,  ai*e  reciprocal  and 
mutual  debts  within  the  meaning  of  our  aei  of  AsHenibly, 
and  are  per&ctly  clear  of  t4ir  olijection  endeavored  to  be 
raised  by  Mr»  JFiUiams  for  want  of  mutuality.     It  i»  not 
so  universally  true  as  is  stated  by  Mr.  WiliianiB^  tliat  the 
debt  to  be  set  off,  must  be  a  debt  reroverahle  by  the  De- 
fendant HgaiuHt  the  Plaintiff.     £^.240.     1  Term  112^ 
115.     1  much  doubt  whether  (he  case  ciU*d  from  BuUer 
179,  would  be  so  adjude^ed  at  this  day.     It  certainly  could    i'^-^-x 
not  have  been  so  adjudj^ed  to  save  tlie  right  of  survivor-   ^  '^^ 
ship  to  the  wife.     5  Term  493,  proves  thit  a  debt  due 
from  a  surviving  partner,  may  be  set  off  in  an  action 
brought  by  him  for  a  deb(  due  to  the  pai*lnersliip — there 
was  not  such  precise  mutuality  as  Mr.  iHlUams  contends 
for — that  was  the  \ery  same  case  a^  thin  nov\  before  the 
court.     In  the  present  case,  the  whole  parinership  inter- 
est is  yet  in  Campbell  the  Hurviv«ir,  and  the  suii  for  his 
benefit  ;   at  the  .same  time  that  the  debt  sought  to  be  set 
off,  is  reduced  to  certainty  by  a  judguieni  against  that  ve- 
i*y  surviving  partner.     1'he  assignment  (iperates  nothings 
the  act  of  Assembly  appoints^ a  substitute  for  Campbell^    >^ 
with  I  cspect  to  the  remedy.     If  these  two  latter  circum* 
stances  create  no  difference,  as  I  think  they  do  not,  the 
pi*esetit  case  is  precisely  similar  to  that  last  "cited,  and' 
ought  to  be  governed  by  jt ;   for  as.  to  the  tirij^in  nfrhe' 
debt,  that  is  i»f  no  consequence  whate\er.     3  Term  Rep. 
507.     llie  law  only  requites  mutuality  of  artionVaid  cer- 
tainty as  to  the  amount  of  the  debt  to  be  set  off.     If  this' 
set  off  is  not  allowable,  a  general  inconvenience  \i  ill  fol- 
low, for  then  a  partner  may  contract  debts,  coQimit  tres- 
es 
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Apr.  I79r.  pasAy  &r.  and  before  a  recovery  can  be  had  againivt  hiiD» 
^^"'"^"^^  mh\v:u  bin  sh»re  to  the  legateesor  ezeculoTRof  his  decea* 

8<*d  pMrtner,  and  put  it  out  of  the  power  of  his  creditors 

to  ttbraln  a  farthing. 

fFiUiams  in  reply.  S  Bac  M.  589«  proves  that  the 
ri^bt  «>f  Hui'vrvorHbip  does  not  take  place  am(in|[^t  mer- 
cbaiitA  ;  and  from  thence  it  follow^t  that  the  share  of  Ho* 
beri  Hogg  f  ould  not  be  affected  by  this  judgment.  And 
then  «<urely  it  follow 89  that  it  cannot  be  affected  by  set* 
ting  iiB*thm  judgment  against  it8  debts.  If  tlie  set  oflTcoti- 
ti  iidi  d  lor  be  allowed,  it  will  defeat  his  interest  or  share 
of  this  d.  bt ;  and  by  the  same  reasonings  a  surviving 
pMrtnef*  by  his  iniHCotidurt«  may  destn>y  the  w4iolc  share 
of  bis  deceased  partners.  This  is  incompatible  with  the 
rule,  and  cannot  be  law:  a  partner  by  contracting  prt- 
vate  debtH,  cannot  affect  the  whole  partnership.  When 
tliere  is  a  judgment  against  liim^  and  execution  issues, 
the  Sheriff  can  only  sell  his  share,  so  as  to  make  the  ven* 
dee  a  tenant  in  common  with  the  other  partner.  SiUk. 
392.  If  the  whole  cannot  be  affected  by  an  action,  nei- 
ther ran  it  by  a  set  oflT;  and  conse{|uently  a  private  debt 
as  this  is,  cannot  be  set  off*  against  a  partnership  debt, 
when  you  cannot  take  from  any  part  of  it  by  a  set  off*  with- 
out affecting  the  interest  of  the  other  partner.  He  cited 
4  Term  123.  As  to  CampbeWs  8hare,«dmitting  it  to  have 
been  liable  to  this  «iet  off  had  tni  assignment  been  made, 
C476^  yet  as  it  actually  was  made  attd  confirmed  before  the  re- 
covery of  this  judgint'int,  it  is  in  the  same  situation  as  if 
it  had  been  the  transfer  of  an  interest  legally  assignable ; 
such  as  a  note  of  hand  or  thp  like,  which  clearly  would 
be  exempt  from  any  after  debt  due  from  the  assignor; 
ant)  consequently  no  part  of  these  effects  and  debts,  iK'i- 
ther  the  share  of  CampbeUf  nor  of  the  deceased,  can  be  a- 
ny  ways  liable  to  this  demand  of  the  Defendants. 

Judge  Hat  WOOD — In  ITTS,  the  bond  was  executed  up- 
on wliir'h  this  action  is  foundi^  ;  in  1780,  tlie  surviving 
partner  assigned  all  his  interest  in  the  partnership eff«*ct8; 
in  1786,  the  art  of  AHnembly  passeil,  and  in  1789,  the  De- 
fendant recovered  this  judgment  which  he  now  offers  to 
set  off.  The  best  way  of  ascertaining  wh«*ther  a  demand 
may  be  set  off,  is  to  consider  in  the  first  place  whether  it 
is  such  a  demand  in  itself,  and  of  its  own  nature,  as  may 
be  Aet  t»ff— .seconill>,  against  whom  it  may  be  set  off.  A 
demand  for  unliquidated  damagesy  cannot  be  set  off:  the 
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Legislatare  never  rouid  intend  to  intrf>diice  so  much  con«  Apr.  1797. 
fiisiMM,  as  that  of  trying  actions  of  trover,  trenpiss  or  the  ^'^^^^'^^ 
like,  hy  way  of  set  off  in  an  action  of  debt.   Had  Uie  De-* 
feiidant'a  demand  been  for  damages,  or  any  unliquidated 
sum,  L^honld  haie  been  very  clearly  of  ofMnion  it  could 
Bot  be  set  off;  but  it  is  not  f  >r  unliq«ndat'*d  damaf^.H— it 
is  ftir  a  sum  certain,  reduced  in  /rem  judicatam^  by  the 
judgment.     It  is  therefore  in  itself  and,of  its  own  nature^ 
capable  «if  being  set  off,  whatever  may  have  been  its  ori* 
gin  ;   and  although  before  the  judgment  it  might  have 
sounded  only  in  damages.     Tlie  true  question  is,  can  debt 
or  indebitatus  assumpsitf  be  brought  u|>on  the  demand  of- 
fered to  be  set  off.     If  it  may,  then  the  sum  is  such  an  one 
as  may  be  set  off.     Here,  drbt  would  lie  upon  the  judg- 
roent»  and  therefore  it  is  capable  in  itself  of  being  set  oK 
With  regard  to  the  party  against  whom  it  may  be  setoff, 
I  taice  the  d^tinction  to  be  this — where  the  debt  offered 
to  be  set  off,  is  recoverable  and  payable  out  of  the  same 
fund,  that  the  debt  to  be  recovered  in  thi*  action  go*  s  to 
increase,  it  may  be  set  off,     Wliere  two   Plaintitfh  sue, 
and  the  sum  offered  to  be  set  off  can  be  reco\ered  of  one 
of  them  only,  it  cannot  be  set  off;  or  where  one  sues, 
and  the  sum  offered  to  be  set  off  Is  due  from  that  one  and 
another,  it  cannot  be  set  off;  because  in  either  case, 
the  two  actions  cannot  be  reduced  to  one  by  a  set  off, 
without  doing  an  itijnry  to  a  third  person,  by  subjecting 
him  to  the  effects  of  an  action,  to  w  liich  before  the  act  of 
3et  ofis,  he  would  not  have  been  subject.     The  act  did 
not  mean  ta  extend  the  action  of  the  Dcfendsuit  to  a  per* 
son  not  liable  to  it  without  the  act ;  butonly  t<»give  him    ^...x 
the  effect  of  an  action  against  the  Plaintiff,  to  which  the    \7*^/ 
Plaintiff  was  liable  without  the  act,  but  not  subject  to  by 
way  of  set  off.    *The  law  is  so  with  respect  to  a  partner- 
ship dealing  ;.  the  Defendant  cannot,  by  execution  upon 
a  judgment  against  one  partner  in  his 'private  capacity, 
seize  and  sell  the  whole  partnership  effects  :  he  can  only 
sell  the  share  of  the  partner  against  whom  he  has  judg;* 
nient,  and  the  vendee  becomes  tenant  in  common  with 
tlie  other.     If  be  cannot  affect  the  other's  share  by  judg- 
ment and  execution,  surely  he  cannot  do  it  by  set   off; 
which  is  in  lieu  of  an  action.     The  law  is  so  stated  in 
Salk*  and  several  other  books,  and  this  is  the  meaning 
of  the  case  cited  by  Jfr,  fViUiams^  from  T^rm  JZe.  but  all 
this  goes  u|ion  the  supposition,  that  the  two  partners  are 
aiive^  and  both  sue,    II10  case  is  widely  different  wbero 


SQO  HATWOOD'h   ttBPORTS. 

Apr,  ir97.  one  dien,  for  thrn  tbr  AurviTor  has  til  th^  part nemki^  «(- 
^•^''^''^  fect<  injure  proprio.  He  miiy  refctse  the  debt^  ijlve 
away  tht*  effertH,  bpII  and  diMpoae  of  them  r«i  >vtiom  he 
pl€*aae«i.;  he  alone  can  taka  poanesaion  of  hII  the  ttkcfg. 
The  eserulora  nf  tlie  dereaaed  cannot  cibject  tn  mM>  dis- 
position he  may  think  pmper  to  anake ;  they  cannot  lay 
claim  to  any  particular  article  ;  ihoy  cannot  moo  as  sen- 
dee or  donee,  and  recover  the  effecta.  Win^n  an  action 
i«  knMijcht  for  thi*  partnership  debta  and  effpcts.  he  Mties 
injurf  praprto,  naminjif  himnelf  by  hin  proper  naaMt  miUi- 
out  the  addition  ofsurvi^tni^partnery  and  atates  hia  ri^bt 
in  the  declaration*  The  maiim  cited  b>  Mr.  VFUIianUf 
ia  a  troe  one ;  but  it  18  not  to  be  underntood  as  lie  under- 
atandfl  it ;  it  meann,  that  th^iaterest  and  profierty  of  the 
deceased  doeH  not  ceaae  aa  to  bim,  and  become  veatcd  in 
the  BorviTor*  aa  in  the  case  of  other  joint  tenants  ;  bot 
that  there  survives  to  the  rept*esentati%e8  0§  the  deceased, 
a  rt|^ht  to  demand  die  deceaned's  share  of  the  clear  bal* 
ance  that  shall  remain*  after  the  debts  due  to  and  from  the 
partnemhiii  shall  be  collected  and  paid  by  the  8arvi%or. 
Their  claim  is  to  an  account,  and  for  the  bnlnnre  in 
money  ;  not  to  any  specific  articles  or  debt^  of  the  part* 
nersbip.  The  survivor  is  their  debtor,  and  they  hiH cre- 
ditors to  the  amount  t»f  ihe  balance  ;  therefore  vihen  be 
aues  a  ffartnership  debtor,  he  sues  in  jHre  proprio  ;  and 
that  debtor,  if  lie  has  a  demand  a|s;ainHt  him  in  his  private 
rij^hr,  msjr  set  ir  oflT:  and  that  is  the  reason  of  the  mse 
in  5  Tfrm49S.  If  Campbell  were  the  Plaintiff  here,  and 
th«  assiirnment  had  not  been  made,  this  debt  mi^t  be 
set  off.  Then  what  effect  has  the  assignment  ?  In  this 
court,  by  the  rules  t»f  the  old  common  law,  it  has  no  ef- 
(478)  f^^^*  ^  chose  in  action  cannot  be  assi^^ned,  it  ve«its  no 
lej3:Hl  interest  in  the  assignee  ;  but  then  theact  of  Awiem* 
bly  comes  in  and  legalizeN  the  assignment,  and  gives  it 
the  effect  of  legally  ve^^tini;  the  whole  interest  the  assign* 
or  had  in  the  assignee  ;  and  that  assignment  having  been 
prior  to  the  Defendant's  recovery^  exempts  the  effects  in 
the  assignee's  hand^  from  the  after  incumbrances  of  the 
assignor.  From  the  time  of  this  act,  CamphM  had  oei- 
ther  an  intereat  in,  nor  a  remedy  for  this  debt — he  could 
not  now  sue  for  it  were  he  in  the  country,  and  if  hi^i  in- 
terest has  ao  completely  departed  fmni  him,  that  he  has 
no  control  over  the  debt,  nor  can  institute  nor  releaae 
any  suit  for  it»  then  lie  and  his  profierty  is  liable  to  the 
Defendant's  action  upon  tbejodgment,  and  the  Defendant 
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19  nable  for  the  bwnd  to  the  artion  uf  other  ppreons,  whose  Apr.  1797. 
recovery  will  go  to  jtirteasi'  thi*  fiiiul  of  the  a^Higrife^  ^j/^^^^'^^'m^ 
'which  is  not  liable  to  |ia\  the  ileht  due  to  the  Defendant ; 
and  conReqiientlyt  the   Plaiotiflf^H  are  not  such  persons 
agaifiRt  i^boni  the  OefenUaot's  demand  can  be  set  off. 

Stone,  Justice — I  am  of  (he  Ramt^  opinion  with  Juflg'e 
Hatwood  as  to  the  principal  point,  that  this  set  off  ought 
not  In  be  allowed. 

Davie  for  the  Defendant-^Theo))inion  of  the  court  pro- 
ceeds entirely  ^pon  the  effect  of  Ihe  act  of  Assembly.  I 
did  mit  foresee  thiSy  aui)  h'tpo  I  sIihII  be  indulged  with  an- 
other argument.'  I  ran  shew  \er>  clearly  that  the  act 
has  not  the  meaning  given  to  it  by  the  court. 

Per  curiam — Let  the  case  he  sprcially  stated — We  will 
hear  another  argument.  It  was  so  stated,  and  Hfier\\aids 
at  another  day  in  the  lerm,  the  cause  was  again  argued. 

Davie  for  the  Defendant — It  x^as  arguecliheoiher  day 
by  tile  Plaintifl^^s  counneU  that  where  pHrtners  sue,  a  debt 
due  from  one  of  them  only,  cannot  be  set  off.  Thnt  is  not 
denied,  but  it  xiill  not  from  thence  tollow  that  where  the 
surviving  partiur  suck,  a  debt  due  from  him  nia>  not  bo 
aet  off.  The  law  is,  that  it  ni:<y.  The  court  knows  no 
right  bat  his — he  is  answerab  ♦•  to  the  executors  of  the  de- 
ceased for  the  debts  due  to  tiiepartnerHhif) — it  is  perfect- 
ly immaterial  to  them  htiw  he  dispones  of  these  debts — 
viiether  by  discharging  hiM  own  private  debts  or  other- 
wise. In  case  of  a  debt  due  from  him  In  his  private  ca- 
pacity, if  he  is  sued  f(»r  it,  and  execution  issues,  it  will 
take  hold  of  all  the  partnership  effects,  and  they  may  be 
all  sold  to  satisfy  it.  There  is  no  m<iiety  of  his,  distinct 
from  that  of  the  dead  ])atMners  ;  there  is  no  longer  any 
partnership  existing.  3  Term493,  is  in  point.  The  sur- 
viving partner  may  join  a  partnership  action,  and  one  in 
bis  o\in  right,  in  the  same  ^rit ;  which  proves  both  ac- 
•  tions  to  be  iu  JMre  propria^  and  thereftoe  the  law  will  al-    C^T'Q) 

IfiW  a  debt  due  from  him  to  be  set  off  in  such  action. 

The  liability  of  the  survivor  to  the  executors  of  the  de- 
ceased, is  no  argument  against  it;  neither  is  it  any  hard- 
ship ihat  the  partnership  effrrts  should  be  liable  to  the 
debts  of  private  creditors,  to  the  prejudice  of  partnership 
creditors,  who  it  is  said  trust  upon  the  credit  of  no  parti- 
cular fund,  hut  from  his  personal  credit  generally.  Ac- 
Cfifding  to  Mr.  fViUiams*  own  argument,  a  private  Tfi- 
ditor  may  sell  a  share  of  one  partner,  to  satisfy  his  pri-^ 
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Apr.  1797.  vnte  debt ;  then  why  not  the  vihnle  partnership  pffi*ct8» 
^^^^'^^"'^x^  uhrn  ronrentered  141  the  hHrnln  of  the  survivor.  1»  i*-  n© 
hanUhiiK  for  s  debt  due  to  tht  partnership  amy  be  set  off 
by  thf*  survi\or,  against  a  d«*ht  due  from  bimself.  1  tbink 
it  rannot  h«*  doubttMl,  but  that  the  surviving  partner  hold* 
injure  proprio*  and  that  an  rxeruti<Ki  foi  a  debt  due  from 
hinisetr,  inaj  be  levied  on  the  whole  pMrtnernhip  efE*<  ts  ts 
satisf)  it.  Ah  to  the  act  of  Assenihly,  it  is  inder<»g^1icia 
of  tht'  common  law,  made  for  a  8|M*cial  |>ur|w>se,  to  aoHwer 
the  convenience  of  particular  individuals  and  nu^lit  to 
be  construed  strictly  according  to  it8  literal  meaning.— 
5  Bacon* s  Abridgement  650.  10  Modem  182.  [Here 
he  read  the  act  of  1786,  cA.  56]  By  this  act  thu*« 
persons  who  were  the  executorH  i>(  Robert  Hogg*  are  em- 
powered to  Hue,  naming  tiiemsdves  executors  ••£  Hogg  ; 
but  they  do  not  sue  as  executors-^they  ar<-  put  in  the  place 
of  the  .surviving  pai'ttier,  they  reprenent  him,  they  areeli- 
abled  to  recdver  for  the  purpose  of  paying  tbi  partner* 
ship  debts,  not  f(»r  ih**  pur|Kise  of  paying  over  to  tfie  as- 
signee. They  are,  for  ought  that  is  contained  to  the  con- 
trary in  thiH  act.  to  pay  the  halance  to  hucIi  persons  as 
by  law  are  entitled  to  receive  it^  and  that  tn  the  surviving 
partner— tliey  can  uuly  recover  in  cases  where  be  Diight, 
were  he  not  disabled— -and  are  subject  as  he  would  be^ 
were  till'  suit  in  his  name. 

F^^fUuzms,  in  reply— The  reason  i»f  allowing  a  set  off 
in  the  case  of  an  action  against  the  surviving  partner  i8» 
because  he  may  recover  the  partnership  debt,  and  paj 
his  own  private  debt  with  it  ;  but  if  he  sues,  the  court 
will  not  compel  him  to  admit  tlx'  set  off  of  a  debt  doa 
from  himself  in  his  private  ca|Hicity.  It  is  ai  bis  election 
when  Defendant,  to  set  off  or  in>t.  He  may  dispose  of 
the  partnership  debts  in  ilischarge  of  his  own  private 
debts  if  he  thinks  proper,  but  the  law  will  not  force  him 
to  ^n  so.  It  wmII  not  compel  him  to  do  injustice  by  break- 
(480)  it^S  ^^^  ^^^^^  reposed  in  him  by  his  partner  at  the  time 
of  commencing  ttie  partnership.  He  then  cited  2  Vertu 
S93,  706.  P.  JfU.  182.  4  Term  l£3,toshew  that  incuses 
of  bankruptcy,  the  partnership  debts  shall  be  paid  cMitof 
the  partnership  effects  before  the  private  debts  of  the 
partners.  Partnei  ship  effec  ts  in  the  bands  of  a  surviving 
partner,  cannot  be  taken  to  satisfy  a  private  debt  by  ex- 
ecution. A  Court  of  Equity  would  protect  the  share  of 
the  deceased  partner,  upon  pioper  circumstances  laid  be- 
fore it.    The  Defendant  in  the  present  case,  had  notice 
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of  the  aBfti.cnimrnt  iiy  CampbdU  nnd  a  payroent  made  by  Apr- 1797. 
him  ytiijampbeU  afterwanU,  wdtild  fn»tf  liaveboeii  allowed,  '^^^''^^ 
The  art  of  Asxiombly  recognizes  the  UHvsiji^itnnenty  and  itn« 
parts  ui  it  a  le.cjal    effect  and   operation.     With    respect  p, 

tf»  assij^nraents  in  general,  they  arc  pivitectable  in  a 
Court  of  Equity,  and  no  payment  made  after  notice  of  an 
assignment  for  valuable^  consideration,  shall  defeat  the 
inlei'est  c»f  the  assignee.  1  8nlk.  79.  1  Jlik,  294.  2  BL 
Be  1269,  1137.  1  Term  Re.  26.  4  Term  340. 
^  Curia  adviaari — A  lew  dj^ys  aftei'wards,  Stone  deli- 
vered the  iinal  opinion  of  ttie  court,  that  the  set  oif  was 
not  allowable,  and  added  he  would  give  his  reasons.—- 
The  idea,  he  said,  of  the  unassignability  t^li  choses  in  ac- 
Han^  is  much  altered  now  from  wtiat  it  was  formerly.— 
Courts  of  Equity  for  a  long  time  have  protected  such  as- 
signm^Mits  when  lor  valuable  consideration.  Court^s  of 
Law  also  have  lately  come  into  the  resolution  of  taking 
notice  of  them  ;  and  \ei*y  ptopcrly:  for  uliy  shouM  a 
C^urt  of  Law  refuse  to  fhi  what  is  reall>  just  and  proper 
to  be  done,  and  what  is  usually  and  ewvy  day  d<me  in  a 
Court  of  Equity  ?  Many  of  the  ancient  common  law  rulers 
have  been  changed,  mt'roly  because  tliey  would  not  do 
that  which  Courts  of  Equity  would.  Accordingly  Courts 
of  Law  miw  view  the  assignor  of  a  chose  in  action  for  a 
valuable  consideration,  as  a  trusti  e  for  fhe  assignee;  and 
the  tiling  assigned  is  really  and  substantially  belonging 
to  t!ie  assignee.  Ooe  consequence  resulting  from  itiis  is» 
that  a  cftosf  iaacfion  actually  assigned  for  value  is  not 
liable  to  the  after  charges  6f  the  assignor,  especially 
where  the  third  person  has  notice  <if  tiif  assignment,  and 
of  course  not  to  a  set  off  of  »  sum  subsequently  becoming 
due  fr<im  the  assignor.  My  opinion  is  founded  not  only 
on  the  reason  and  propriety  ot  the  ttiing,  but  al^^o  upcm 
a  case  in  1  Term  Re.  619,  and  the  cases  there  cited» 
where  the  doctrine  1  am  treating  of,  in  fully  established. 
The  law  of  ihese  cases  has  been  recognized  by  srveral 
decisions  in  our  own  courts-^hy  th.tt  oi  Smithauii  PowelU 
decided  at  Halifix,  on  the  List  circuit  ;  and  by  hat  of  tA^i\ 
McDaniel  and  TatCf  decided  at  Morgi%ntuu,  some  years 
ago. 

It  is  said  however,  that  these  cases  proceed  d  Ui»on 
fraud ;  but  is  not  rvery  case  of  h  f«iir  assig«ini"nt  fnr  va- 
lue, attempted  to  lie  dr feat ed  b>  nie  as.si<4n<»r  to  ili<  p  e* 
judice  of  the  assignee,  a  case  of  fraud  ^    1  think  this  lug- 


554  HAYWOOO'S   REPORTS. 

Apr.  1797.  dern  doctrine  res|iertitig  chases  in  adhn  aaatgnedt  niore 
(leruliarly  proper  lM*re,  bcrau^*  our  CourU  of  Law  and 
CoiirtH  of  Equity  are  uiiite<i»  and  both  jurisdictions  to  be 
exercised  by  the  same  J:i«lgeK.  It  wcmn  very  idle  to  gire 
a  judicvnent  at  Law,  merely  Tor  the  pnrjiose  of  setting  it 
aside  or  rorrecUni:  it  in  a  Court  of  Equity.  It  is  more 
pro|ier9  because  much  les'^  ex|)ensivc  and  dilatory,  for  the 
Court  o£  Law  at  once  to  make  the  same  decision  that  is 
attainable  by  an  application  fo  the  Court  of  Equity.  I 
am  also  of  opinion,  the  act  of  Assembly  meant  tti  giveef* 
ficacy  to  tlie  assignment.  It  has  certainty  gi%en  the  right 
of  suing  to  the  prenent  PlaintiffH  ;  and  if  they  are  only 
Ptaintiffk  in  form,  as  thrre  is  no  instance  of  pleading  a 
set  off  a.c^ainst  a  (lernon  uho  is  not  Plaintiff  on  record,  I 
tbiiik  that  circumstance  alone,  independent  of  any  consi- 
deration respecting  the  interest,  sufficient  to  oust  the  De- 
fendant of  tlie  set  off  he  propo^ies  to  make.  As  to  the  doc- 
trine of  set  offs,  witti  respect  to  the  quality  of  the  demands 
capable  in  thrmHeht*8  of  being  net  off,  and  the  persons  a- 
gainst  whom  they  may  be  set  off,  I  am  of  opinion,  the  law 
was  accurately  staled  the  other  day  from  the  bench. 

The  set  off  whs  disallov^rd.  Then  fViUiams  moved  for 
anew  trial,  the  jury  tiaiingnot  allow^ed  interest  enough^ 
and  being  not  opposed,  it  was  granted. 

N0T£.~Ffkfe5.  C  Con  Bep.  1.  TFqfordv.  Greenlee,  lbiJ,79.  JZp. 
bartt  V,  Jone$,  I  Murph,  353.  Noble  v,  HowanPa  Ea^n,  2  Ufay.  14v— 
Smiik  r.  FoweU,  ante  452. 


FAYETTEVILLE,  APRIL  TERM,  1797. 

Anonymous. 

Per  Curiam. — ^The  Def»  ndant,  the  administrator,  has 
not  distinguished  in  the  inventory,  the  good  from  the 
bad  debts.  We  must  take  if  they  are  all  icood  debts,  but 
you  may  discharge  him  (speaking  to  Mr^  Taylor^)  by 
proving  suits  for  them,  and  thai  the  debtors  were  unable 
to  pa}.  The  Constable  who  had  nerved  the  warrants, 
and  had  the  executions  in  his  hands,  was  now  dead,  and 
JIfr  Taylor  could  not  prove  insohency  in  the  debtors, 
and  his  client  was  charged  with  all  the  debts  mentioned 
in  the  inventory*    The  administrator,  in  retamiog  his 
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inventory,  should  have  said  tliese  debts  are  sperate,  and  Apr.ir9r. 
I  alloni^myseir  to  be  charged  with  them  when  recovered, 
these  are  desperate ;  and  then  he  would  not  have  been 
charged  with  them  unless  recovered  ;  but  when  he  gives 
an  account  oF  debts  in  his  inventory,  and  says  nothing 
about  them,  it  is  an  admission  in  law  that  the  debts  may 
be  hud  by  demanding  tht*m  of  the  debtor. 

NoTt.-^rM2e  BulL  JV.  p.  f  Brirf.  EtLJ  140,  a. 

S(iiller  V.  Spiiler. 

This  was  a  hill  filed  by  Mr8»  SpUler^  for  alimony ;  and 
her  counsel  now  moved,  Uiat  so  much  or  his  property 
might  be  talcen.  as  would  probably  equal  the  decree  of  the 
tourt,  saying  Mr.  Spiiler  was  wasting  |iis  property. 

Fer  curtam— *We  have  ordered  seqwestrations  of  this 
kind,  when'  we  have.found  the  Defendant  withdrawing  his 
profierty,  or  being  about  to  move  it  and  himself  to  avoid 
an  execution  of  the  decree ;  but  not  otherwise.  It  would 
be  a  great  stretch  of  power  in  this  court,  to  order  a  se* 
qttestration,  or  a  bond  for  the  absolute  performance  of  the 
decree,  whenever  a  bill  is  filed  against  a  man  by  one  who 
claims  to  be  his  wife. 

NOTS. — Vide  ^^nonffmom,  ante  34Tm 

Anonymous. 

This  was  a  bill  to  foreclose  a  mortgage.  Cochran  was 
inortgagor-^he  sold  one  moiety  of  the  premises  t«i  Uuittf 
and  his  partner,  in  fee — their  title  came  by  a  Sheriff's 
sale  to  Sjrilkr*  The  mortgagee  bad  a  decree  of  foreclo- 
sure, unless  before  a  certain  day  the  money  was  paid.— 
That  day  was  past,  but  no  absolute  decree  of  foreclosure 
yet  entered.  Spiiler  moved  to  be  made  a  party,  and  to 
have  the  decree  so  altered,  that  he  might  be  at  liberty  to 
pay  the  money  for  saving  his  equity  of  redemption. 

Per  cariam — Let  dlUr.  Spiiler  be  at  liberty  to  file  a  biU, 
stating  his  interest,  and  praying  the  decree  may  be  so  va* 
ried  an  to  let  him  in  to  pay  the  money.  It  would  be  un« 
jost  to  f«»reclose  the  equity  of  redemption,  aiid  bar  his  ti- 
tle lo  his  moiety,  which  he  acquired  fairly,  without  put" 
ting  it  in  his  power  to  prevent  the  foreclosure  by  paying 
the  money. 
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Apr.  1797.  State  v.  Mfiorp. 

CoACe^sumti  whether  eitQirted»  or  nfit  that  rrliUe  a  number  of  cxf 
cun!  I  iDces,  nil  of  which  ure  proved  by  other  testimony  actuAlly  W 
ex  ^t,  ure  A<)niissib1e  against  the  pritioner. 

Iii(lictm«'tit  for  iDHt'der,  and  not  piiity  pif ad<*d.  Upa 
trial,  it  appeaiTd  tlii^h^idy  ^ah  found  neat*  Wadi^sb<»rouf^ 
and  as  *lie  (tcreaspd  and  Mxnre  were  seen  to^ettiei*  a  fr« 
days  befoiv,  th»*  suspicions  of  the  nei^hborlitMid  ft^II  ujiob 
liim.  Twti  nit-n  pursued  hiin,  and  in  the  neij^^hborh'Mii 
wIh  re  he  residtd,  met  him  in  an  old  fieM,  returnin^^hoiBe 
frtkin  the  houm'  of  a  net^c^hbor.  They  tied  him,  and  nr- 
den*d  Itfm  to  piftdnre  tfie  dt^'CeaftedN  money  ;  be prttdacrd 
8fime  imm«*(liately,  and  proniiNed  to  carry  tli<  m  tu  the 
place  Inhere  the  residue  wnn.  He  carried  them  info  t 
•uamp,  and  stn^^iefl  flie  re^idu«»«  They  struck  him  when 
thi*y  HvHt  mot  liimt  Imt  denyiuje^  that  ht*  had  killed  itw  d^ 
ceased.  Upnn  witirh  he  o^ned  it*  and  said  he  airack 
Mm  wHIi  a  hickory  rUib,  standing;  on  his  left  ^lide  an  the 
deceased  rode  alotiii;  the  road  ;  that  he  dragged  the  hudy 
out  of  Yhe  roadt  and  left  the  club  i>iog  by  ri ;  th^t  he  oa* 
vered  the  body  wi<h  bru«h^iti  a  place  inhere  the  mad  for* 
merly  ran*  about  im  or  t^^elve  yards  froon  tho  |m*seat 
road.  These  rircrunistancea  were  all  now  prtiven  to  be 
true,  and  actually  to  ha%e  existed  as  he  thpit  represonted 
thetn..  lie  promised  to nImiw  tbMp  \% here  the  saddle* ba^p 
and  cloatlis  of  the  deceased  were;  and  about  four  miles 
frointlie  fd;ice  where  the  body  was  CooimI,  he  pointed  to 
a  k»g  lyi(»g  ttiit  fai*  fmm  the  road^  and  said  tin*  baf^  wera 
In  ilu^t;  the  witnerts  w«nt  and  frtund  thn  bags  tliere»  and 
the  ch^aths  of  the  deceasnU  and  prodaced  them  now  ia 
Ctmrt  f  Hud  titey  were  proven  in  OKirt»  to  bo  the  hags  and 
rlnathn  of  the  deceased. 

The  pf  isooerN  rounsel  objected,  that  there  was  noeti- 
deiM*e  in  the  pirsi^nt  ca««e  to  affect  tfie  prisoner*  wiihoot 
the  aid  of  his  cotifi*s».ion.  The  money,  the  club  and  the 
b>vgs*  aroouly  of  «%eiglit,  as  thi^  correspond  with  the  con- 
fession I  and  by  that  means  prove  a  conHCiouHiMSs  and 
'knowledge  <tf  the  principal  fact,  whence  is  infrreed  the 
gittU  of  the  prisoner*  The  confessitm  in  the  piesenr  in* 
B 'tikce^  ought  fK)t  to  be  received  as  any  part  of  theeri* 
deuce  agHinm  tlie  prtsoner^— it  was  extorted  by  %i«*leitce^ 
and  ought  not  to  h-ive  been  heard  ;  ««nd  ha^  ing  been  heard 
impmpetl),  It  iiught  to  be  ngected,  and  then  there  is  no 
proof  against  hinit 


'  J^rr eiifiani-*«A]Co«frMi«<i  exAiiN««  bwI  it]c<«rrob4MPtiMI  Apf*  1797. 
by  rirruinMtanre8,  weii^hs  niHliiiig  »•  btif  a  €«ikfef98Miti  w4ie-  s^"^""^/ 
tlipr  extorted  or  not^  that  relates  a  iiiimber  oreirruinHtan-9 
t:eH  which  t)io  pritonet*  could  not  uell  be  acquainted  >^irh 
but  as  per|ietrator  of  (lie  crime,  all  \%liich  circii instances 
are  proved  by  other  testimonyf  Uf  ha^e  actually  existed^ 
is  fluch  teatimony  as  should  be  left  to  the  conHideratioti  of 
H  jury.  That  is  the  miturt*  of  the  co»ife«»wf»n  in  the  pre- 
sent case  ;  and  .upon  HOch  testimony.  If  the  jury  are  satis* 
fied  uifh  its  trutli  and  Ruffiriency,  they  may  find  the  pri- 
9u«ier  polity.  TJiey  should  he  \ery  caikCiouH  however, 
and  examiue  every  cir<uni8tHince  with  the  most  critical 
nicety  before  they  do  so.  The  jury  found  Jiiin  guilty^ 
and  he  had  judgment  of  death. 

KoTB.««ln  i\m  case,  ^Yte  $ftdd1«  bag^  weft  pomted  t^rolantaviiy.-.- 
▲lftt>,  part  of  Mw  moiw-y  produceil,  t>«fore  irngr  h\aw  givf n» 

H#r»  -^Vkk  1  Phii.  on  Ecid,  f3(!  Am.  EiiUj  89.     Staie  v.  L&nf^ 
am4e  455.    StaU  r.  M^herU,  1  JOev.  Bep>  259. 

Wilcox  T. .     [S.  C.  ante  22a.]  (484) 

A  «aTteyoT  and  jury,  who  w«re  appointed  ander  separate  otiterft  m 
aeveril  cll^tmct  auitt,  ahall  be  paid  toll  costs  m  each  9«if,  altbooi^l) 
irom  the  loc-tjity  of  the.  lots  aued  for»  the  same  I»bor  answered  fur 
all  the  survevs. 

There  were  several  ejectment^  against  several  pe^'sons, 
who  were  settled  on  I»»t8  in  the  town  of  FayofteviJle 
claimed  by  tJie  Plaintiff,  who  alleged  them  to  be  included 
in  a  tract  of  one  thousand  acres  adjoining  the  town.  A 
Jury  and  surveyor  were  appointed  in  each  of  IIh'  Huits,  by 
distinct  orders  made  in  each«  for  the  purpose  of  ascer- 
taining where  the  line  of  thin  thouHand  acre  tract  really 
was.  After  the  trial,  a  question  arose  relatiie  to  the 
costs  of  the  jury  and  surveyor,  whether,  astliry  were  the 
same  jury  and  surveyor,  they  should  be  allowed  rn  each 
of  the  suits*  or  only  in  one.  In  otb«'r  wordn,  whether 
they  shouhl  be  alhiw^d  single  or  doutlt^  wages.  It  was 
reserved  for  severad  tenns,  Judge  Macat  Haying,  \l% 
would  search  the  rerords  of  a  aimilar  ra^e  decided  at 
Salisbury,  where  this  question  was  decided  :  and  now 
lite  court  decided,  that  tht7  were  to  be  affrt«*w!  in  each  «if 
the  suhs  ;  the  sorvcyoi's  were  to  return  plats  in  earh, 
the  jurors  to  attend  in  each.  Bad  one  suit  been  deter- 
n|ined,  the  juror  must  have  attended  in  the  others ;  jtrst 
in  the  same  manner  as  a  witness  summoned  in  several 
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Apr.  I79r  distinct  salts,  is  entitled  to  wnges  in  eafh»  tboiigli  'flte/ 
^'^^''^^^  are  all  tried  on  the  same  day. 

NoTK.— A  witness  luimnoned  by  each  party  is  entitled  to  compen- 
ntion  by  etcb.      Peace  &  XUirel  y,  PenonO  Gordbn,  1  Murfth.  188. 

Anonymous, 

The  plea  of  plene  admimdrami  ihall  be  received  at  all  ttinei^  provided 
the  Defendant  does  not  come  in  with  it  at*  a  very  late  period*  to 
dehy  the  trial. 

Thin  8uit  had  come  from  the  County  Court  by  appeal ; 
which  WHS  talien  for  this  cause,  ihat  afti^r  the  suit  liad 
depended  for  some  time  up«m  the  general  issue,  the  De- 
fendant's counsel  moved  to  pot  in  the  plea  ofp/aifculmui* 
iifravt^;  which  was  opiMined  there,  and  mow  at  the  bar 
of  this  court,  because  if  the  plea  could  be  now  put  in,  the 
consequence  would  be,  that  a  Defendant  might  adminis- 
ter his  assets  after  beins:  serveil  with  process,  and  then 
come  in  and  defeat  the  riaintiff  by  such  a  plea. 

P&  curiam — Plene  administravitf  wheoever  put  in*  re* 
lates  to  tlie  day  of  service  of  liie  writ ;  at  least  it  must 
state,  that  on  the  day  of  exhibiting  the  PlaintitT's  demand 
by  writ,  the  Defendant  had  fully  administered ;  or  at 
least  that  the  writ  was  first  served  on  surh  a  day,  before 
which  d^y  be  had  no  notice,  and  that  before  that  day,  he 
had  fully  administered,  &r.  This  plea  should  be  received 
at  all  times,  provided  the  Defendant  does  not  come  in 
with  it  at  a  very  late  peri«id,  and  thereby  delay  the  trial; 
otherwise  the  Defendant  might  be  subjected  to  pay  the 
debt  out  of  his  own  estate,  when  perhaps  he  had  In  fact 
no  gofids  ti  be  administered  on,  wherewithal  to  pay  It. 
The  plea  was  admitted. 

NoTi.—  Vide  Sawyer  y.  SexiM's  AdmW.  3  Ifay.  67.    Rdd  v.  Aiftr» 
Con.  Rep.  488. 

(485)  Barges,  by  her  Guardian,  v.  Hogg. 

A  plea  in  abatement,  that  the  Plaintiff  is  an  alien,  is  not  sustainable  « 
the  action  of  trrspau  ytiare  ektmaium  fregil, 

Trespass,  qaart  dausumjregit ;  and  a  plea  in  abate- 
ment that  she  Is  an  alien,  and  demurrer  there^ipun.  Af- 
ter argument  by  WiUiams  for  the  Defendant,  and  Ham  kt 
PUintiiT, 
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Fer  euTxani^hx^  alien  cannot  maintain  ejfftmenty  or^^^^^^^ 
any  action  for  the  recovery  of  a  freehold.  Aliens  are  not 
alfoued  to  acquire  real  pnipcrty  ;  hut  If  an  ali«»n  has  pur- 
chased real  properry,  and  is  in  possesnion  of  it«  th**  pur- 
chase 18  good,  and  will  bo  for  the  biMiefit  oT  the  public, 
whenever  the  State  thinks  proper  to  exert  its  ri^htt  by 
cau-in^  an  office  to  be  found  ;  but  before  surb  advantaj^ 
is  taken,  no  individual  can  interfere  ^ifh  Oip  fieehold, 
and  violate  the  pos8e^Nion  of  the  alien  purchnser.  His 
possession  is  lawful  as  fo  all  persons  but  the  State,  and 
he  may  demand  damag^e  for  tlit^  violatitm  of  i\  \u  a  per- 
sonal action.  Wherefore,  let  the  Drft- nilant  aiisvM-r  over. 
See  Thfer  283.  5  Re.  52  ft.  Terms  de  /ey.  Verbo  alien. 
Co.  Lilt  2.    Leonard  61. 

NoTB. — ^In  thiH  case  the  land*  were  piircbai^ed  b\  \\\t  Plaintiff'i  ft- 
ther,  who  ¥ra8a  citizen,  and  died  It-aving  the  IMaiittsflT,  liis  liaui^liter, 
residini^  in  Great-Britain:  in  wlitch  case,  it  seems,  tlie  freehold  isca»t 
upon  the  State,  as  the  law  will  not  allow  the  alien  \o  inherit,  and  dif- 
fers from  the  cane  of  the  purchaser  who  may  take  and  continue  pos- 
session tiU  an  office  entitles  the  public.     1  bac.  Jlftr.  81. 

NoTS. — Vitle  doe  on  demise  of  Blount  ▼.  ffornibiow,  2  Hay,  37. 

Anonymous. 

This  was  a  special  case,  in  which  it  was  referred  to 
the  court  to  decide,  whether  or  not  an  action  on  the  case 
upon  assumpsit,  would  lie  for  the  use  and  occupation  of 
a  house.  The  declaration  stated  the  use  and  occupation, 
and  a  promise  to  pa}.  Mr.  Hay  cited  2  Cro.  596,  668, 
684.  Cro.  Bl.  118,859.  Cro.  C.414. 

Per  curiam — An  express  promise,  by  all  the  books, 
will  stip|;ort  this  action— some  of  them  sny,  ai?  implied 
promise  will  nor,  because  debt  for  rent  is  the  assijB;ned 
action — the  promivse  here  stated,  may  be  taken  to  have 
been  an  express  one,  as  the  contrary  is  not  stated  in  the 
special  case.     The  Plaintiff  had  judgment. 

Judgments  ha\e  been  given  for  the  Phtintiffs  upon  a 

quantum   merui^  before   the  IL  Geo.  2,  c.  19.     Vide  3 

Mh  73.. 

KoTi. — Vide  Hayee  v.  ^ertt  Con,  Rep.  19. 

Tuton  V.  the  Sh^riflT  of  Wake. 

If  the  Sheriff  returns  an  escape  to  a  eafriae  adreepondendum^  he  may  be 
sued  for  the  escape,  and  not  be  proceeded  a^inst  as  bail. 

T<»  a  capias  ad  respwidendumf  he  returned  an  escape ; 
and  this  was  an  action  for  the  escape. 
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^J)!;J:3'     Hatwood,  Jwtire— In  Enfclaiidt  an  action  will  He  for 
fAfifi\     '^^  «*Mrtpe  un  menne  prwe^n*,  whether  ih<»  e»capp  he  vo- 
^4»o^    liiiitar>  or  negfiicent ;  foe  there,  when  ihe  Sht^nff  Iihb  t«^ 
ken  the  bmly,  he  niiiBt  pnidiire  it,  or  return  a  bail  bond  ; 
aiiH  ifhehanhim  nottit  theilay  a^tsit^nefiby  the  \»nt«herHiis 
in  hiH  duty  :  but  here«  the  SheriffinHy  if  he  pleases,  pet  nit 
the  P'lrty  ro  p;o  Ht  FHrg^e.Hiul  become  his  special  bail  under 
the  ;«ct  of  1777.  ch.  £,  %te*  16  4*  7&— so  that  here  pi-rbaps, 
it  if)  not  an  escape  subjecting  the   SheriflT  to  an  MCtioiiy 
if  he  has  not  the  body  nt  the  day*    The  Plaintiff  may  con- 
aider  the  Sheriff  Hs  bail,  and  the  Defendant  in  his  custo- 
dy,  and  proceed  to  judii^inetit  ;  Uhereaa  in  England,  the 
Plaintiff  cannot  prt>ceed  in  such  case  tojudginent.     If  the 
Slieriff  iH  to  be  con^^idered  as  hail  wlien  lie  returns  an  ar- 
rest without  w  bail  bond,  and  has  not  the  party  tn  pi  ison^ 
then  he  tnay  surrender  the  Defendant  at  any  time  before 
final  judirment  against  himself  as  bail  upon  a  sct-Jiz.— 
which  he  canuot  dt»  if  an  action  fur  escape  liea  against 
hitn.     In  England,  a  voluntary  permisgion  to  go  at  large^ 
will  make  a  recaption  by  the  SherilT  unlawful — here,  it 
will  not.     The  Sheriff  is  considered  as  hail,  and  |N*rha|is 
may   retake  him  for  the  purpose  uf  making  a  surrender. 
Upon  these  considerations,  it  is  possible  that  the  action 
fur  an  escape,  ^^here  it  'tn  permitted  by  the  Sheriff,  is  not 
'the  pro|)er  action  ;    but  that  he  ought  to  be  prf»cee<ied  a- 
gaiiist  as  baU  by  sci.fa/    Perhaps  this  esc;ipe  may  have 
been  effected  by  force  and  violence,  under  such  circum- 
stances as  tt»  make  it  a  rescous,  and  then  the  SlieriflTis  not 
liable  by  any  I  am.     ItJa  true,  he  has  returned  simply, 
that  the  prisoner  escaped  (   but  as  he  must  ha\e  known, 
that  a  negligent  or  voluntary   escape  would  not  excuse 
him,  he  priihahly  intended  to  have  teturned  a  rescous* — 
An  opiuioti  was  ^iven  by  some  of  th*  present  Judges,  not 
long  a.((o  at  Halifax,  that  a  Sheriff  upon  a  negligent  4^8- 
cape,  might  be  ronsidered  as  bail.     1  wi^th  to  consider  of 
the  rase  before  I  gi\e  my  judgment — 1  wish  it  to  he  spe- 
cial ly  stattd. 

It  was  so  stated  accordingly,  and  afterwards  in  this 
term  was  argued  by  Dtiffy  for  the  Sheriff,  and  Taylor  for 
the  Plaintiff;  and  the  court  gave  judgment  fiir  the  Plain- 
tiff, saying,  the  returning  an  escape  exciude^^the  suppo* 
sition  of  the  Sheriff's  huvtng  become  bail — though  «lfK 
Ihiffy  strongly  insisted,  that  the  Plaintiff  t^y  pi*oceeding 
to  judv.mei)t  as  ht*  had  done  in  the  County  C«»urt,  had 
thereby  admitted^  notwithstanding  the  retorn,  that  the 
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Defffidant  «rr  in  court,  wliirli  couliJ  not  otherwise  be,  Apr.1797. 
ihikH  by  liU  rirturtiiiij^  to  prisan  after  the  retiir«,  nr  by  br-  ^■^^''''^^^ 
ing  considered  as  bailed  hy  tiio  S)ieri(K     T<i  whirli  it  w^s 
answered  e  contra^  that  the  judja^inent  in  eri'oiicous  Pir  that    C^®^) 
cause,  but  is  to  be  cmisidered  as  a  good  judgment  till  re* 
versed. 

NoTx.-<- FtVe  Swepaon  v.  Hldtaker,  and  the  note  thereto,  ante  224.- 

Anonyrnous. 

The  decree  of  (he  court  made  at  a  former  term*  was, 
that  each  party  shotiid  pay  bin  own  oisU.  Upon 
wfiick  a  doubt  arose,  whether  each  paiMy  shoo4d  {»ay  half 
the  ciiHts,  or  only  the  costs  which  had  accrued  upon  bun 
siness  done  for  himself.  Aod  at .  the  la/9t  \er^»  it  was 
brought  before  the  court,  who  decided  that  eadi  p^i'ty 
shiNjJd  pay  for  the  process  issued  for  his  benefit.  Aod 
then  another  questioo  arose^  vihether  a.cop^  «»f  the  bill 
taken  out  to  be  seevt  d  on  tlu":  Defendant,  was  for  tht^  b4*nelit 
of  the  PiaintiflTor  tiie  Del'endant.  And  at  last  term,  after 
much  argument,  Wiixiams  ami  Hatwooii,  Judges,  dif- 
fered in  opinion.  The  matter  Was  again  moved  miw  aod 
argued,  and  the  court  clearly  agreed,  that  it  was  a  part 
of  the  process  to  bring  the  Defendant  into  court,  without 
which  he  could  not  be  efTertually  brougltt  in  ;  and  there- 
tovcn  it  was  fnr  tiie  Plaintiff*s  benefit,  as  much  as  the 
9ubpatna  was,  and  therefoie,  that  he  should  pay  the  ex- 
pence  of  ii  under  the  decreee. 

Anonymous. 

A  writ  issued  a^inst  two  jointly,  and   one  plead  in  abatement.-— 
PlaiiittflT  was  suffered  to  take  judj^meiit  against  the  other. 

A  writ  issued  against  two  u|ion  their  joint  and  several 
booiUand  was  rei4irned,ex/(*cuted  u|ion  both*  One  pleaded  in 
ftbatetnent,  that  the  process  was  not  terved  tipon  him  in 
due  time,  and  the  writ  was  abated  as  to  him ;  and  then 
Spiller  moved  to  have  juditioent  against  the  other. 

Hatwood,  Justice. — This  action  as  ym\  ha%e  brought 
It,  is  a  joint  one,  and  an  abatement  as  to  one,  is  therefore 
an  abatement  «>f  the  whole  writ ;  for  otherwise  your  judg- 
ment will  not  be  as  broad  as  ttie  writ— that  demands  a 
d<'ht  agai'ist  two,  the  judgment  will  be  against  one  only  ; 
the  other  by  his  contract/ is  to  be  con  tributary  to  tlie  debt^ 
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^^PJ^J^'and  tlie  court  will  not  discharge  htm  becaaae  of  an  ii 

j^ular  service  of  proceM8,  and  lay  Ihe  burden  of  the  whole 
upon  the  oihcr^—that  dotn  not  go  to  the  merits,  nor  df»es  it 
prove  him  not  to  be  cotaributary,  as  you  have  declared 
he  is. 

Stoive,  Justice.— I  think  the  Plaintiff  is  entitled  to 
judgment.  If  two  are  sued,  and  both  plead  the  general 
issue*  and  there  is  a  verdict  for  one,  the  Plain  tiff  may  have 
judgment  against  the  other.  Spilier  then  cited  CfiL  JL 
£v.  159.  5Re.ll9f  and  the  court  permitted  him  to  enter 
his  judgment. 

QiMrc  de  Aoe.— For  if  two  be  sued  upon  •  Joint  bond»  And  both  pl**d 
iiofi  eatfacitimt  and  U  be  found  for  the  one, and  afcainatthe  other,  the« 
it  iippeur&  one  of  I  hem  can  never  be  made  contributary.    Though  the 
r^ggN    Plaintiff  shouUl  be  put  to  a  new  action,  he  ift  forever  discharged  by 
^        ^    the  verdict,  and  therefore,  the  law  wiU  give  jud^ent  a/^inst  the 
other,  as  there  must  be  a  writ  of  the  same  form  against  him,  should  a 
new  one  be  taken  out.     But  where  one  only  abates  tne  writ  ns  to 
himself,  that  does  not  prove  him  not  to  be  a  co-obUgor  i  It  is  still  to  be 
taken  acc^irding  to  the  Plaintiff's  averment  in  his  declaration,  that  he 
is  »  co-obligor,  and  jointly  contributary  with  the  other,  and  there* 
fore  jointly  to  be  proceeded  against  with  him  ;  this  other  ought  not 
to  be  made  answerable  for  the  whole  debt,  when  the  Defendant  who 
pleaded  in  abatement,  by  Uis  contract  is  equally  liable,  merely  because 
the  PlaintifThas  chosen  for  instance  to  misname  him,  or  has  ccmimit- 
ted  some  other  irregularity,  which  causes  the  writ  to  be  abateabhrosto 
one.     The  Plaintilfia  bound  by  law  and  his  contract  to  sue  both.     If 
he  sues  one  only,  the  writ  may  be  abated  for  that.     Stra-  503,  and  yet 
according  to  this  determination,  the  Plaintiff  may  do  that  indirectly, 
which  the  law  wiH  not  suffer  him  to  do  directly  ;  for  he  may  misname 
one,  and  have  an  abatement  as  to  him,  and  then  proceed  againet  the 
other  alone.     It  is  no  answer  to  say,  that  joint  bonds  are  now  cono- 
dered  in  law  as  joint  and  several ;  for  if  the  Plaintiff  sues  upon  it  as  a 
joint  bond,  tfien  it  is  in  aU  respects,  stiU  to  be  held  as  k  joint  bond, 
and  all  the  common  law  rules  respecting  joint  bonds  attach  upon  it. 
If  there  be  two  Defendants,and  they  plead  several  p]ea««,  and  the  Plain* 
tiff  take  issue  upon  one,  and  demur  to  the  other,  and  the  issi^  be 
found  for  the  Defendant,  tie  coutt  will  not  proceed  on  the  demurrer. 
1  Bae,  Ab.  15.  Hob.  250.  e/  «tc  vict  oerta— for  in  both  eases  the  suit 
being  once  abated,  it  would  be  impertinent  to  judge  whether  it  ought 
to  abate  on  the  other's  plea.     Vide  also  Bab  180,  where  Plaintiff  ^lle8 
two,  and  is  nonsuit  as  to  one  before  judgment  a|[ainst  the  other,  he 
is  barred  as  to  both.    If  there  are  two  executors,  and  the  one  is  mis- 
nsmed  and  abate  the  writ,  it  is  abated  as  to  both.     1  JSee.  M,  11.  6 
Mo*  10.     Tbouj^b  one  Defendant  may  be  acquitted  in  part  and  con- 
demned in  part  of  a  trespass  $  or  one  condemned  in  the  action,  and 
the  other  acquitted,  the  writ  cannot  abate  as  to  one  and  subsist  as  ts 
the  other,  though  8  Cs.  159,  seems  e conira. 
Note. — Tl^is  decision  was  certainly  an  erroneous  one. 

Anonymous. 

The  declaration  stated  an  undertaking  by  two  with  a 
third^  to.  run  a  race  with  him^  and  to  pay  him  if  he  won 
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The  evidence  was,  of  a  race  made  between  one  of  the  two  ^P^*  ^3^* 
and  the  third  ;  for  performanre  whtMMMif,  the  other  of  the 
two  becrame  bia  surety  on  the  day  of  the  race. 

Per  curiam — ^Tbis  Is  a  fatal  variance — y(»u  should  have 
atated  the  contract  aa  if  really  was.  Jir*  Taylor  for  the 
FlainriflT  insiHied,  lie  could  maintain  it,  and  pra>ed  time 
for  that  iiurpose.  So  a  special  case  was  made  ;  and  af- 
terwards, in  (his  term,  the  court  calling  the  cause,  Mr* 
Taylor  declined  arguing  it,  and  the  Plaintiff  was  nonr- 
suited. 

Nim.*  Vtde  Bulla^9  Aim  Prau,  145. 
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HALlFAXt  APRIL  TERM,  1797. 

Jones  V.  Jones. 

Rocks  in  a  river  above  the  surface  of  the  water,  are  vacant  property^ 

and  the  subjects  of  our  entry  laws. 

Trespass,  quare  dausum /regit.  Issues,  liberum  tene- 
nuntum^  and  juHtiRration.  Oh  the  trial,  the  Det'indant 
admitted  he  bad  repaired  a  stand,  erected  in  the  river 
Roiuioke  tu  catch  fish*  and  that  he  had  fibbed  there. '  It 
was  Slated  by  the  Plaintiff's  counsel,  thai  this  action  was  (489) 
bi'oiigbt  for  the  purpose  of  trying  the  right  of  fishing  a- 
inangst  the  islands  at  the  falls.  The  Plaint  iff  deduced  bis 
title  ns  folbivvs  :  Fiist  by  a  grant  from  tli«*  Governor  to 
QriffitK  for  tbii*ty-seven  small  islands— >G4n^A  convey*^ 
ed  to  P.  Johnston^  ami  slie  to  the  Plaintiff.  Also  he  pro* 
duced  a  State  grant  for  these  Islands,  rocks  and  standsj^ 
issued  under  the  act  of  1787.  He  also  produced  a  grant 
for  an  adjacent  tract,  the  boundaries  of  which  included 
one  bank  of  the  ri%er.  His  counsel  stated,  that  ^he  stand 
in  qiiestiini  was  in  the  middle  of  the  ri%er,  that  Hie  Plain- 
tiff  bad  a  title  to  ttiese  islands,  rocks  and  stands,  prior  to 
1787 ;  also  a  title  under  the  act  of  1787,  and  a  title  to  one 
of  ibe  bank^  by  aiiother  grant.  The  Defendant's  ciiun- 
eel  rested  his  defetice  on  the  long  po^^session  the  Defend- 
ant  bad  of  this  statid  prior  to  tht'  State  grant ;  and  that 
as  the  river  above  the  falls  was  not  navigable,  the  bed 
theiYOf,  and  the  right  of  fishing,  belonged  to  the  propri- 
etors of  the  adjoining  lands  on  each  aide*    Ha  than  gave 
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Apr.  ir9r. evidence  of  the  mitiquity  of  tliU  ntaiid,  and  that  the  rock 
'^^'"^^^^^  wlirre  it  i«,  Iimh  bei*n  rendered  an  excellent  |>lace  for  fiab- 

In^t  and  siauds  two  hufMrt'l  jardii  from  the  islandu,  and 

on  tilt*  HouUi  HJdt*  of  the  river. 

Tiie  coniinel  for  the  Plaintiff  pounded  his  arj^ment  cm 
the  follovkinp;  puintn :  'Obfierving  that  this  rock  or  stand, 
as  it  wa8  not  opposite  to  any  iHland  claimed  hy  the  Plain- 
tiff,  ma%  ri'nder  the  judgment  to  be  given  in  this  ca«e»  leas 
derisive  of  i lie  general  queHtion  respecting  the  islands  and 
stands  adjacenr  to  them,  than  was  ai  firnt  intended.  Iia 
prnp'  8t*d  first  to  consider,  how  the  nmimon  law  stood, 
and  V*  hat  right  the  Plaintiff  hadt  prfor  to  th^  grant  of 
1787,  as  to  which  he  sued.  The  soil  or  bed  of  a  naviga- 
ble ri\er  belongs  to  the  public.  Dot^.  429*  1  Ma»  105. 
And  Uie  coirert  idea  of  a  navigable  river  is,  one  ^hich 
ebbs  and  fl6>^H,  so  far  as  It  ebbs  and  flows*  Doug.  4^7^ 
441.  Gowp.  86.  Yet  notwithstanding  (be  general  right 
is  in  ihr  |)Mblic  in  navigalde  rivers,  a  priiate  man  may 
acquire  a  right  to  a  fr^e  fisher^^  4  Ck)m.  448.  S  Term 
253.  4  Burr*  2162 — and  henre  it  follows,  that  even  in 
in  navigable  rivers  or  arms  of  the  sea,  one  of  our  citizens 
may  <icquii*e  an  exclusive  right  of  fishijig  by  a  grant  from 
the  State*  W  hoever  is  the  owner  of  the  soil  or  bed  of  the 
river,  has  the  exclusive  right  of  fishing ;  and  that  owner- 
ship  of  the  soil  or  bed  of  the  river,  may  be  granted  by  the 
State,  and  has  been  conveyed  to  us  under  the  grant  of 
]787»  This  secures  the  exclusive  right  of  fishing  to  the 
(490)  grantee.  2  B.  Cam.  40*  1  Inst  12^.  In  this  country 
there  is  no  such  thing  as  title  by  prescription,  andtiiere* 
fort%  it  cannot  be  pretended  that  a  title  may  be  acquired 
by  it  to  the  overturning  of  our  grant  1  InsU  122  no^€  7. 
A  right,  as  it  is  sometimes  acquired  in  England,  by  long 
usage,  against  the  ON%ner  of  tlie  soil,  cannot  apply  iiere. 
F.  JV,  £1.  200*  And  then  ttiere  remains  no  other  means 
of  acquiring  an  exclusive  right  of  fishing,  but  by  a  title 
deri\ed  under  the  owner  of  the  soiU  5  Burr*  2814 — and 
this  the  Defendant  does  not  pi-etend  to. 

Couuflei  for  the  Defendant^— *Tbis  river  is  either  navl- 
gabU,  or  it  is  not.  If  it  is  a  navigable  river,  the  right  of 
fishing  in  it  is  common  to  all  tlie  citizens — the  bed  or  smuI 
of  it  cannot  be  (panted  at  this  day,  nor  can  an>  ciiiaen 
be  disturbed  oi*fi*ostrai4ied  of  his  right  by  any  State  grant. 
TheCrowttin  England  was  long  ago  restrained  froin  ma- 
king such  grants.  6  Mo.  7S.  4  Bac*  M.  156.  1  Mod.  106. 
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JPrrenfMini— «AjCoi|ewioti  exAiiNiNtBiifl<ncrvi*nboniMI  Apr*  1797. 
by  rirniinNtanceH,  ^rii^hs  niHbiiig  ;•  btif  a etttkfeASHJti  w4ie*  s^^^^^^^i^ 
tlier  rxfofted  or  not,  that  relates  a  number  orcirruinHran-? 
t:eH  uhicti  Uie  prisoner  could  not  uell  be  arqiiainted  VtUh 
but  as  per|)etrator  of  the  crime,  all  \%liich  circumstflnces 
an*  proved  by  other  te.Htimoiiy«  tQ  ha%c  actually  existed^ 
i»  fliich  trstimoriy  as  should  be  left  to  the  cotiKideratioii  of 
A  jury.     Tbal  is  tl»e  mitun*  of  the  r»Hfe«»«fMi  in  tlie  pre- 
sent case  ;  and  .upon  Mich  trstimony«  ifthe  jnrj  areHatts- 
lied  \»ith  its  truth  and  Huffiriencyy  they  may  find  the  pri- 
6<Mier  ^nilty.     They  sb<Mjld  be  very  cai»(ious  howev^-r, 
and  examiue  ever^  circumstHnce  vrith  the  most  critical 
nicety  before  tkey  do  so.     The  jury  found  Jiim  guilty^ 
and  be  bad  judgment  of  death. 

KoTB.— In  i\m  case,  ^he  teddle  b«^  wett  pomted  t<»  yolufitavity.-^ 
Jklaoy  part  ofti»e  money  produceil*  btrforeaiqr  blow  givt^n^ 

KMtb  -^Vide  1  Phii,  on  End.  fSil  Jim.  K(Ht,J  89.     Staie  v.  L&nf, 
ante  455.    StaU  v.  M^bertn^  1  Dtv.  &ep.  259. 

Wilcox  T. .     [8.  C.  ante  223.]  (484) 

A  aorvey or  and  jury,  who  w«re  appointed  ander  sfparatc  otilef*  mi 
■evervl  difsfmct  sititi,  nhall  be  paic)  tuU  costs  hi  «aeh  miit,  altbotm^li 
from  the  loc  tlity  ol'  the  lota  tiued  for»  the  same  labor  smswered  for 
all  the  survevs. 

* 

There  were  several  ejectment^  against  several  persons, 
who  were  settled  oti  lots  in  the  town  of  Fajette^ilLe 
claimed  by  tlie  Plaintiff,  who  alii'j;ed  them  to  be  included 
in  a  tract  of  one  thouHand  acres  adjoinioj;  the  town.  A 
Jurjf  and  surveyor  were  apiiointed  in  eucli  of  iIh*  suits,  by 
distinct  orders  made  in  each,  for  the  purpose  of  ascer- 
taining where  the  line  of  this  thousand  acre  tract  really 
was.  After  the  trial,  a  que«4tion  arost*  rrlatUe  to  ihe 
costs  of  the  jury  and  surveyor,  whethi*r,  asthry  were  rhc 
same  jury  and  surveyor,  they  should  be  allowed  in  each 
of  the  suits,  or  only  in  one.  In  otb^'r  words,  whether 
they  should  be  allow <d  single  or  dfiubl*-  wages.  It  was 
reserved  for  severad  tenOM,  Judge  Af  acat  saying,  he 
i¥ould  search  the  records  of  a  similar  case  decided  at 
Salisbury,  where  this  question  was  dicided  :  and  now 
tlie  court  derided,  that  thi'y  were  to  be  affoited  in  each  of 
the  surts  ;  the  surveyors  were  to  return  plats  in  each, 
the  jun^rs  to  attetifl  in  each.  Bad  one  suit  been  deter* 
Olined,  thejunir  must  have  attended  in  the  others;  jirst 
in  the  same  manner  as  a  witness  summoned  in  several 
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8«p«  1797.  on  tbMf*  pointn.  It  in  aritrued,  that  this  is  a  navif^ble 
riven  and  therefore  Cfiuld  not  be  f^ranted,  and  I  IK.  Com* 
S86.  2  Bl.  Com.  S9»  is  relied  on.  It  is  true»  In  England 
aoch  grants  %iere  restrained  by  particnlar  Ihws,  intend- 
inji;  t«t  reslratn  the  prt^rogative  ;  but  these  law<i  are  not 
in  force  ht^re^—iiur  Le^islHti%e  bodj  is  •only  re<itraine4 
and  rf^Iated  by  tht^  Constitution.  Acts  fmssed  by  then 
for  ihi*  |>ublic  |i;ood,  and  not  repu|cnant  to  that  Constita- 
tiont  muht  be  enforced,  it  is  not  a  true  pfisltion,  that  in 
caHe  of  private  riverSf  or  rivers  not  navrgable*  the  i««liinds 
belong  to  tlie  owners  of  the  adjacent  land.  Such  islandsy 
either  on  navigalile  or  unoMvigMble  rivers,  contain  land 
and  territory*  and  must  b**  entered  l>efore  they  beniaie 
pri%att  pni|ierty.  Thisap|iearHb>  our  entry  laws,  \7779 
€•  .I9  s^  10,  and  if  islands  are  to  be  entered  and  do  iH>t 
follow  the  /tdjoininjs:  laitds,  then  ufion  the  principle  of 'lie 
Detendant*s  counsel,  I  he  owners  of  the  islands  are  enti* 
tied  10  a  part  of  the  bed  uf  the  ri%er  on  each  side  of  the 
islands.  The  act  of  17879  is  foundefl  in  i^iod  policy,  and 
diHS  not  exceed  the  powers  of  the  Legi»tlMiure.  It  was 
made  to  prevent  stran|i^rs,  not  citizens  of  North* Caro^ 
lina,  from  stopping  up  the  ri%ef  uitli  their  stands  and 
depriving  the  land  holders^if  the  benefit  of  fishing;  Mich 
persons  trespassed  upon  the  adjoining  lands  committed 
injuries  and  trnnsgressed  the  lans  of  the  country,  and 
immediately  withdrew  themselves  into  Virginia  bef<tre 
tlM*y  were  taken  by  process  issued  for  the  purpose  ;  or  if 
they  were  by  accident  apprehendeil,  they  were  generally 
nnable  to  make  compensation*  Under  the  direi'tiona  of 
the  court,  the  jury  gave  a  verdict  for  the  Plaimiff. 

NoTB.~Tb<P  c»te  ex  relaUmu^  and  I  havi  be f  n  infbrmefl  that  tlie 
judgment  of  th«>  court,  (Williaxi  anil  Macat,  Judgt- a,)  proceeded 
upon  the  ground,  that  the  rocks  in  the  river  nboVf  the  aurtace  of  the 
water,  were  Tacant  property,  and  the  aubjecta  of  our  entiy-laws. 


(49£) 


NEWBERN,  SEin^EMBER  TERM,  1797- 
Simon  Bright  v.  Robert  White. 

Apurehaaer  of  lands  under  a  Sheriff 'a  sale,  c-tnnot  sustain  an  action 
for  money  had  and  receWed  again»t  the  SheriflT,  opon  the  grouad 
Ihat  the  title  was  bad,  and  the  consideration  had  therefore  faiK  d. 

Artion  on  the  case,  for  money  had  and  leceived  to  tite 
Plaintiff's  use  ;  and  the  general  issue  pleaded ;  and  upon 
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the  trial  the  cvidenrc  was  :  that  Oram  i»btair!ed  a  jodg-  Sep.  1797. 
me^t  iig^'utst  BrighU  flie  fHther  of  the  Plaitttiffy  ^^here- 
ti|Niii  execulifiii  iHsuedy  ami  the  D<*ferdatit,  an  Sherifff 
Bold  a  tract  of  land  ti>  the  Plaintiff  to  satisfy  it— that  the 
Plaintiff  Mftei wards  iustituted  an  ejectnrient  to  recover 
posseaaion,  and4herevka8  a%erdicf  and  judgment  a^uinst 
kini ;  the  Defendant  paid  o%ei'  part  ofthf  purchase  money 
to  Chratn^  and  took  hia  receifK ;  the  residue  he  paid  to 
BrighU  the  Defendant  in  the  action. 

BadgeVn  for  the  Plainti(f«  argued,  that  although  no  case 
precisely  in  pi»int  with  the  present  wap»  to  be  found  in  the 
boiikSf  where  a  Plaintiff  under  such  circumstances,  has 
bei'n  held  to  be  entitled  to  recover;  vet  certain  princi- 
ples bad  been  establislied  by  a  numbei  of  decisions,  which 
^o  the  leujs^th  of  warranting  the  judumrntwe  are  now 
set  king.  It  is  laid  down  in  1  Bwr,  112,  that  nhrrevcr 
A  person  haSt  paid  money  upon  a  consideration  which 
happens  t<i  fait^  or  where  ex  otquo  et  bonOf  he  ought  to 
have  his  money  returned,  his  action  will  lie  to  recover  it 
hark*  It  is  fnunded  in  reason  and  justice.  Here  the 
consideration  has  failed,  the  Plaintiff  has  not  been  able 
to  obtain  possesHion  of  the  land  i'ur  which  he  paid  his 
money  ;  the  land  belonged  to  a  tliiril  person,  and  not' to 
the  Defendant  in^  the  action  where  Oram  uas  Plaintiff. 
The  Sheriff  has  received  the  money,  nnd  ought  to  return 
it.  It  cannot  be  denied,  that  if  the  Shi^riff  levies  an  exe- 
cution a|ion  the  property  of  a  third  person,  he  is  liable 
to  that  person^H  action — the  writ  doe^  not  authorise  a 
seizure  of  any  property  but  that  of  the  Defendant's  -<- 
There  is  equal  reason  why  he  should  be  liable  to  the  ac- 
tion of  the  vendee,  for  the  writ  does  not  authorise  him  to 
sell  to  the  \endt*e  an}  other  profierty  than  that  of  the 
Defendant.  Hr  is  guilt}  of  a  wrong  and  deceit  to  the 
vendee,  if  he  sells  to  him  the  property  «»f  any  other  than 
the  Defendant.  Should  a  private  man  sell  property  aa 
his  own.  which  turns  out  not  to  be  so,  he  is  liable  to  the. 
action  of  the  sendee  ;  and  why  should  not  the  same  law* 
extend  to  the  case  of  a  Sheriff?  With  i*espect  to  the  sale 
of  lands,  there  are  as  stiong  reasima  for  making  the  She- 
riff resfioRSible,  as  there  are  fi»r  making  a  private  vendor 
so.  In  the  latter  instance,  the  buyer  may  call  upf»n  the 
vendi*r  for  an  inspection  «>f  his  title  deeds  and  the  seller 
baa  them  id  sliew  ;  if. the  buyer  will  lake  reasotiable  care, 
he  cannot  be  deceived  ;  but  where  a  Sheriff  sells^  he  has 
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8c;  1797.  hq^  the  title  deeds  ;  tip  Tendot  Ii»r  no  meAnfi  of  getting 
^'^^^'^^^  tln'm  fop  liih  iim|)rrth'r>— therelt»i-e  ilie  Shtriff  sltotild  to 
(493)  careful  not  to  ni'II  lands  the  pnipiM-r^  of  a  third  fier<¥Hiu 
He  rit<'d  1  Term  732,  to  pro\e  iliai  the  »alf  of  an  atinoitj 
hy  ati  inv,  lid  atid  %oid  deed*  subjertH  the  %<*ndor  to 
action  ftov  tho  ronsideration  money  ;  aniialdoB  casefi 
DaUoin  to  8h<w  that  <he  vendor  of  landR  not  U\h  own  at 
the  time  ofsale^  in  liable  to  re  fond  the  purchane  m«fiiey« 
The  ruli'  \h,  tliat  he  who  ih  guilty  of  h  Wroner*  nhafll  takt 
the  rofiseqiienres  of  it — and  it  muHt  be  adoiittedy  titat  in 
seizinic  and  selling  the  lands  in  question,  the  SfaeriflT  «a» 
guilty  of  a  wrung;  the  consequences  whereof  ha\e  beea 
prejudicial  to  the  PlainiiflT,  who  ban  been  drawn  in,  to 
part  with  his  money  for  nothing,  and  this  through  tto 
misctniduct  of  the  Sheriff.  Had  he  not  wrongfult>  fieimed 
and  sold  the  land,  the  Plaintiff  would  not  have  been  da* 
cei%ed,  nor  would  have  parte<l  with  his  money  aHhe4lid» 

Davie  for  Defendant — The  principle  that  lie  who  has 
paid  a)oney  upon  a  consideration  which  fails,  shall  i-rca- 
▼er  it  back  of  the  receiver,  is  a  good  one  ;  but  it  is  not  to 
be  undersfoo<l  in  the  latitude  the  PlaintiiT's  counsel  as* 
signs  to  it.  He  \%h«)  has  received  money  in  his  oi^n  righC 
and  to  his  own  use,  upon  a  consideration  which  fails, 
ought  to  refund  it ;  and  an  action  to  com|)el  him  to  re- 
fund, is  sustainable  :  but  if  he  acts  as  agent  or  trustee  for 
another*  or  as  a  public  officer,  and  receives  the  money  for 
a  third  person,  and  pays  it  over,  he  is  not  liable  torefand. 
A  contrary  dortrine  would  destroy  all  agencies,  attorney* 
ahi|>s,  and  offices  subject  to  the  operation  of  rt.  Theao 
persons  are  not  benefited  by  the  receipt  of  the  money — 
they  i-eceive  it  for  others — ^they  are  mere  instrameniti^ 
uherehy  the  money  is  delivered  from  tfie  hands  of  one 
party  into  the  hands  of  the  other  ;  it  is  deposited  wiljb 
them  for  tlie  use  of  another.  The  cases  cited  by  the 
Plaintiff's  counsel,  and  all  other  cases  upon  tlie  sane  sub- 
ject, exten<l  only  to  support  the  action  against  a  receiver 
of  money  to  his  o^n  use— that  was  the  case  cited  from 
Bttmm;-^there  the  Defendant  received  the  money  to  bis 
own  use  ;  that  was  the  case  of  the  annuity-^the  Di  feud- 
ant  had  received  the  money  to  his  own  use.  The  saflw 
remark  applies  to  the  case  ft-om  Dallas.  These  aothori- 
tie*-  ibrrefni-eaie  not  applicable  fo  the  present  case,  iihick 
is  thai  of  a  Sheriff,  ^ho  has  received  inoiiej  for  the  Plain- 
tiff iu  the  action.    This  action  cannot  be  suj^rted  by  a* 
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oy  adjadication  tu  Uv  foiin<l  in  the  bookiv ;  altiiouji^li  occa-  ^^P*  ^^^^* 
aioii8  of  rf*sorM»ijsf  to  sucli  an  artion*  were  it  maintaina-  ^^"'"'^^^^ 
ble»  liavo  ocnirivd  nltnost  ^sevy  dH>  for  iiuiidrods  of  y pars*  (,494) 
ThiH  or  irHoinsastron,^  ai'j^tiiiienr  ai^ainst  rlie  prt'sent  at* 
tempi.  -  There  are  many  ras<fs  whicli  deride,  tiiat  an  a« 
i;ent  in  trot Jiable for  mnnies  received  to  the  use  of  hi^  prin* 
cipal«and  paid  over  before  Hn  action  commenred  aj^ainst 
Wim-^BidUr  w  Harrmn^  Cowp*  566,  is  one*  1  admit  the 
Stieriff  14  liable  to  an  action,  if  lie  levie<4  hiH  ex«*cntion  up* 
on  the  pr  iporty  (»f  any  other  th.in  the  Di'f«*ndaiit :  that  ia 
'  to  say,  in  the  case  of  personal  property.  But  it  Is  '*qual- 
\y  true,  that  lit*  is  ii'^t  liable  for  levyiuji^  on  th»'  lands  of 
another  than  the  Dclendant ;  because  the  lands  are  not 
to  be  removed  out  of  the  poHsesnlon  of  the  ticcupier,  and 
delivered  to  the  v(Midee,  aw  personal  property  is.  When 
lands  are  sold,  the  Socriff  does  not  deliver  poHsessi«)n  to 
the  vendee — lie  must  obtain  that  by  action  or  othor-  law- 
ful means*  Tiie  Sheriff  need  not  even  make  a  seizure  of 
lands  in  order  to  a  sale:  rhat  was  decided  some  years  a- 
go  at  Halifax,  in  the  case  of  Baker  and  Long  ^  and  that 
lie  need  hotdeliiiT  possesnion,  was  decided  in  the  case  of 
—V.  Mchols*  at  Hiljsboron.i^h.  Therefore  Wfrethe  in- 
ference correct,  that  because  the  Sheriff  is  liable  to  a  third 
jierson,  for  seizin,^  his  ji^oods  upon  exi«cution  against  the 
Defendant^  he  is  also  liable  to  tlie  vendee,  which  it  is 
not;  yet  as  that  proposition  fitiis  in  the  case  of  l.iuds, 
the  conclusion  must  also  fail  with  it— and  so  the  Plain- 
tiff is  not  entitled  to  recover. 

Badger  in  re])ly — The  rule  about  refundint^  when  the 
consideration  fails,  is  laid  down  .{generally,  and  is  not  in 
any  book  wiiere  it  is  to  be  met  with,  restrained  to  the  case 
of  money  received  to  one's  own  use;  and  as  we  profess 
to  be  governed  by  former  pn  cedents,  that  rule  cannot  be 
now  altered  to  suit  this  case.  Tiierc  is  no  hardship  in 
SMbjecting  the  Sheriff  to  this  action — to  do  so  will  make 
Sheriffs  more  cautious.  When  <he>  know  that  the  inva- 
sion of  antither's  piHi;ierty  is  at  tlitir  in\n  risk,  they  will 
become  careful  itot  to  intermeddle  with  property  whicli 
does  not  belouu:to  tiie  Oifrndant;  and  then  m'ither  stran- 
gers to  the  action,  nor  \^*odees,  will  be  involved  in  OifR- 
cuities.  In  the  present  case,  the  Sheriff  has  mnnif»'4ly 
done  vvron^r,  and  the  consequences  are  injurious  »  the 
Plaintiff,  :i»kI  justice  requires  a  recompence. 

Per  car/am— Williams  and  Haywooo,  Justircs — If 
a  man  receive  money  to  his  own  use  and  to  his  oiivn  benefit. 
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Sep.1797  upon  n  consideration  wliicli  liap|)ons  to  fail,  be  is  liable 
^"^"^^'^^^  to  refund  ;  but  if  he  n*reives  it  as  agent  for  anotlier,  or 
(495)  acting  for  another,  and  \r\y  it  over,  h<*  is  not  liable  to 
refund.  It  may  not  be  su  expressly'  laid  down  in  any 
one  case  in  the  book*),  where  the  receiver  to  his  own  use 
is  sued  ;  but  that  tills  is  the  law,  may  easily  .be  ascer- 
tained by  a  comparison  of  the  cases  ^here  a  receiver  to 
bis  own  use  is  sued,  with  those  where  the  Defendant  has 
been  sued  as  agent,  or  the  lilwe  ;  the  case  in  Cowper  de- 
cides,* that  he  is  not  liable  When  sueil  as  an  af^ent.  Ano- 
ther Wfll  known  case  is,where  letters  nf  administration  are 
obtained,  and  the  adminititrator  appoints  his  attorney,  who 
receives  money  and  pays  to  the  administrator,  and  then 
the  letters  are  repealed  and  granted  to  the  next  of  kin* 
and  he  sues  the  atioiney — the  attorney  is  not  liable  to 
his  action — this  goi^s  upon  the  same  principle.  Another 
case  coming  very  near  the  present  is,  where  the  execu- 
tor sells  a  term  for  years,  which  he  supposes  to  be  the 
testator's,  and  ;he  vendee  is  ejected  by  judgment  andaues 
the  executor — he  is  not  liable  ;  because  he  may  have  paid 
over  the  monies  to  creditors  or  legatees.  Doug»  654, 656. 
The  reason  of  these  cases  gciverns  that  of  a  Sheriff  sell- 
ing land  by  v|rtueof  an  execution— he  receives  tht*  muney 
not  to  his  own  use,  but  to  the  use  of  the  Plaintiff  in  the 
action  ;  when  he  has  paid  it  over  he  is  not  liable  ;  for  if 
he  be,  how  is  he  to  lie  rennnpensed  i  tie  caOnot  recover 
back  of  the  Plaintiff-^the  Sheriff  is.not  bound  to  warrant 
the  property,  for  he  is  not  benefited  by  the  money  as  a 
private  vendor  is«  No  Sheriff,  executor,  or  the  like, 
would  ever  be  safe,  \\ere  they  bound  to  warrant  the  pro- 
perly sold.  They  frequently  have  hot  the  meaii.s  uf 
knowing  whether  ttie  title  be  good  or  bad.  Their  estates 
would  be  perpetually  in  danger.  The  property  stild, 
migh^  at  any  distance  of  time  al'ter  the  ^ale,  be  i*ecovered 
of  the  vendee  or  his  heirs,  and  the  Sheriff  become  liable 
thereby.  N«i  man,  under  such  disadvantages,  would  be- 
come agent*  executor  or  Sheriff.  The  doctrine  contended 
for  by  the  Plaintiff,  in  the  present  action,  would  de^ifroy 
all  such  agencies  and  offict.!i,  beneficial  as  tliey  aiv,  to  the 
public.  It  does  not  foltow,  because  the  Sheriff  is  liable 
to  a  stranger  for  selling  his  personal  effects,  that  he  is 
also  liable  to  tlie  vendee  ;  but  if  it  did^  the  argument  fails 
when  applied  to  lands — the  Siieriff  is  not  bound  to  si^ize 
them—- lands  do  not  pass  as  personal  estate  doesy  by  sale 
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and  delivery-    Moveables  are  seized  iti  orflar  to  their  de-  Sep.  ITPT* 
livery.    There  is  no  occasion  lo  srize  lands  for  the  same  ^^'"^'''^i^ 
purfHise — when  sold,  they  need  not  be  delivered  to  the 
sendee — the  Sheriff  6annot  expel  th<»  pnasesHor  and  put   (^96) 
the    vendee  into  possession — and  therefore^  the  Sheriflt 
is  not  liable  fur  selling  the  lands  of  a  strafi.a^er  to  the  ex- 
ecution.    The  dispute  lies  in  such  cases,  between  the  ven** 
dee  and  the  claimants.    The  vendee  purrhasett  at  liis  own 
riKk.     The  Sheriff  is  not  subject  to  tlie  claimant's  action^ 
the  conclusion  drawn  from  his  liability  in  cases  o{  |ier-* 
soiial  property  Tails.     We  are  clearly  of  opinion,  the  pre- 
sent action  cannot  be  sustained.    Verdict  and  judgment 
for  the  Defendant. 

Witherspoon  and  Wife  v*  Blanks. 

Per  curtam— Williams  and  Hatwooo,  Justices. — If 
a  line  be  to  terminate  at  a  natural  boandary,  as  a  moun- 
tain, pondy  rock,  ^c.  and  the  distance  is  completed  be- 
fore arriving  at  it,  ntill  the  lin*'  must  be  continued  on  lill 
that  natural  boundary  be  intersected.  Also  if  a  natural 
boundary  *be  mentioned  in  the  patent  or  deed  as  termina- 
ting a  line,  and  the  course  called  for,  goes  beside  that 
point,  the  course  shall  be  corrected,  and  such  a  course  ta- 
ken, Hs  leads  directly  to  it  from  the  last  termination.  In 
such  case,  there  is  as  much  reason  for  disreganling  the  * 
course  deHcrjbed  in  the  deed,  as  there  is  for  disre,G;<irding 
the  measurement  or  lengtb  of  the  line  as  described  ttiere- 
in :  but  in  this  case,  either  line  terminated  at  a  natural 
boundary,  which  might  be  that  mentioned  in  the  patent; 
and  there  being  evidence  in  favor  of  both,  the  jury  found 
fo^  the  Defendant.  The  court  however,  granted  a  new 
trial. 

NoTs.^  r/d^  note  to  Bradford  v.  ffm^  anU  23. 

Foreman  t.  Tyson. 

State  i^nints  cunnot  be  aToided  by  ertdence  in  ejectment,  feeoune 
must  be  had  to  Equity  for  that  purpoie.  Where  two  paienia  bear 
the  84  me  date,  Hat  wood.  Judge,  thought  the  priority  of  Dumber 
migtit  d«  cide  the  preference  in  the  absence  of  other  proof  i  but 
Wii.LiAX8y  Judge,  contra. 

Ejectment.  And  not  guilty  pleaded.  On  the  trial, 
i^Wefiian  prttduced  in  evidence  a  State  grants  dated  the 
i3ist  of  October^  1789,  to  one  James  Lanoit}  and  then 
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Sep.  \79r  flednrc d  (he  title  re^larljr  to  himHplf.  The  IMhiHiftBt 
^^^'"^'^^^^  uNo  pffwliiri^d  a  ii^raftf  fiw  the  naine  Imidt  dated  on  the 
mime  d  «> — theiMMipon  the  Plaintiff  stated,  and  iiflt^red  tn 
pnnc.  ih.tt  TjiBon^s  ^ranr  wa»  obtained  aic^inst  the  firo- 
%'isioti8  of  the  aci  nf  17T7*  c  !•  tee.  9,  whiffc  declare**  all 
titira  nhtaliied  others  iae  than  according^  to  the  directions 
of  that  art.  to  be  void. 

Dtivie^  for  the  Defendant — The  decisiona  of  oar  roorta 
ever  Hinre  the  art  *•{'  1777,  have  been,  that  granm  under 
8urh  rtrcninHtancea  shall  be  avoided  in  a  Court  of  Eqoitjy 
nut  indeed  by  re|»ealiti^  the  i^ant,  but  by  decreeint^  the 
f^rantee  to  ronvey  to  him  who  should  have  had  the  title; 
(497)  ^hese  derisions  will  ^vern  the  present  case,  and  operate 
to  th«   rejerriun  i»f  the  testimony  offered- 

BakeTn  for  the  Plaintiff — Wherever  an  act  of  Aasembly 
declaieay  that  a  deed  obtnined  under  particular  rircam- 
stances,  »luill  be  void — a  deed  obtained  under  such  rir- 
curnstanceMy  is  absolutely  \oid  to  all  put  poses  ;  and  tliere 
need  not  be  an.v  direct  Judgment  to  make  it  void.  It 
may  he  objected  to,  and  its  invalidity  shewn  whenever  it 
be«  nmt\s  material  to  shrw  it  in  an>  action  whatsoever. 
And  h<'  cited  2  Term  604,  515,  561,  568. 

Duvie^  e  contra — Grants  of  the  State, or  of  the  Kin|^  in 
£ti$(land,  are  of  record,  and  cannot  be  avoided  but  bj 
«somi'thni|;  of  as  high  a  nature — therefore  it  is  that  in 
Eo.n^laod,  a  judj;uient  must  be  pronounced  agninst  tliem 
upon  a  sci.fa.  brought  to  repeal  them,  before  they  can  be 
deethrd  iii\alid.  Tiiey  are  like  judgments,  valid  in  law* 
till  n  pealed  by  competent  authority.  But  if  tlie  cause 
of  tiie  in\alidity  of  a  grant  appears  of  record  alrradjt 
thi'M*  is  no  titcasion  for  a  sd.fa.  and  the  court  may  pro- 
ce<  d  M)  vMcati'  by  jud.<meiit  without  any  verdict  upontlie 
^cx.J(u  ;  and  for  tliis  he  cited  4  Conu  397.  In  the  present 
Cii^t «  no  cause  of  invalitiiy  appear.s  of  reconl,  and 
thf  i;rant  \h  valid  and  cannot  be  avoided  in  tliis  action  by 
panti  testimony. 

Haywood,  Justice — Were  this  tee  iniegra^X  should  be 
of  0{Mnion  that  surh  evidence  as  is  %\o\\  offered,  ought  to 
be  received  ;  and  this  opinion  would  be  founded  as  well 
upon  the  act  of  Assembly,  as  upon  the  common  law.— 
The  act  says,  a  grant  issued  u.ider  certain  cin  ums<ances« 
shall  be  void  $  it  is  now  said,  and  I  believe  p*  »|ierly, 
that  Equity  will  tiot  repea.  (he  ,«;raMt.  The  set.  fa*  is- 
suea  in  Englami  from  the  Court  of  Chancery  on  the  law 
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ftider  and  is  returned  into  that  court  fur  judgment,  aficr  a  8«P*  ^797* 
trial  upon  the  i9Bue  of  fiirt  in  the  King'H  Bench— or  in  ^•^^^'^'^^ 
case  of  a  tlemurrert  judii^ment  is  i^ivf  n  bjr  the  Chsincellur 
without  sending  the  record  out  of  his  court  atall.  It  wi>uld 
ieeni  to  folhm  from  iM^nce,  that  aaet./n.  to  repeal  a  grant 
could  not  iKSue  from  this  court*  and  if  it  catmoti  there 
remains  no  other  modi*  of  avoi<ling  the  grant,  but  by 
ahewing  its  invalidity  in  an  action.  It  is  e\iitent,  the 
act  of  AHflerobljT  intendeil  that  the  grant  should  be  avoided 
in  a  Court  of  Law  ;  for  at  the  time  of  passing  thr  act  of 
1777,  and  fbr  five  years  afterwardAf  no  Court  of  Equity 
cipiNted  in  thia  Stafe,  With  resficei  to  the  comiuon  law, 
1  have  no  doubt,  but  that  such  evidence  might  be  recHif^d^ 
the  auiliortties  cited  at  the  bar  pi*ove  it ;  and  there  is  a 
case  of  ejectmentf  10  Co.  JZf.  109,  in  which  the  effect  of  a  (498) 
Krant  was  avoided  by  e\idence  given  to  the  jui*y  to  shew 
its  invalidity.  Thei*e  are  other  cases  in  ti'e^pHSs,  and 
other  actions  reported  by  the  same  author,  whi^^e  grants 
coming  incidentally  to  be  examined  before  the  court, 
'were  avoided  u|)on  testimony  given  to  the  jui'y.  T^ere 
'  are  two  ways  at  common  law  of  impearhing  a  grant ; 
either  upon  a  trial  at  law,  whete  tlie  lalidity  of  the  grant 
comes  in  question^or  where  the  party  likely  n>  be  preju- 
diced by  ir,  and  apprehending  a  k»ss  ofeviclonreto  prove 
its  invalidityt  brings  a  $cufa*  and  obtains  judgment  of 
cancillation  and  repeal,  anil  so  deati*t»ys  thegt*ant  itself;* 
but  there  is  no  use  of  the  latter  proceedings  when*  tlio- 
evtdence  to  coiinterart  the  grant,  is  as  |iermaiient  in  its 
nature  as  the  grant  it^^elf ;  that  is  to  8a>,  ^here  tlie  evi- 
dence is  of  record.  But  tboiigh  tiiis  would  have  been  my 
opiniOHi  had  no  decisions  taken  place  iti  our  ctutrt,  I  can- 
not now  but  consider  myself  liound  b>  ihusi*  adjudications 
which  have  been  made ;  it  is  better  to  adhere  to  them, 
tlian  to  render  the  law  uncertaia  by  contrary  decisiou<-.  I 
UMiHt,  therefore,  yield  to  the  auttmrity  of  the  decisions,, 
though  1  caiMiot  concur  with  the  reasons  «wtiich  have  been, 
given  for  them. 

Judge  Williams — I  am  satisfied  wiHi  the  former  de- 
cisions; I  have  heard  many  Hrgnmenf^  upon  this  ques- 
tion, and  I  am  every  time,  moi*e  and  more  ^tre^igtbened 
in  the  opinion,  that  thr  former  a(>judications  are  piviper. 
To  avoid  a  grant  upnn  parol  testuiony,  would  bcdiOHd- 
ful  indeed  :  the  most  vatuable  estates  might  he  o%er turn- 
ed by  one  or  two  corrupt  witnesses  at  any  time.     It  is  t0T 
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Sep.  179T  betier  (o  reject  soch  testironny,  than  let  in  each  an  evil 

^■^"^''^^^  with  if.     S'»  the  evidence  was  rejected. 

ChneriU  Davie  for  the  Defendant  ( <he  evidence  he^ng 
closed)  insiHted,  thar  the  Defendant  being  in  prnmesainnf 
cannot  be  deprived  of  it  iej^lly,  hut  by  the  Plaintiir'a 
sbewinic  a  better  title;  which  In  the  present  case  he  has 
not  Hhewn— liifl  p*ant  in  of  the  same  date  with  ours.  As 
to  the  number  of  hin  grant — ^that  indeed,  is  of  an  earlier 
number  than  otirst  but  the  number  of  the  grant  is  a  cir* 
cumstanre  of  no  materiality.  ,  The  Secretary  was  exa* 
mined  in  this  cause  last  term,  and  he  said  the  nnmber 
was  «)f  no  conseqiienre  in  determining  the  priority — ^that 
the  course  of 'the  office  was,  to  make  out  the  deeds  for  ex* 
ecution  in  the  Secretary's  office,  and  send  them  in  a  bag 
or  box  to  be  executed,  when  they  are  sign^  by  the  Grov- 
ernor  as  they  hapten  to  come  to  hand;  after  which,  they 
(499)  are  returned  to  the  Secretary's  office  all  togf*tlier  in  a  bag 
or  box«  and  recorded,  and  numbered  as  they  are  rer«»rd- 
ed.  Tlie  course  of  the  office  is  to  be  regarded,  in  like 
manner,  as  the  course  of  businesN  in  mercantile  transac- 
tions—-and  if  it  be  to  be  regarded,  then  it  is  evident  the 
circumstance  of  numbtTing  the  deeds,  is  immaterial  in  a 
question  of  priority.  It  is  not  required  by  any  law  ;  it 
uas  introduced  into  practice  to  facilitate  business  in  the 
Secretary's  i»ffice.  Men's  titles  are  not  to  be  decided  by 
recurrence  to  circumstances  so  trivial«—tliey  cannot' be  re- 
garded— and  then  there  is  nothing  to  determine  the  pri- 
ority, the  court  having  rejected  that  of  the  priority  of  the 
suney. 

Baker  for  the  PlaintiflT— The  date  of  the  grant  is  what 
has  hitherto  been  adopted,  as  the  rule  of  deciding  upon 
tlie  |H»int  of  preference  ;  that  fails  in  the  present  rase^ 
and  ue  must  heccssaril^  recur  to  some  other  circumstance 
or  leave  the  point  undecided— and  the  parties,  to  endless 
contention.  The  numbt-r  proves  that  the  deed  first  num- 
beredf  ^as  that  which  was  fir«t  recorded ;  and  rec4irding 
is  the  circumstance  which  finally  completes  the  granL— 
The  priority  of  the  number  in  our  grant,  ir  tlieiefure  a 
proof  that  it  was  complete  before  the  other— and  of  course 
the  title  first  vested  and  was  complete  in  us.  This  point 
Was  decided  by  Judge  Hayw<«od«  at  Wilmington,  some 
time  ago,  as  i  am  infornitrd. 

Oeneral  Davie — The  case  at  Wilmitigton  did  not  de- 
pr/id  upon  this  point-*— it  was  decided  upon  the  statute  of 
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limitatioii9_I  wa«  concel-ned  in  it.  As  to  what  is  sr-^^jl;^- 
gueAf  tliat  the  recording  the  fi^rant  i«  the  romplefin^  rir- 
cuinHtHiire«  that  ih  indeed  necessary,  but  is  of  no  weight 
in  deciding  priority  of  execntion.  The  js^rant  or  deed 
wtien  recorded,  relates  to  the  date — the  cominon  rane  of 
deeds  Qf  bargain  and  sale  proves  this.  If  two  deeds  for 
the.  same  land  be  granted  to  two  diRVient  pirfions,  and 
the  deed  of  the  latter  date  be  first  recci^^tered,  that  will 
nut  defeat  the  title  of  the  firRt  bargaine«* — hut  Uh  dcc'd  af- 
tei'wards  recdrded«  shall  relate  to  thif  date  thereof,  and 
Hfive  him  the  preference.  The  time  of  recording  tliere- 
fore,  is  immaterial. 

Fer  curiam — ^The  jury  had  better  j^ive  a  special  ver- 
dict that  the  law  upon  thin  point  mny  he  settled  upon  a 
deliberate  decision.  Et  per  Jm\f!:v  Haywood — I  am  in- 
clinod  to  think  thr  priority  of  number,  is  of  some  weijl^ht 
in  the  decision  of  tliis  cane.  It  will  not  do  to  <iay  in  case 
of  rwn  grants  of  e<|UHt  date,  that  he  shall  prevail  who  is 
in  iMiSRession.  It  should  be  decided  by  some  rule  more 
satisfnctfiry.  In  common  cases,  the  d^to  of  the  fcrant  is  (500) 
resorted  to,  although  it  is  plain,  thatju^ivf^s  no  certain 
proof  of  priority  of  execution  ;  for  the  2;rHnts  are'iYindo 
out  ready  for  execution,  and  dat(*d  a  lon.s;  time*  bHorc  the 
actual  execution  takes  place.  In  fact,  as  the  grants  are 
sent  in  large  numbers  to  the  Go% ©moi's  Sen-etary  to  be 
executed,  and  are  executed  as  ttiey  happon  to  come  to 
hand,  it  may,  and  no  doubt  frequently  does  happen  in  fact, 
that  a  deed  of  lattr  date  is  first  executed.  Or  suppose, 
they  are  dated  by  the  Governor's  Secretary  as  tliey  come 
to  hand,  after  the  executicm,  ntill  it  may  haf>pcn,  that  a 
deed  first  executed,  may  be  the  last  dated.  But  as  some 
circumstance  must  be  taken,  the  courts  have  adopted  that 
of  the  date— and  where  that  is  found  not  to  answer  the 
purp4»se,  some  other  circumstance,  by  parity  of  reason, 
should  be  resorted  to,  and  priority  of  number  is  some 
evidence,  though  not  conclusive,  that  the  deed  which  has 
that  circumstance  in  its  fa%'or,  was  first  dated. 

The  jury  found  for  the  PlaintilT,  and  a  new  trial  b(*ing 
nio\ed  for.  Judge  Williams  ti^ as  for  granting  it ;  but 
Judge  Hatwood  would  not  now  deliicr  an  opinion  up- 
on the  motion,  saying,  a  State  grant  might  be  suspended 
at  an>  timt,  before  it  was  enioIlrd«^whtrh  pn^vrd,  that 
befiirr  enrolment,  the  i^rant  w:i8  not  cnniph-i-  :  .:i.«'  his 
differed  from  the  case  of  the  enrolment  or  a  deed  of  bar- 
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'gain  «nd  gale,  vliirh  could  not  be  pravenled  after  the  ex- 
ecutions—that the  point  denerved  conHidei-ationt  and  he 
would  endeavor  tf»  Ibrro  an  opiniony  when  it  should  be 
argued  hereafter  upon  this  motion. 


N«)TR—  AM  to  the  fint  point  ruled  in  this  case,  see  MUj^hoUb  v 
and  the  note  th'-reto,  antt  106.     Upon  the  last  point,  inte  Jimkttm  v, 
Miilfird,  anU  311,  and  lUddiek  U  Wife  v.  Legs^U  3  MmpK.  539. 

Anonjrmous. 

When  a  Defendant  in  ejectment  dies,  the  suit  will  abate,  and  cannot 
be  rerived  by  «ci.  fa,  against  the  heirs. 

Ejertment.  The  Defendant  died  pending  the  action^ 
and  a  sci^/a^  issued  agHinst  his  heirs,  v^ho  came  in  and 
pleaded  the  death  of  the  Di'fendant  in  abatement.  Ri  fer 
curiam — Williams  and  Hatwoou*  Jufttices. — The  acta 
for  coulinuing  suits  on  the  death  of  either  paity,  extends 
only  to  Huch  cases,  where  befitre  the  act,  the  executorK  bjr 
a  new  suit  might  sue,  or  be  sued  after  Uie  abatement  of 
the  former  action,  not  to  those  cases  where  after  the 
abatement  by  deatli,  no  new  suit  could  be  maintained  by 
or  against  them.  The  intent  of  the  act  was  to  save  the 
expences  of  an  abatement,  and  tlie  delay  consequent  ypua 
it ;  and  as  ejectment  before  the  act,  abated  by  the  de«th 
of  the  Defendant,  and  could  not  be  supported  against  ex- 
ecutors or  heirs,  for  the  ouster  in  the  lifetime  of  the  cle- 
ceased,  it  will  abate  since  the  act  in  the  same  manner  as 
before.  The  act  never  meant  to  subject  executors  or 
heirs  to  actions,  which  they  were  not  liable  to  before  the 
act.     So  the  action  abated. 

NoTB Tbis  18  ahered  by  the  act  of  1799,  Rw.  c.  532. 

Carrutliers  v.  Tillman. 

(501)  This  was  an  action  on  the  case  for  a  nuisancet  and 
overflowing  the  laiidn  of  the  Plaintiff,  by  erecting  a  mill- 
dam  ;  and  evidence  wa^^  j^iven  of  overflowing  about 
thirty  or  forty  acres  of  low  land,  which  before  the  erec- 
tion viSb  iisuHlly  overflowed  at  lii^h  water. 

Fer  curiam — Williams  and  Hatwood,  Justices— Tb» 
action  lies  for  any  ovirflowingof  the  Plaintiff's  land,  the 
maxitn  beinii;,  yon  roubt  so  use  your  own,  as  not  to  pre- 
judice another's  property  ;  but  the  action  may  be  con- 
tinued fi*om  time  to  time,  till  tlie  Defendant  is  com|ielled  to 
abate  the  nuisance;  every  continuance  thereof  after  a  pre- 
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ceding  action^  bein^;  cnnsidered  as  a' new  erection — the^^Jli^Zj 
first  actifin  is  ,reji;Hriled  as  a  trial  of  the  question,  wtiether 
a  nufisanci*  ^r  not — tlieterore  it  is  not  profier,  in  the  first 
instanrcy  to  give  exenipiary  damages,  bur  such  only  as 
will  ctitiipt^uHatP  for  actual  luss,  an  killing  the  timtier  or 
overflowing  a  field,  so  as  to  prevent  a  crop  being  niide 
npun  ir,  and  thr  like.  But  where  the  abating  the  nui- 
sance will  renton^  ttie  lands  to  the  same  value  and  use  as 
before  the  nuisance,  and  no  ri*al  loss  has  been  as  yet  sus- 
tained, the  dam^^ges  should  be  small ;  but  if  after  this  the 
nuisance  nhould  be  continued,  and  a  new  action  brought, 
then  the  damagftH  should  be  so  exemplary  as  to  compel  an 
abatement  uf  the  nuisance.  Ttiere  was  a  verdict  for  the 
PlaintiflT,  and  six-pence  damages. 

NoTB — Vide ^  v.  Deberry^  nnd  the  note  thereto,  «i/e248. 

HetXf  on  the  demise  of  Fairclotli  v.  Ingraham  and  Jones. 

Ejectment,  and  not  guilty  pleaded — and  the  jury  be- 
ing sworty,  the  Defi^ndatit't)  cuuiisc'l  di>nclosfd,  that  the 
demise  laid  in  the  declaration  was  expired,  and  mo%ed  for 
a  nonsuit ;  insisting  that  though  the  demise  might  be  a- 
roended,  if  prated  before  the  jury  are  sworn,  it  could  not 
be  done  afterwards. 

Per  curiam — Williams  and  {I\twood,  Justices. — 
The  demise  is  a  mere  fiction— -the  jury  are  not  sworn 
upon  that*  but  to  try  the  title  only.  It  may  be  amended 
at  any  time,  or  the  exreption  may  he  overlooked,  as  it 
was  in  2  Burr.  1159,  where  the  demise  after  the  trial  was 
foui.d  to  be  laid  upon  a  time  not  yet  come.  The  nonsuit 
was  iffused. 

NoTB.—  Vide  Ycuns^  v.  Enain,  ante  393.    ^dtmt  on  Eject.  203,  204. 

Burrow  v.  Sellers'  Executors. 

The  Defendant  pleaded  in  abatement,  that  thet*e  were 
other  executors  not  named  in  the  writ. 

Per  curiam — Williams  and  Haywood,  Justires,    The    (502) 
plea  is  bad — it  should  li;ne  stated  that  those  other  execu- 
t(»rs  wereqoaliGed  as  executors,  and  took  upon  fhem^eUes 
the  burtht-'i  of  executing  the  will,  as  stated  in  th**   Office 
of  ExecutiirSf  42,  43.     The  plea  was  overruled.  ' 

NoTB.— FiWc  7hUer*i  Law  of  Executors,  471.     CMUs'm  Plead,  38. 
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^tpA79r.  Blount  V.  Fish, 

This  was  a  qui  tarn  action.  The  DeFendant  had  died 
pendinf;  the  action.  Et  per  Cttriam— The  art  continues 
no  suir  whirli  bifure  theactwan  not  maintainable aj^inst 
executors  ;  and  a«  this  action  beFnre  the  act,  would  have 
abated  by  the  death  of  the  Defendant,  and  cfould  not  ttave 
been  afterwards  commenced  against  his  executors,  it  is 
'  abated  now.     The  action  abated. 

NoTK.'-*Ffde  a:«me  point  decided  tn  the  case  of  Smith  r.  Waiker'M 
Ex^n,  2  Car.  Lout  Btp.  345. 

McRenzie  v.  As|ie. 

The  Defendant  had  agreed  to  run  his  mare  againat  a 
horsi*  of  the  Plaintiff's  and  to  p^y  one  thousand  dollars 
if  he  lost  the  race,  or  to  pay  four  hundred  dollars  if  he 
failfd  to  run  at  the  day  and  place  appointed.  His  lAare 
became  by  accident  lame  before,  and  continiied  ti\  be  so 
on  the  day  of  the  race,  and  dit*d  in  two  days  after.  Two 
witnesseH,  the  only  ones  examined  lo  that  point,  said,  that 
such  accidt'nt  by  the  ruk>s  of  racing,  could  not  excuse  the 
Def<*iidant  from  the  forfeiture. 

Per  curiam — Whatever  the  rules  of  racing  decide  in 
siich  a  case,  <4hould  be  the  standard  of  decision  now  ;  the 
rule  of  law  being,  that  if  he  is  entitled  to  the  penalty  by  the 
rules  of  racing,  )ie  is  so  by  law.  The  jury  were  divided, 
and  a  juror  withdrawn. 

NoTi«— upon  enquiry  after  the  trUI,  several  perBons  well  eiperi* 
enced  in  racinr,  gave  it  as  their  decided  opinion,  that  no  accid'^nt 
whatever  could  eiempt  the  Defendant  from  the  forfeitur*-  in  case  of 
failure,  unless  he  hiiil  expressly  provided  against  it  by  his  aKTeement. 

KbTR.— Fui^  McXmzi^a  Mmr:  v.  Mie^  2  Bay,  161.  BunUr  v.  Bf- 
mm.  Ibid,  oS^. 
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An.iTRMKNT. 

1.  The  objrctiuii  that  a  joint  obligor  U 
not  suc'ti,  must  be  m-jnic  by  plea  in  a- 
batemcnt  ot  the  proper  time  ;  it  can- 
not be  made  at  the  tital  ut'the  causae. 
Such  a  pica  Cannot  be  made  at  all  nince 
the  act  of  1789,  eh.  57.  v.  Xe- 
non's ailtii'n,  216 

2,  If  a  piamtiff  procures  a  copy  of  hi:i 
bill  and  a  subpoena,  and  deliver  them 
to  the  Sherif}'  in  timt:  tn  b«  s<.  rvctl  on 
the  defendant  ten  tlays  before  the  term 
and  the  sheriff'  neji^lects  to  muk.e  the 
'  service  until  ten  days  before  tlie  next 
ierniiiftertlu'it,tlie  pUintiiF's  biUs.'iull 
not  be  disimisscd  by  a  pleu  in  abate- 
ment under  tiie  act  uf  17^2  ch.  11,  ace. 


for  him  to  sue  in  tlut  manner,  aa  tb« 
jud|rnient  wil  I  Chen  be  evidence  /gainst 
hiui  of  HSMetD*    Id*  10 

Objected  by  cuunsel  that  a  summon^ 
un<l  not  a  eapiatf  is  the  proper  pro- 
cess! to  bring  in  an  administrator,  ami 
tliui  an  attachment  founded  upoi>  Nuch 
capiat  is  irregtdar.  Mwjr9  ▼.  SuUrU'a 
.i(lm*r.  16 

4.  Former  administrators  removed  and 
aiKitiier'appointed,  but  not  made  a 
party  tti  ihis  mi  it.  The  latter  admin- 
isitrator  \»ill  not  be  allowed  to  plead 
any  thing  lo  this  suit,  and  the  former 
:l<hnini^tra1o^s  cannot  plead  the  repeat 
of  tlieir  letivTS  after  the  first  trrm 
sinee  the  repeal.  BaiUffU  MmWs.  v. 
Cochran's  MmWt.  104 

o.   Undci  the  actK  of  1777  e!i.  3,  see.  10,    5.  An  account  bt%ted  and  Signed  bv  ouq 

adminibiiator  is  binding  upon  all,  and 


and  1793  ch.  19,  sec.  1,  it  is  iteld,  that 
u  ple4  in  aOatenient  is  not  tlic  proper 
inodo  to  lake  advuntuge  of  tite  Plain- 
I  H'  'a  Uavin);  bi'(»u^lit  liissuit  in  the  Su* 
jjerior  Const  for  less  value  t ban  fifty 
]>Otind)(.  Aar.  I^arls.  'of  McNaus(hton 
&  Cu»  V.  Hunter^  454 

4.  A  ple.1  in  abatement  tliut  the  plaintifi' 
is  an  a!i(.n,  ib  ii>>t  6u«>tHinahle  in  tne  ac- 
tioitf  of  tti-hpuss  qxuurt  cUiusum  frt^ii  — 
JBargts,  btf  Guardian,  v.  Ho^ff,      485 

•j.  Where  a  ilcfehdaiit  in  cjeciutent  dies, 
tlie  Milt  Will  ;\bate,  and  cannut  be  re- 
vived \»y  acirtfucioB  against  the  heirs. 
Jiiwntfnums,  500 

0.  A  qui  iam  action  sibates  by  the  death 
of  thedclendant.   Bloatii  v,  J'^ish,  502 

7.  A  plea  in  abatement  stating  oarely, 
that  there  are  other  i-xecuiois  not  iia- 


Viriit*bear  intere^t  from  the  time  it  was 
SI  j;  lied.     yj.  104 

6.  \v  here  un  executor  declares  as  ezeou- 
lor,  ilicn  he  makes  proferfof  his  let- 
ters tf«tumtntary,  and  they  are  to  be 
objected  to  in  pleading,  upon  at^  of 
them,  or  by  dt-murrer  if  any  defect 
appears  in  the  declaration  ;  and  afiet 
the  first  term,  they  need  not  be  pro* 
dnced  again.  But  when  an  executor 
declares  upon  his  own  possession,  the 
fact  of  executorship  forms  part  of  bis 
title,  and  must  be  proved  upon  the 
trial  by  the  (truduction  of  the  letters 
teatamcHtary  themselvest  unless  thty 
have  been  lost,  when  perhaps,  other 
pr.'of  of  executorship  will  be  sdmit* 
ted.  Ex"r9.qf"  v.  Oldham,    165 


nud  in  the  writ,  is  bad.     Burrow  v.     7.  When  '^  no  assets"  are  plead,   tho 


Heller's  rx'rs, 
y'iil\:  Juriadictiwi,  1. 
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ADMINISTUATOHS  AND  EXECU- 

TOHS. 

1.  Lettirs  of  administration  need  not 
remain  in  court,  and  arc  not  demand- 
able,  after  issue  joined.  Berry*% 
Mm'rs.  V.  JPuliam,  16 

2.  An  administrator  may  sue  ss  such, 
Cipon  his  own  possession:  it  is  better 


Plainitif  shall  have  judgment  for  ttie 
amount  of  the  asstts  which  be  can 
show  in  tbe  hands  of  the  administra- 
tor, and  judgment  guando  for  the  bal- 
ance of  his  debt.  MeBae  v.  Mm'r.  of 

8.  When  sn  executor  omits  to  plead 
<*  no  assets,'*  it  is  sn  admission  of  as* 
sets  which  he  can  never  sf^e<Winls 
controvert ;  snd  in  tucli  case  the  ,iro» 
per  judgment  is,  thst  the  principal 
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•am  reeorered,  be  levied  de  boni$  te$* 
UMioti»\n  the  hands  of  ihe  rx  cuvor, 
arul  the  costs  tie  bonis  propiin ^  nnd 
upon  the  ret  lit  n  of  the  8h(rrifr  thiit 
thrrt  are  no  {^oocU  *»f  the  deceased  in 
the  hiinri«t  (;t'the  exrriitor,  then  aiii. 
fa*  tssnrtt  to  the  executor  to  Miew 
caiiS"  why  the  execution  for  the  prin* 
ci;>:il  Hhoiilrf  P'  t  he  levied  tk  bonis 
proprUa,  Parker  v.  Stephens,  218 
9*  Admini»trtiion|*riinied  whenthe  next 
of  kin  wrr  out  of  the  country  should 
be  durante  abieniia,  if  otherwise,  it  \n 
errcineoufi     Jfitchie  v.  McAwUiu  220 

10.  the  next  of  kin  residinf*  in  snother 
country  may  Hpixiint  »  pcri<on  to  take 
the  ftdrninistrHtion  here.     Id  2^0 

11.  The  cmirt  sliould  not  RfHut  leiteis 
to  N  person  not  di'signsted  fn  the  scty 
be  tore  ttn-  persons  designated  hitve 
refusril      IJ.  220 

12.  t  he  Superior  Court  will  repeal  the 
lit  ers  vhen  mproperly  i;raritfcd,  aid 
maki  ftr  order  f«»r  ih-  t'ouniy  'Court 
to  giant  them  to  the  proper  person. 
Quere^  -whether  i>  Khouid  not  have 
been  a  matndamm.    Id,  230 

13  8ui>  commence  i  against  nn  execu- 
tor nfturn»b]e  totlu*  Superior  Court, 
*it<l  suits  afterwanra  commenced  re- 
t^r:.sble  to  the  C«mntv  Co'irt  whxh 
m\  flrst  t  to  these  latfrsuiisthe  cxc- 
ciilor  put  in  such  pleas  as  m:ide  the 
assets  responstbte  for  their  pa^-ment, 
and  to  the  suit  in  the  Superor  Ciiurt 
he  plc:Kl  that  he  had  no  assets  except 
whst  was  liable  to  the  psyment  of  the 
other  fuita.  The  I  tttcf  plea  ii  not- 
ffood  \  he  oii<ht  to  have  confessed 
judgment  to  the  suits  in  the  (  uun  y' 
Couri«andihen  plead  ibo^iidgmenis 
1o»»»e  8M»t  in  the  Superior  Court  — 
AnonymoHB^  295 

X4.  Tlir  ple»  of  pfenewlminUtrar it  mint 
be  true  when  it  >.s  nut  in,  cd  not  at 
the  time  oftrial      Anonymous,       29/ 

15.  The  admin  str4t.>r  hadfiiUd m plead 
plene  adminUtraxrit^  or  any  other  plea 
iMuwin.ir  a  w^ni  of  assets  and  the 
Plair.t.flT  hfcd  <'b::iiiied  jitd.irs^ent  and 
Qpoii  ('Xecuti)n  issued,  **  nuila  b<ma** 
had  beeii  re'urned  :  held,  \i\  .'*  tht»d. 
Biiiiistrator  wus  bound  to  pay  de  bonis 
firopriiSf  .mlfoi  iiat purpos<  .isptCiHl 
Ji-Ja.  m»j;ht  iss  •  >  iv  c  imjj  t'l*-  r.Murn 
of  nulla  btna,  :  nd  'omniulmp  the 
Bheriif  to  \^v\  de  bonu  intettali  if  to 
be  found  in  the  hands  of  the  BdmiiMS- 


trator*  if  not,  di  boms  proprUs*  Hogs^^s 
Esters,  V.  While^e  Adm'rs,  298 

1^.  LatterH  of  administration  grant fd  in 
another  State, 'c  in  not  entitle  the  ad- 
nrtinistrator  to  maintain  a  suit  in  tliia 
State.     Anonyvsout^  355 

17.  An  administrMtor  is  bound  to  pay  drbt^ 
already  duo,  hefore  thoM.*  not  yet  pay- 
able. Evantv.yorris'sAdm'ri.       411 

18.  An  administrator  cannot  rct;4in  a- 
against  debts  of  supeinor  digni»v. — 
///.  *411 

19.  Voluntary  payments  after  the  teste 
ol'the  writ  are  not  sllowsble.  Tiiey 
are  certainly  not  if  made  after  pica. — 
U  '  411 

20.  A  payment  made  after  the  teste  nf 
the  writ  i4  not  good  in  s«*pport  of  the 
plcA  of  piene  administravit.  Quere  hy 
llATtfoon.  Sur,  Part,  ff  MeNau^fttw^ 
h  Co  v.  Blocker^sAdtiPr,  417 

21.  Judgments  o*)(ained  against  an  ad- 
ministrator after  the  lesif  of  the  writ, 
:ind  before  the  tim^  of  )de:iding.  mar 
be  |;lesd  at  *he  proper  time.  Id,     417 

22  Debts  assumed  by  the  administrjitur 
before  the  teste  of  the  writ,  must  be 
allowed  liim  to  the  amount  of  his  as- 
sumptions. Jd.  417 

23.  When  two  judgments  are  obtained 
against  an  administrator,  Uie  fir^t  an 
absolute  one,  but  the  second  a  quando 
judgment,  and  assets  afterw>rd« comes 
to  his  hands,  IIatwvob,  .lodge,  raid, 
th^t  the  :iRsets  must  be  applitrd  m  tbr 
iirst  Jmlgmenti  hot  Stojte,  Jutlg-e. 
seemed  clear  that  they  shmdJ  jr'»  t> 
the  satisfaction  of  the  second.  AMortv- 
mous,  46U 

24.  When  an  administrator  does  noi  dis- 
tinguish in  Ins  inventory  the  .gc^od 
from  the  bad  ilebis,  >^11  >^'ill  be  pre- 
sumed to  be  good,  until  he  can  show 
that  he  brought  suits  furtbem  and  the 
debtors  were  unable  to  pay.  Aswnn- 
moos,  481 

25.  The  plea  of  pfate  €ulminUtraeU 
stiMidd  be  received  at  all  timi-s,  privi- 
d**d  the  l)efendnnt  does  not  come  in 
with  it  at  M  very  late  period,  t.»  delay 
the  trial.     Anonymous^  481 

Vide  TVorer  1.  2,  5  6  Idmitatiwn,  sfa- 
lute  of  I  Abat^'tnentfl.  Joint  Obfitrarx* 
1,2,  Husband^  mfe,Z,^.  IhtiniU,ii, 

I 

ADMlNlfil  RATION,  T.KTTKRS   OF. 

Vide  Admimsiraiors  ^  llxeatlon,  I,  ^. 
10,  11,  li,  16. 
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A€k:ount. 

K  The  s«tion  of  account  will  not  lie  for 
a  leiifutec  af^iinst  an  executor^  or  the 
executor  of  audi  executor.  Jhiontf^ 
mous,  226 

'Ht,  Wticn  to  a  bin  filed,  itatinf^  erroni  in 
an  account  stltUcl  four  op  five  years 
ago,  iietrnilant  pleaded  specially^  de- 
n>  iiiff  each  error  and  also  all  fraud,  if 
the  Plaintiff  does  not  take  issue,  and 
prove  the  error  or  fraud,  the  court 
will  not  difiturb  the  account.  Black' 
Mjpe  V.  Simfiwn^  359 

3.  All  account  taken  by  the  Master^  in 
the  absence  of  one  of  the  parties  apd 
without  his  having  had  notice  of  the 
tinie  when  it  would  be  taken,  fhall  be 
set  aside.     AWM  et  aL  v.  EsUi,     348 

4.  When  a  report  is  regularlv  taken  but 
the  items  of  the  »crount  are  impror^er- 
)y  allowed  or  disallowed  by  the  Mas- 
ter,  exceptions  filed  to  the  report  are 
proper:  but  if  the  report  is  irregular- 
ly taken,  tht?n  the  objection  goes  to 
the  whole  repoit^  nnd  nnay  be  made 
and  supported  by  affidavits  on  rooiion. 
Id.  348 

Vide  MminiMtrahrt  U  Extcutort,  5.  JU- 
miiaiumi  Staluu  oft  5.  Faumeni  plea 
of. 

ACTS  OF  TIIK  ASSEMBLY. 
Vide  Ewdenec,  12,  14. 

AFFIDAVIT. 

1.  An  indictment  upon  .'>n  affidavit  not 
signed,  is  good.     Sttite  v.  Ranmm^    1 

2.  An  affidavit  of  an  agent,  not  a  party 
ill  iheKuit*  cannot  be  annexed  lo'  an 
answer  todissolre  an  injunction  :  but 
an  order  may  be  made  to  have  the  fuel, 
which  the  affidavit  was  intended  to 
show,  tried  by  a  jury  at  the  next  term. 
ChrUimoi  eloLv*  Campbell  ei  al,    123 

AGKNT. 

Vide  Jifidavit,  2.  Eouienee^  16.  Pari- 
uers/Up,  2. 

ALIKN. 
Plaintiff  sued  on  a  bond,  and  the  plea, 
which  wua  founded  on  the  101  st  arc- 
tioi)  of  the  act  of  1777  eh.  2,  stated  in 
substance,  thut  the  Plaintiff  had  remo- 
ved from  the  State  to  avoid  assisting 
in  Mie  war  of  the  Bevolution  ;  that  he 
had  attached  himself  to  the  enemy  &c. 
^eld,  that  if  Plaintiff  wauiji  citizen  of 


this  country » the  10t>*t  section  before 
referred  to,  i«  rejiewled  a*  to  htm,  by 
several  acts  of  tho  State  Legislature  $ 
and  if  he  wait  not  a  citizen  but  «  Brit- 
ish su'iject,  then  by  the  4th  article  of 
tlie  ti'uty  of  PeMce,  he  is  considered 
as  an  ali-  n  ffiend,  and  entitled  to  sue 
i  n  our  court  a.    Crutlen*9  eoc  V«.  v.  Neaie 

338 
Vide  Abalcmeni^A. 

ALIMONY. 

1.  In  a  bill  by  a  m  if*-  fur  »limony,  il  i< 
most  prt>ner  tiiattlie  husband  be  held 
to  bail  at  first  ;  t.ut  ;f  that  has  ncit  been, 
done,  U|ion  proper  affiduvits  by  the 
wife,  the  husband'^  |>iopery  may  he 
sequestered  until  he  )(ives security  for 
the  performance  of  the  decree.  An»n* 
ymout^  347 

2.  In  a  bdl  f<»r  alimony,  the  court  will  not 
order  a  sequestrat  onupon  the  li round 
that  the  OeCendant  i^  waiting  Ids  pro- 
perty.    Spiller  V.  SpUlar.  482 

AMENDMENT. 

1.  plea  in  ub.« lenient  tSat  de(enf!ant  ia 
sued  as  txtcutor  iiihteail  of  Mdminia* 
trat  r:  motion  to  amend  under  Uie  act 
of  1790  waM  refused.  Nothing  can  be 
amended  under  that  -ict  hut  what  the 
otiier  party  might  hstve  f  ptcially  set 
down  as  tlir*  OiUite  ofdemnrr'-r.  Cou>* 
ptr  V.  EMwarda  adaCr  of  Webb,        19 

2.  A  declaration  iu  ejectment  served  on 
'   a  tenant  in  pOASCtision,  cannot  be  a- 

mended  S4>  a«  to  comprise  more  bnda 
tnan  those  already  described.  Carter 
V.  Branch,  135 

3.  It  is  a  practice  smong  the  bar  to  cor- 
rect any  mistuke  which  the  clerk  may 
'  make  in  issu i ng  w  r its*    Mamg  v.  Spent 

315 

4.  Where  the  demise  in  an  ejectment  i^ 
about  to  expire  before  a  trial  c^ii  be 
had,  the  plaintiff  will  be  permuted  to 
ame ltd  ry  extending  th<'  term.  Den. 
on  denu  of  Ywtig  v.  £rwin^  323 

5.  A  writ  can  1 1  tit  be  altered  from  cove« 
iiant  to  debt  except  by  consent  of  par- 
ties t  but  it  \f»  usual  among  practition- 
ers to  permit  the  am*  ndment,  when 
the  mistnke  v^at-  c  ccasioned  by  the 
clerk.    ^Honvmoye^  401 

6.  An  amendment  cannot  be  permuted 
in  un  ejectment  so  as  to  emhr  'Co  land 
not  inchuied  in  the  declaration*  2Voar- 
ler  V.  Cibimt  \A&5 
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f.  An  amendment  will  be  permuted  to 
extend  the  term  of  the  dem'tie  in  eject- 
ment, even  after  the  jwy  are  Kworn, 
oi  the  exception  will  be  overlooked. 
Hen  on  dem.  ofFairelM  ▼.  Ingraham 
U  Jtmea,  501 

APPEAL. 

1*  Motion  in  arrest  overruled  and  appeal!: 
the  C'lse  standit,  not  upon  the  reasons 
in  arrest,  but  nn  issue  to  the  count rv* 

.   Sn9Ui(Un  V.  iiumpkriei,  21 

2.  The  nep^lect  of  brinfcinfif  up nn  appeal 
under  the  act  of  1777.  c.  2,  a.  84,  in 
proper  time,  is  not  relievabte  by  eer- 
tiorarit  although  occasioned  by  the 
neglect  of  the  clerk  $  and  the  nppfl. 
lee  may  move  forthe  affirmance  of  the 
judgment  with  double  cokts,  either  nt 
the  first,  or  any  other  term,  iifler  the 
appeal.     Brickell  v.  BoMt  137 

S.  An  appellee  may  movf  for  iin  affirm- 
ance of  the  judgment  witii  double 
costs,  eiiher  at  the  ffrikt  or  any  <3lher 
term,  after  the  appeal,  per  Macat, 
Jud.^'C.  But  Hatvood.  Jiid^e,  denied 
the  propriety  of  ir,  and  a  rule  upon 
the  appellant  to  shew  cause  at  the 
next  term,  was  ordered,  .'//lonv- 
wotw,  171 

4.  An  anp?a1  ftom  the  County  to  the 
Superior  Court  nullifies  the  judfrment 
of  the  Countv  Court,  jbatison  v. 
JUuli,  '  364 

5.  The  appelNnt  applied  in  time  to  the 
clerk  for  the  papers,  but  could  not 
procure  them.  The  papers  werct 
however,  brought  up  after  the  fif- 
teenth day  before  the  term,  and  a  mo- 
tion waa  nnade  to  have  them  filed.-— 
Upon  the  motion's  being  opposed  by 
tbe  appellee,  it  was  refused  upon  the 
ground  that  the  party  had  his  remedy 
against  the  clerk.  It  seems  if  there 
had  been  no  remedy  against  the  clerk 
the  papers  might  have  been  filed.— 
RoUrUon  v.  iSitone,  402 

6.  The  fifteen  days  before  the  term,  in 
which  appeals  must  be  filed  io  the 
Superior  Court,  must  be  clear  of  the 
day  of  filing  tlie  papers,  and  of  the 
first  day  of  the  term  \  at  all  events  of 
the  first  day  of  the  term,  ^nmy- 
moat,  402 

7.  When  in  appeal  from  the  County 
Court,  and  a  new  trial  bad  in  the  Su- 
perior Court,  a  verdict  for  as  great  a 

^som  WAS  obtiined  in  the   Superior 


Oourt  as  had  been  rendered  in  the 
County  Ctmrt,  I1atwoo9,  Judgta, 
thought  judgment  might  be  entered 
up  instanttr  against  the  appellant  and 
hist  securities,  under  the  act  of  1785, 
r.  2,  s.  2.  But  Sroaa,  Judge,  was  of 
opinion  that  in  audi  rase  the  act  did 
not  apply.     Yarhum^h  ▼•  Orles,    453 

8.  Tlie  fifteen  d«ya  before  the  tenp,  in 
which  appeals  mii^t  be  filed  in  the 
Superior  Court,  are  inclosire  of  tbo 
dny  on  which  the  appeal  is  filed*  and 
also  of  the  first  day  of  the  tena— « 
AnAnymofUMf  462 

Vide  Bail,  1. 

APPKAHANCB. 

A  motion  to  dismiss  a  cause  broaglit  op 
by  a  eertiorarit  was  made  upon  the 
ground,  that  the  notice  which  had 
been  ordered  at  the  last  term  to  be  gi- 
ven 10  the  defendant,  had  not  been  gi> 
von  ;  hut  it  appearing  that  the  defen- 
dant IviiX  entered  an  appearance  by  the 
initials  nf  his  ttinrney's  name  being 
placed  on  the  docket,' the  motion  was 
refused.     Anonymou9f  405 

ARBITRAMENT  AND  AWAmi. 

1.  Award  made  and  returned  into  coart: 
exceptions  to  it  wei'e  fiUd  in  writings 
the  answer  to  the  exceptions  wnsabo 
filed  ill  writing:  both  supported  by 
aifid  ivits.  Judgment  was  given  upon 
hearing  them.  Thif-  is  the  uaui*!  prac- 
tice in  such  cases.    CaHin  v»  FttHmm  ITS 

2.  _An  entry,  ••refcrrt-d  to  A,  Band  C," 
means  a  geheral  reference  of  the  cause 
and  not  merely  to  audit  and  stnte  the 
iiccouhts-     Cltars  v.  Coor  and  Jftaolt, 

325 

3.  The  award  of  arbitrators  ought  not  to 
be  stft  nside,  unless  in  cases,  where 
their  decision  is  plainly  and  frrosdy 
against  law  i  not  where  the  point  de- 
culed  might  be  doubtful.     Id.       225 

4.  In  ah  appeal  from  the  court  below  up- 
on exceptions  filed  to  the  award  of  ar- 
bitrators, a  new  trial  is  not  to  be  had 
in  the  Superior  Court,  but  it  will  ex- 
amine into  the  errors  of  law  in  the 
court  below.  Burton  v.  Sh^ipard^  399 

5.  A  decree  will  be  entered  on  an  a- 
ward,  at  the  term  at  which  it  is  re- 
turned, it  no  exceptions  be  made  to 
the  award  at  that  time.  Shttihe^omi 
Ti  Abdkttf  461 
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ASSAULT. 

Upon  assault  with  intent  to  ViH,  the 
Guiirt  oixy  punish  bj  fiiie  only.  '  State 
V.  BfAerts,  376 

ARREST. 

1.  A  warrant  t^at'i^ncs  not  «tute  that 
the  mm  demanded  is  ot«r  five  pountls 
•btft  onK  that  H  \s«ntJerlwrntr  pounds 
Vk\\\  not  authorize  ait  arrest.     Lutio' 
hh  V.  Powell^  395 

2.  If  a  Justice  of^the  f  clkce  issnc  h  wt«r. 
rant  for  a  matter  wUVm  his  juriS' mic- 
tion, a]thoti:^h  he  may  have  Hcl^d  fer- 
roneonsly  in  tht*  prcvfous  staj^r's,  Hie 
ofiicer  shoutd  ex*'C«te  iV;  »mt  if  it  h^r. 
f^>r a^iiattei'not  within  ills  jurwiiclior, 
the'ofBcer  ought  lioi-toexecuie  It  — 
SttOer,  Curtis,  471 

3.  If  the  officer  be  a  know^  officer  in 
that  district  in  which  lie  \a  acti»«|»,  he 
need  not  .>!te\v  ills  warrnql  when  he 
makea  the'arrest ;  but  if  ht-  \^nfi  offi- 
cer appointed  for  a  special  purpose, 
he  onpht  to  sliew  his  warrant  if  deman* 
ded.     Id.  4n 

4.  When  he  makes  the  arrest,  hr  shoirld 
briefly  inform  the  putty  arrested  of  the 
cause,  as— I  arrest  yoa  at  the  suit  oj  A. 
or  in  behalf  of  the  State — otherwise, 
the  arrest  is  not  i;<M>d.    Jd.        *   471 

5.  If  n  warrant  want  a  seal,  it  is  void.— 
And  a  person,  :»rrcste<l  under  a  war- 
rant without  seal,  and  without  hein;^ 
told  for  what  purpose  he  was  arrest fd, 
isijustified  in  resisting  atttl  beat?ng  the 
omcfr     Jd.  I  471 

Vide  Eteafte,  2. 

ASSIGNMENT. 

1.  A  witness  may  be  introduced  to  ex- 
plain the  condition  of  an  assignment. 
Grtenlee  ▼•  Youhg^  3 

!J.  Though  a  judgment  is  not  negotiabl<>, 
yet  the  law  xnW  so  far  take  notice  of- 
an  assignment  as  t<i  protect  it  a|;ainst 
the  acts  of  the  assignor.      Smith  v. 
Powrf/,  452 

ASSIGNMENT  OF  ERRORS, 
^'ide  False  Judgment,  1. 

ASSUMPSIT  ACTION  OF. 

1.  Assumpsit  will  not  lie  for  a  mi m,  for 
which  there  is  a  subsistinj^  judf>mont 
TViiev.  WilHams.  IC 

J.    An  uctiOM  upnn  the  ca-^r  in  a'^siimp- 
i$i!,  wilt  lie  fjr  the  use  and  occupation 

I 


ofa  house,  at  least  upon  sili  exjyf. -a 
JV4*omisp.    Anonymbus^  485 

V^e  ExtinsfweftmeNi. 

'       •      ATTACHMENT. 

1.  An  original  attachment  is  only  iiitcn- 
*  d^d  to   compel   an  appearance,  and 

where  sxfre'ties  are  given  they  nrc- 1- x- 
'  actly  a^bail  and  may  surrender.  M^h- 
'  tower  V.  Mnrray,  •  21 

2.  An  attachmin*:  bond  tspood  wH^ont 
attest'-itTorr.     Orteo^v.  Otvtns,'        36i 

3.  An  Mtiachment  must  issi^e,-  if  the 
•FluinttfF  makes  th«  pi-oyier  afQdavii. 
wherh/-r  it  he  true  or  not.     fej.       365 

T«le  Mmvnistrators  tf  Bxeeufors,  3. 

A^RRAGR; 

Vl'ften  the  vessel  i^  lost,  th<i  goods  tiiat 
•'•i.re  skived  fire  not  Hublc  to  avewire.-ii.- 


tW^ifiUxi  Fitt, 
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1.  Suit  iif^  the*  County  Cotirt  and  jixig** 
merirf^r  P!»ii.t.ft':  appeal  by  d'efertd- 
anr t '  tiu» Superior  Conrt,  iwith  Kit' B 
.••i*cuiitics  10  the  appeal  b'irtd !  before 
jn«lcrnM  ut  in  the  Sop'.rior  Co«lt,  thq 
barf  ht'low' surrendered  the  d^A»''d.int 
arid  he  wms  committed  ;  tl'ter  judg- 
mml  in  i ho  Sup«r^t>r Court,  the  defenw 
dnnt  bei?»g  gonv,  Arf.  fa.  i5.sircd  to  the 
stnctie.'f  III  the  appeal  bond,  anil  It  Was 
held,  thnt  the  surrender  by  ^Ue  bail* 
di<l  not  diwiharge  ihem.  Cooked.  Lit' 
fie  y  another.  168 

2,  The  plea  of'^surrcnOer**  by  bail  must 
st:»te,  whether  the  surrender  wa<i  made, 
to  the  court,  or  to  the  Sheriff  out  of 
court,  else  \\  ynW\  be  bad'in  form.  Da* 
vhan  V.  JUullt  364 

3  Vd^^vt  our  act  of  1777  cA.  2,'jee.  19, 
20,  79,  the  bail  may  Furn-nder  Tit  any 
thrte,  bef'TC  flnul  judgment  against 
thcrri.     Id.  S&l 

4.  The  plea, /)u/<  darrein  continuance  ^i' 
the  sun-enaer,  m:vy  be  refused  by  ihc 
coui't  in  cases  of  liardship  unless  Uie 
Defendant  will  submit  to  the  termi^  of 
paj  ing  cnsls.    Id,  3(34 

Vide  Machhient,  1.  JCseape,  1.  S/ie- 
riffy  14. 

im.I.S  OF  rXCffANGK  PROMISSO- 
UY  NOTKS,  8tc. 

1.  An  as^'gnee,  two  years  after  the  as- 
sigr)triM»t,  sues  the  dr^i^'er  and  tak^s 
him  m  eye  cut  ion  bv  a  en.  *ff.  from 
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which  he  U  (!>!icii;*rjft'il  by  ;;a  tii'-<i.'v?nt 
act ;  recoiuNf  to  U.e  •»  hijr"«'»'  •'^  i^one 
by  the  clduy,  {Querc,  whctlur  one 
y«:tr  would  i.ot  Lj  tun  Uui^)  ;>l.*o  by 
the  ro.  Mt.  an«l  dmctt  rjrc  tUt  rj'rum. — 
GrttniUt*  •isiigittc^  v.  yonn^,  3 

2m  An  obligecy  who  has  poiist- :ujioii  of  a 
bill  or  bond,  iituy  kcr^icUout  any  in* 
clorsenK-nt  upon  *t,  ami  hriujir  "^^t't  in 
Ilia  own  name.     Vookv.  Caswcii,     l^ 

3.  Th«  •cfi^ottability  of  a  bll!  ur  ittitc 
fnuy  be  reaUrainvd  hy  indorse  men',  c.r 
by  speciul  worda  in  tlie  iwzdy  ol'tiie 
iioie«     Sniiih  v  St,  Lnwrcttctp        1/4 

4.  Indoraer  may  austain  an  ac'ion  in  his 
own  name,  either  atriking  out  itie  in^ 
dorsemcnt)  or  without  it,  posHi*s:»ioti  ni' 
the  note  h^\j\%  prima  facte  evidence  r.<t' 
payment  to  indaraee.     /J..  17^ 

J,  A  bond,  payable  partly  in  money ^.tind 

J  warily  in  specific  articles,  is  nut-4iego- 
lable  under  the  act  of  1786,  c.  4. — 
Joanieson  V.  i'^zn-,  182 

6.  An  iudor»cr  may  sustain  au  actiori  in 
hi»own  name,  the  pobsenVioii  of  the 
note  haiti'^  prima  facie  evidence  of  pu\  - 
incnt  to  the  ii>dorsce.  Strong  v. 
Spear^  214 

7.  Notice, need  not  be  given  under  the 
act  of  i7j6:\  c.  9,  s.  5,  lo  »he  drawer,  if 
he  has  no  efiects  iu  the  haiids  of  the 
drad^ec. v.  Sljuiion.      271 

8.  The  receipt  of  part   of  the    money 
*   from  the  drawee  does  not  dihcJiari^e 

the  (Trawei'y  and  as  to  ttie  balance  he 
is  entitled  fo  nctice  only  where  he 
would  be  »o  in  ca»e  of  the  wholc'a be- 
ing tin  paid.     2U.  271 

9.  A  negoti  tbic  in:»trument  in  the  hands 
of  an  assi|(nee  is  nut  subject  ti>  uny 
payments  that  do  not  ai>peur  indorsed, 
if  it  was  aFsigned  before,  or  ut  the 
time,  it  hec^ime  due  ;  but  if  it  wns  as- 
signed after  it  becume  due,  then  all 
such  payroentK,  as  it  can  be  presumed 
the  assignee  hud  notice  of,  shall  ba 
good  against  it.     Ulack  v.  Bird,    27'Z 

10.  If  one,  of  twi<  joint  paje  h.  endorses 
all  his  interest  to  the  other,  that  other 
may  m:iintaiii  .m  action  in  his  own 
n.mie  for  the  whole  debt,  Stieed  v. 
Mitch-Wa  ExWs.  289 

11.  A  t-  \ias  ijiven  hy  the  Plaintin* 
to  JVutkin*  for  lands,  which  it  turned 
out,  WutJdia  never  had  $  Wcukina 
can' ot  rrcover  on  the  note  j  oui  as 
the  notv,  >ciiig  for  the  delivery  ot  .• ,  c- 
cific  articles,  was  unncgotiabie»  Pick' 


ftt  is  suhjec'  to  t^1*  la  me  object  ton. — 
If VsJb  v.  Wu&  iuif  U  FiektU,  3^ 

12.  A  note  puyublc  in  ttib*cco  is  not 
nt'i^o'iuble,  and  being  uonegotiabie  in 
its  creat-'u!',  it  cannot  be  mHilc  s«*  hy 
any  fj?  futst  /cm/o  circfunntance.  T'un* 
Jo/Cm  JsU'rM,\\Juiui9i4iHy  37Z 

13.  Whc.e  a  peiMH^  receives  evidences 
ofdibt  t^iiiii  liis  ilchtor,  for  the  pur- 
pu»e  of  collectinji;  the  oi<iMey»  aiul  ^p- 
plying  it  tu  the  credit  of  bis  debtor, 
htf  U  bt/und  Lo  tbe  sajpedegiee  i>ril:li- 
gcuce,  in  attenip^ting-t^i  procure  pay- 
menl,aud  in  «^ivkiig  notice  of  non-pay- 
ment, tl>ough  suci)  evidences  of  debt 
be  itol  ne^oirable,  us  if  they  werr  uc- 
goiiahle.  and-hiid  been  indor&rd^/'<i' 
\\'ii.UA3is.  J^dge.  Uui  per  ilATWiM»» 
Jnd^c — Tiie  crtiiitor  wo 'kl  not  be  li« 
able  fctr  any  h»s  in  such  case,  unless 
hi>ilehti.r<  ouUUiuiwthat  the  los* tMi>- 
pen<dby  bis,  the  creditor's*  or£^lcct. 
JSnfWtu  Campbell  &  Cv^  v.  J|i/mV«.  of 
Craig  &  Citarv,  37b 

14>  N^  iLLiAMs, Judge,  inclined  (octtange 
the  opiiuon  expresfed  in  the  precr- 
ding  cane  ui'  Bruwn,  U  Co.  v.  •4tim^r9, 
«/  Ct  aig  U  CVeory,  and  to  liokl  ti»at 
unnegotiat.le  paper,  though  in<iura»ed, 
d«'es  not  bind  tu  the  some  diliirc^e  a« 
negt>tiablc  instiuments.  AUiun  v. 
TayUr,  381 

15.  Bonds  made  in~Virginia  und  aa^tgu- 
able  by  the  laws  of  that  State,  hutuot 
assignable  by  our  law.*,  must  be  suo- 
ject  to  our  laws  when  the  contract  of 
SKsignment  is  made  in  this  State  — 
Id,  381 

16.  A  bond  upon  which  is  an  Indorse- 
ment purpotttng  that  it  may  be  clin- 
ch •rgcd  by  the  payment  of  so  miicli 
tobacco,  is  not  negotiable  undvr  the 
act  of  17^6,  c.  4.  CampbtU  v.  JUtut- 
ford.  S9» 

Vide  JPariuers/tip,  4.  Jpjunciian* 

BOND, 
Vide  Debt  Action  of    AltachmenU  2.  * 

BOUNDARY. 

1.  In  the  case  of  bdundariea  expressed 
in  deeds  and  patents,  the  courses  aad 
distances  mentioned  in  such  deeds  or 
p<«tentSy  must  be  observed,  except 
wftere  u  natural  Kuindary  is  <:aUe«j  lor 
and  sbuwn,  or  w he lO  marked  lines  and 
corners  can  be  proved  to  have  beCu 
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made  «t  tile  onginal  sHrvev.    JiraH- 
ford  r.  /lift,  '  22 

2.  The  last  line  of  a  boiirulary  wns  frf»m 
a  White  o»ky  (  M'hicli  ntotnl  halt  :i  mile 
from  the  nvei* )  ••  ih«Micr.  :i!on^*  ihe  ri- 
ver tnllie  be};iniiiti|('\*  Meld,  tt.ntthc 
rii'cr  1^  tile  bMuutl.irv  f)en  on  dem,  of 
SandiffT  v.  I\ttttrr,    '  -.'3/ 

5.  lienrral  ri-jMitntion  '\s  :!«!niiss»iSlt-  :is 
ci'ulctice  ill  cases  orbontulMi*)-.  S^ttn* 
dtn  V.  Uaiuty  1^38 

4.  Murl:ei)  liiUK  anfl  r.orniM'H  m:»>'  he  "S- 
tHblished  us  Tie  tr«u'  oiic*<,  nl  hiui^U 
vnriMiit  fru'H  (he  cMMirsenaiKl  cltstancts 
meiitiotu'tl  in  the  (!t-eil.     Hj%         238 

5.  When  a  itHtiiral  bmntilury  hikI  coiirHt-.t 
and  dist:incej»,  jire  all  pivcti  m  a  deed, 
(be  uattiral  botindiry  will  i)rev:iil  i:i 
c:ise  of  n  variance  ;  and  in  ddubtfiil 
ca^cs  a  re)f  .r<l  to  lbi.i  pi*  fcrei»c<  miijit 
always  be  «hsetv<  d.  l^tn  on  dem*  of 
PoUvck  V.  It'irn  of  liftrrUy  25i 

6.  One  line  nl"  a  uoun  •  iiy  \v:is  from  u 
))«>;d  ir  on  h  sw.im;)  thfuce  down  the 
s«ainp  to  tiit!  bejriniiiiii;:  It  Id,  (hat 
the  iWMmp  and  nni  a  str:ii;^i.l  linr  fr  vni 
tli«  p^iplair  ti  ilif  be;»i*»M.itji^,  in  the 
bo u  nd  u  ry .  Ihtrttfel  i  v .  IVeslbnyok  .258 

r.  If  a  cour-^e  and  fhs'ancc  i)e  r.-dUd  tor 
-in  a  dce<l  lerrarn^tinj^  at  u  n.ttnr  d  !)ouii- 
diiy,  ih&rt  the  \  Ui-  \\ms\  ttrnnin.tte, 
wJiv-ther  il  exce^^t  ««l'  bdl  slioriTf  the 
diManct.'  nteninttivd  4u  live  cU*ed.  It'u 
course  and  <liKtinci*  he  cdlrd  Inr,  Hnd 
tliere  i*  tin  Muitird  boiind  >iy  nor  m.(r-' 
ked  line«  the  cr)MrHe  and  distance  will 
prevNil  4  init  it  iherc  be  a  nitrl&cd  line 
nnd  corner  variant  trom  ilie  course  .*f\\\ 
di»tjince,  the  marked  line  «iMii  curner 
intul  he  ;nir«.ui.*d — —v.  lieatty,    376 

8.  AVlien  H  i^iMiraJ  bmindarv  is  •neniinn- 
cil  in  A  paten'  or  deed,  it  Will  cuntrul 
both  cuiir«ie  and  di  t  nee  if  variant 
from  it.      IVHhtrgp'JOn  &  wife  v.J3Lttilu 

495 

9   Wl^erc  thtre  ar*  two  luitnral  bntindi- 
rie-,  eiilur  of  which  will  ansviMT  the 
devuription,  parol  evidence  m<y  be  re 
ceive<l  lo  nhcw  the  true  one.  Id,     49S 

nURGLARY. 

I.  If  an^nit  bouse  be  so  n<'ar  the  dnrel- 
I'lnfT  house,  tlukt  it  is  used -with  the 
flar  r]|.n!^4***'**^*  as  appurtenant  ti>  it, 
biir^lury  tnay  he  cimimided  in  it*  In 
this  ca«e,  tiic  out  hon»;'  Wis  seventeen 
and  •'.  0  d'  -tfrom  t!ic  dtrellin^  hoiitc 
Sfaiev.  Tivttiy,  102 


2  A  btirgltry  may  be  committeil  in  a 
rtorc  house,  atandinff  twenty-four  yVIs 
from  the  dwelling  hutife,  and  separa- 
ted therefrom  Dy  a  fence,  it  the  own- 
er OP  hn  9er*'ant^  so-iietimes  sleep 
therein.     SMe  v.  Wilson^  242 

Vide  Inftidtttent,  1.' 

CARRtER. 

A  nets  m,  who  did  nt»t  make  it  hia  ortll- 
nai^y  e«t»ployment,  undertook  to  carry 
l^oods  for  hire  ;  he  is  not  to  be  tikeii 
as  a  cOinmoM  carrier,  and  liable  to  the 
s:*me  evtent.  but  is  bound  only  to  com- 
mon prudence.— V.  Jatkton^      14 

CAVEAT. 

Vide  GranUy  9.     Possession,  4* 

CKRTIORARI. 

1.  Crrtiorari  he«,Miid  indeed  seems  fbe 
only  pTojier  writ  where  a  (garnishee 
seeks  'O  reverse  an  ♦  rrotiroua  jndjf- 
me nt  a  i; u :  • :  s*  h i  m .  Men  v.  Williams^  1 7 

2.  The  vioMi  Mr'.t,  in  Ihe  act  of  1787, 
ex  rnds  to  crrU'traris  as  well  as  to  btlla 
in  !'qu»t\,  ..nd  Kccurity  must  be  piven 
liir  piO'it  ciuinvr  t'lem,  or  they  will  be 
d'sntised.      IFnflar  w  Jirodie,  1^8 

3.  Mfktion  tn  dismiss  a  raus<  by  the 
Plaintiff  iu  n  cfriiurari,  who  had  been 
nefrndani  in  (he  court  below,  upon 
the  i^rotind,  th:«t  the  Plaintiff  in  the 
cuuse  had  not  given  security  in  this 
court  for  costs  in  |/tirsuince  ot  a  no* 
tice  sitvmI  t:pon  himfortbat  ptirposc. 
Per  Ciiriam,  if  the  suit  is  now  dismiss, 
ed,  we  must  order  the  court  below  to 
proceed  to  judgment.  Jiawsey  v, 
Davis,  '  aSO 

4.  Wiieu  a  cause  is  removed  by  eertioran 
);raiited  by  a  Judj^e  out  of  cout,  it 
mu^t  be  pl:«ced  itpon  the  arf^uini  nt 
docket,  and  Ueiendani's  affid  'vits  will 
be  received  to  shew  the  impropriety 
of  i;r:intin{;  a  new  trial.  If  the  ceriur- 
fori  ne  obtained  in  court  upon  a  rule 
mnde  upon  the  other  party  to  shew 
cause,  the  case  when  removed^  shall 
be  put  uj>oii  the  trial  docket  withotit 
fur; her  argument.     Id,  280 

5.  If  a  ceriiorati  be  obtained  to  remove 
a  cause  upon  the  (rround  that  an  ap- 
peal had  been  relused  in  the  court 
beloa',  the  case  shill  be  placed  npon 
the  trial  docket,  without  shewing  any 
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6.  Any  oAttiieii,  iief;ieiit  or  delfty  of  the 

clerk«  or  any  coHtriv»iice  of  (Ur  »<!• 
▼crte  pttrt>,  or  tliu  improper  conduct 
of  the  Oounty  Court  in  i^nimf^  an 
appeal  wheji  properly  applied  fvr,  \h 
auffi<*ient  tci  entitle  the  party  tu  h  c^« 
iierarit  and  a  new  trint  will  b(*  iinme* 
€liat<'lv  granted  in  the  court  above.— 
Chambtrt  v.  ^muh^  366 

7.  Where  a  writ  of  ceHtQrari  is  f^nted 
by  n  Jud^e  out  ot*  court,  the  cause  is 
placed  upoo  ihe  uri^umcnt  docket ; 
whiM*e  U  is  obtained  in  court  upon  an 
affidavit  and  u  rule  to  shew  cause^  it  is 
pUced  immediately  upon  the  trisil 
docket  s  but  if  obtuineil  in  court  with- 
out a  rule,  &c.  it  musi  be  placed  upon 
tlie  ari^ument  docket.  JfnoHjftnota,  367 

8.  Where  a  cer/toron' issues,  the  adircrse 
party  has  notice:  t'l  up})eHr  on  the  re- 
turn day  ofiiie  ceriiorurif  &  ii'the  writ  is 
not  tiien  returned,  nor  any  proceeding 
had  to  continue  it  in  court,  it  is  hke 
other  writK  discontinue],  aad  ^proce- 
dendo ijught  to  issue.    AaonifmouSt  420 

Vide  Appe3f  2,  Jtppearanct, 

CllOSr-:  JN  ACTION. 

1.  A  slave  wrongfully  taken  out  of  the 
possession  of  A  and  hold  to  H,  and 
while  in  the  possession  of  II,  sold  by 
A  to  C,  may  be  recovered  c>>  C,  in  a 
suit  ill  his  own  name.  Holier  turn  v. 
Stewart,  159 

2.  The  purchaser  of  a  choH  in  action  for  a 
VNhubleconVideration  willt>c  protect- 
ed in  Equity.— —v.  Arrint(tou  ti  'aL 

164 

3.  A  bare  right  of  entry  cannot  be  trans- 
ferred.   Dtn  on  tictn,  ofSXadt  v.  Smithy 

248 
Vide  Sel^f,  4. 

CONDITION. 
Vide  Varianut  2. 

CONX'BSSIONS. 
Vide  Emdenee,  7,  21|  22,  25. 

consiiJebation. 

Vide  Money,  4. 

CONSIGNEE. 
Vide  Factor. 

COSTS. 
X  Upon  fnuila  bona  returned,  the  clerk 
may  issue  execution  fop  the  Plaintiff's 


costs  agaiost  the  Plaiatiff  hciaself. 
Menitt  v.  Merritt  Ue.  » 

2»  The  court  cannot  o«der  the  State  to 
pay  Costs  an  a  condition  of  gcttinf;  a 
couri nuance :  nor  indeed,  it  aews^  in 
nay  case.     States  221 

'  9.  A  aurveyor  and  jur}',  who  were  np- 
puiiited  under  scparMe  orders  in  sev- 
eral distinct  suits,  ahall  be  pnkl  fall 
coats  in  each  suit,  although  from  the 
locality  of  the  lots  sued  for,  the  same 
labor  answered  for  all  the  survevs- — 
m/eoxv. 223  &  484 

4.  An  order  ihat  each  party  ^tiall  pay 
hiit  owu  costs,  meanatbe  costs  seem- 
ing from  tl)c  process  issutd  for  each. 
.  and  not  half  i he  whole  costs.  Tiie  co- 
py of  the  bill  fM.rved  on  the  defendabt 
is  for  Plaintiff  %  beoefil,  and  he  inu>t 
pxyforit.     ^nQnymiAtSt  487 

Vide  Witneut  4.  ConHnuawt^  1,  2.— 
OranU,  9. 

CONTINCrANCE. 

1.  Where  a  cause  had  been  depending 
tliree  years  in  the  County  Court,  and 
five  years  in  the  Superior  Cotirl,  aial 
the  Plaintiff  for  the  last  tlircc  years 
had  been  unitormly  ready  for  trial, 
the  court  ordered  the  Uefeiidnnt  to 
pay  the  costs  of  the  Plaintiff's  witnes- 
ses <kirtng  the  term  as  tbe  condition 
of  another  continuance.  lUnondem. 
of  Ttfce  V.  Ledfvrd,  26 

2.  A  party  who  has  been  guilty  of  neg- 
lect«  may,  upon  seeking  a  cootiou- 
ance,  be  compelled  to  pa>  tlie  co&ts 
of  the  leriny  as  the  condition  of  the 
continuance,  and  these  costs  are  not 
to  be  refunded  even  thoug^h  be  auoukl 
succei'd  in  the  cause.  Hen  eu  dae^  of 
Park  V.  Cochran^  et  al  l7jS 

COUPOUAIION. 

Vide  Ilfectrnenl,  6. 

COVENANT  TO  STAND  SElSf.D. 
1.  A  deed,  which  is  in  form  a  burgain 
and  sale  except  that  the  consideration 
is  expressed  to  be  love  and  aflectioti, 
instead  of  money,  may  be  construed  a 
covenant  to  stand  seised.  Ikn  an 
dem.  QfSlade  v.  Smiih,  24« 

COVK  vANT,  ACTION  OF. 
Vide  VebU  miction  of,  1,  2. 
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PRBT,  ACTION  OF. 

1  •  Wtierr  there  m  no  subscribing  witness 
to  A  deed  or  bond,  cai»e  and  not  cove- 
ii**nt  or  debt  is  thts  pr«u)»*r  action.— 
Ciemmtt^Ctkr  Eawnii  Wri^hi^  18. 

2.  A  bond  for  pHym^nt  of*  money  w>tb- 
out  a  Bubscnbing  witneM,  em  only  be 
declared  ufion  as  a  sealed  instrument. 
Ingram  v.  Maiit  193 

Vide  Moiteif,  7. 

DECLARATION. 
There  is  a  difT-rt^nce  between  laying  a 
fact  after  tht*  time  it  really  huppenf^d, 
and  befbrethu  time*  it  leally  tinppened; 
in  the  first  case  the  declantion  i^  sup- 
portaote  ;  in  t)ie  second  if  is  ti(»t. — 
i^uere  by  Hatwooo.  IftihitrMpoon  v. 
iBbeli,  12 

DERO. 

At  seised  in  fee  of  the  premises  in  qiies- 
tiiin*  executed  a  deed  to  his  son,  in 
which  he  stated  that  for  the  prefer- 
nirnt  of  liis  son,  he  conveyed  the  land 
to  him  and  his  heirs  forever-  Provided 
thai  this  deed  shall  not  take  effect  du- 
rinf;  the  lives  of  the  grantor  and  his 
wife,  but  the  premises  should  remain 
first  to  him  for  hii  natural  lite  and  then 
to  ht-r  for  her  life  :  held«  that  the  l:»ht 
clause  of  the  deed  was  a  g^i>o<!  reservu- 
tion  of  the  life  entutts,  and  that  the  fee 
is  a  f^oo'l  remainder  upon  them.  Den 
en  dem  of  Saner,  ^c.  v.  Btyth.        259 

Tide  Eviiknce  1, 2»6,  8,  9,  13,  70.^0rwU 
1. — Covena/tt  to  ekuid  seised. 

DELIVERY. 
^Ide  Oifte  l^Evideitee  9. 

DEMAND. 
Vide   Deiirtue  1,  3,  3,   S.^lAnuiaHonSf 
Statute^  of  4* 

DEMURRING  OV  THE  PAROL. 

The  demurring^  of  the  parol  diK^s  not  hold 
in  this  State.— J9aA;cv*  v.  Langt  1 

DEPOSIIIONS. 

1.  Notice  to  lake  m  deposition  at  a  cer- 
tain place  in  I  ennossee  on  the  5th  or 

'  6th  days  oK  a  particular  raoiuh,   held 
goofl.^-Xennetltf  v.  .Alexander,         25. 

2.  Di'positiunsi  taken  in  the  aosciice  ot 
a  criminal  fhall  not  he  reud  ag  linst 
him.     8taU  v.  FKeM.  103 

A  d«'p'>- 1  I  y  not  sij^ited  by  tbed  pu- 
nt nt  m.i;  ri  read  in  evidence.  Atttr- 
ph^  T.  WtH^  105 


4.  It  is  usual  to  read  depositions  where 
It  afypears  that  they  have  been  re-id  in 
the  court  below  ,ut<li-ss  it  csn  be  shown 
that  there  is  an  irregularity  in  them» 
and  the  wtint  of  deponent's  sip^n-iture 
is  not  sufficient  to  reject  them  Ruth" 
erfard  v.  NtUon^  105 

5.  When  u  party  moves  away»  without 
Icavin);  an  attorney  upon  whom  a  no- 
tice to  take  <)epos(tions  may  be  served, 
such  notice  may  be  given  in  a  public 
Gazette  by  -m  ord<r  tf  th-  r.ourt  for 
that  purpose.  MaxweU  v.  Holland,  302 

6.  When  eiilier  party  h.i<< filed  h<H  di po- 
sitions, tie  shall  apply  >o  tiie  M-tster 
who  Atiall  issue  notice  to  the  o>her  par* 
ly  to  attend  aw  a  particular  da* ,  wliich 
sinill  be  Aerved  a  convemen*  t>me  be« 
fore  the  day  unpointed  ;  upon  wh)cb> 
the  master  is  to  examine  all  matters 
relative  to  the  lepositiuns,  anJ  \\\s  de« 
cision  iipmi  th.-m  Shall  be  conciusive* 
unless  objections  to  it  are  mad*  nt  the 
time  and  an  appeal  to  the  Court  tnken. 
If  these  precautions  are  "Ot  «ib«ii:i'ved» 
objections  to  the  reading  of  de(.ositi» 
on*!  niiiX  t>e  m;«de  at  the  hearini;.— 
RuU  tfthe  Court,  349 

7.  A  depoiiition  certified  to  have  b<  en 
taken  on  tii<  d^y  and  in  the  county  in 
South-Carolina  a>  sj)ri  ified  in  lh«*  no- 
tice, but  without  stating  the  par  cular 
plTce  Cannot  be  read.  EngHih  v. 
Campf  358 

8.  N<  tice  to*  take  a  deposition  u'  -he 
house  of  John  Archelaus  Elmori ,  but 
the  deposilioi  Certifi'  d  to  hav*  ^  en 
taken  ut  the  house  of  Juhn  Etmort  :— 
held  good,  as  they  will  be  presumed 
to  be  the  names  of  the  same  person. 
Blmvre  v .  ^0$,  359 

9.  It  :s  the  common  practice  to  receive 
the  depositio-  >  of  tb-se  public  officers 
(as  the  coMeciOfH  of  iniporta)  the  du« 
ticH  of  whose  uffici  require  ihe>f  at« 
tendance  at  u  p»rti  ular  place.  Mush* 
row  &  Co,  V.  Qraham,  S$l 

10.  A  dt  position  i-xprea%^d  to  lifeve  been 
taken  at  the  hou^c  ol  Man  nngat  Ha- 
lifax, (V ..)C<<urt  bou»e,  when  the  iio^ 
tice  waa  to  lake  it  at  Halifa.^  C<'Urt- 
house,  was  rejected,  altbt'Ugb  ii  vtas 
proved  tha?  Manning's  bouse  stood 
only  about  eighty  yards  from  the  c««urt- 
h*  uhe.    MUm  V   7\^hr,  361 

11.  fer  \\  iLUAMS  .lud^e.  A  notice  to 
tike  A  depusiiKio  oii);'it  to  be  served 
u;»on  ttic  p-  rsoii  of  the  oilier  party. 
Hatwoob  Jud^e*    Leaving  the  notiec 

74 


590 


INDEX. 


at  the  Kttdence  of  the  adrertp  party 
if  a  tiifiici^nt  Aervice.  Xennedjf  U  <7o. 
T  Ikiirmant  404 

13.  1'ti<'  Motice  was  to  tak<-  a  depotttion 
in  Hotiscr  town,  and  the  rsfttion  of  the 
deposit!  n  cxpreste«1  th:«t  it  was  tuken 
in  that  town.  Th<r  d'^po-tition  vvas  re- 
jected. Sw.  Pari.  ofJtrjiau^hion  U 
Co.  V.  Lester^  423 

DEPRRCIATED  CURRENCY. 
Vide  Money  2,  5,  6,  7. 

DETINUE. 

1.  Detinu<  will  lie  ifi^ainnt  one.  of  whom 
the  nt^grn  h^d  be  n  demundefi,  al- 
thou)j^h  befor  •  the  ci>mmencement  of 
the  acti'/ii,  the  negro  htd  beenreturn» 
ed  to  Vi*'  peiNon  of  whom  he  h^d  been 
hired.     MerrUt  v    VTurmouih,  12 

2.  Demand  is  iuxv68.ir>-  to  su^itnin  the 
action  of  i let. nut ,  and  it  must  be  m  tde 
by  the  claimant  himRelF,  or  by  some 
one  for  him  and  so  madt  known  ut  (lie 
time  f  th>>  demand.  Ehficl^s  Exeeu' 
torav.  Ruah,  28 

3.  On  d  mA>id  previous  to  bringmjil^  de* 
^   tioue,  dt'f»'ndant  acknnwlrd||;^ed  that 

the  nejfroes  were  in  his  possrssion.^ 
proof  that  he  had  ifiven  onr  of  (he  ne- 
groes to  his  son  in-law,  who  whs  in  pos- 
session if  him  at  the  time  of  the  <le- 
noand,  shall  not  prevent  the  defend- 
ant's Itubility  to  the  action.  Flowen 
1   y.  CHoiffow,  122 

4.  1m  (I  tiniic  the  jurv  should  assess  the 
▼alii.  11^  d  ffareut  articles  s^psrateiv. 
Hatwo«id*8  fwie  to  Lewi$  v.  TVtHiams, 

150 

5.  Demand,  previous  to  bringing  deti 
nue  is  not  necessary,  or  if  fo,  only  fjpr 
the  purpose  of  enabling  the  jury  to  de- 
cide upon  the  justice  of  nllowing  or 
disall  >wing  damages  for  the  detention. 
Tdem,  150 

6.  The  action  of  detinue  will  nnt  lie  a- 
gainst  executors  for  the  detiin  -r  of 
their  t^tuitor.  398 

DESCENT  CAST. 

Vide  Strutlvick  \   Shaw,  5 

DISCONTINUANCE. 
•Five  def*  ndatits  in  i ft  spass  of  <vhich  four 
are  tik^n  «rid  [ilead  to   issu*^  $  if  the 
proct '>.s  is   v).»t  continued   against  the, 
fi  tl.  f >r  •several  t'rms»  it  will  be  adis-* 
continuance  as  to  all.    CMm  r*  Ihm- 
.«rr,  12 


DOWEB. 

1.  A  widow  aiMce  the  act  of  1784  caa 
claim  dower  only  ou*  of  the  landa  of 
which  the  husband  died  seiaed  or 
posaesaed.  JVlnstead  ▼.  the  Hein  &c. 
of  TfliitUadf  243 

2.  A  levy  upon  lands  in  the  life  time  of 
the  husband  di vesta  the  widow's  claim 
for  dower  upon  those  lands,  tho*  ibey 
may  not  be  sold  until  af\er  his  deatbL 
The  case  wa<^  not  decided,  but  Hat- 
wood  Judge  was  clear  upon  the  points 
above.  WiLtiAMs  Judge,  differed  at 
first,  hut  afterwards  seemed  incline<l 
to  chHoge  )>'S  opinion.     Ideaif         243 

Vide  Haywoo<P9  note  to  Lu  ▼.  JUhltff^  186 

EJECTMENT. 

1.  In  ir28  the  land  in  dtanute  was  erant- 
ed  to  A.  who  in  1730,  conveyed  to  B. 
who  anon  afterwards  went  to  Eng-lsnd. 
B.  sold  to  C.  who  in  came  to  this 
country  but  soon  went  back  a.^cain.— 
In  C.  returned  to  Carolina  where 
he  remaimd  and  in  1787  brought  suit. 
One  D.  settled  on  the  lands  in  ques- 
tion in  1751  $  lived  upon  them  thir- 
teen years  and  died  in  posse.<i&ion, 
leaving  a  son.  The  son  ass  gned 
to  Kome  person,  who  assigned  to  the 
defendant  who  had  lately  procured  a 
grant.  Under  these  circumatsnces  it 
w.ts  held  that  the  Plainviff  «i^u#  posset- 
wionia  was  It^st.     Strudwiek  v.  Sham,  S 

2.  In  ej«  ctment,  the  word  tcwement  w'tl. 
meten  and  bounds  is  sufllicieritly  cer^ 
tain.  Den  on  dem.  of  0$bome  v.  JFood- 
son,  24 

3.  The  defendant  in  an  ejectment  will 
not  be  allowed  to  defend  only  as  to  ac^ 
much  as  the  plaintiff  can  prove  him  in 
4}os8e8sion  of.     Carter  v.  Branchy  135 

4.  Articles  fur  the  conveyattce  of  iand* 
upon  the  payment  of  money,  will  not 
create  such  u  trust  on  the  part  of  the 
plainitff  (at  least  before  the  money  is 
pMid)  as  to  prevent  his  recovering  in 
ejectment  fr'im  the  person  to  whom 
the  articles  were  made,    ^nonynmu^ 

331 
.^  A  claimant  by  escheat  may  enter  and 
ther-for  m  y  sustain  ejecment  Urn- 
venity  of,  N.  CaroBna  v.  JoAaa/on,  373 
6  A  corpiiration  must  m»ke  its  leases 
under  seul,  but  the  lease  which  is  sta- 
ted in  an  ejectment  by  a  corpont  oa, 
is  not  to  be  proved,  and  wiU  be  pre* 
sumed  a  legal  one.     Idenh  37S 

Vide  EsoUuMivt  or  Jnelunve.^-AtMMi' 
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woii,  2,  4,  6,  7»^GranU  7,  8,  10.— 
^ibaUment  5- 

RMBLKMENTS. 

B^ron  offeme  Mho  lii<da  life  estate,  is 
sued  for  use  and  occupation  by  the  te- 
nant in  fee.  The  ff"ne  h  id  died  after 
the  burun  had  prepared  the  laitd  for 
cuUivMtion  but  before  plunting,  it  was 
held  that  the  PlaintiiT  wm8  eititled  to 
recoTer,  but  compensation  must  be*  al- 
lowed for  the  Ubor  of  the  defendant 
in  preparing  it  for  cultivation.  Ctc  v. 
Yaunfft  17 

I  ENTRY. 

Dqc^s  in  a  river  above  the  surface  of  the 
water,  Hre  vacant  property  and  I  he 
subjects  ii\  our  entry  laws.  Jones  v. 
Jones,  488 

Vide  Execution  1 — Poneuion  4* 

}  EQUITY. 

1.  A  ncRro,  who^c  l»fe  was  forfeited  to 
tlie  public  for  murder,  was  sulci  under 
execution  without  that  fact  being  then 
known.  A  bill  m  equity  by  the  pur- 
chaser praying  to  stand  in  the  place 
of  the  judgment  creditors  for  the  a- 
mount  of  the  purchase  money  was  sus- 
tained by  th/  Court.  Conner  v. 
Gwmn*t  Executortt  121 

X  Af\er  injunction  dissolved,  the  plain- 
tiiT  in  the  injunction  must  take  further 
stepff  within  two  terms  after,  «>r  his  bill 
will  be  'lismissed  f  -r  want  of  prosecu- 
tion.    Anonymout^  162 

3.  Since  the  act  of  1786,  in  case  of  com- 
plainant's death,  the  bill  is  continiied 
in  court  two  terms,  in  either  of  which 
term^S  ^^^  ^*^%^  representiitives  may 
apply  and  be  made  parties  without  a 
bill  of  revivor  :  and  the  application  of 
a  person  not  the  legal  representative, 
may  be  resistetl,  the  same  as  if  there 
were  a  bill  of  revivor.  A  person  who 
may  become  interested  otherwise  than 
■a  legal  representative,  most  state  the 
circum<itance8  by  a  bill  for  that  pur- 
pose.    Itlan,  162 

4.  A  person  made  a  party  defendant  in 
a  bill,  who  is  not  compellable  to  an- 
swer and  against  whom  no  relief  is 
sought,  may  have  the  bill  dismis.sed  as 
to  hini.  Pattenon  &  oihen  v.  i^atier- 
eon  U  &llar$,  167 

5.  When  the  court  feels  any  doubt  u- 
bout  deciding  upon  a  plea;ft  cAn  over- 

-  rule  it  and  buffer  the  defendant  to  in- 
sist upon  the  same  in  bis  answer.  Jn* 
gram  r.  JAnier,  231 


6.  Where  the  law  can  give  compl*  te  re. 

drf"»s    qiPty  will  n-^t  'ntrrffre.    OUu 
gou)  \ .  Fiowere,  233 

7.  Eqoi  y  canr.nt  change  CRtaMiKhed 
rules  of  law,  nor  tci  as  a  court  of  er- 
rors to  corr.  ct  «-rroneous  <lecis»cns  of 
lavk.     Idem,         '  233 

8.  Wher*-  a  maiter  is  properly  de;ermin- 
able  t  Iww,  .»nd  tli-  luw  ''an  give  com- 
plete ri  dress,  equity  wU  nut  inter- 
fere.    PtrJdne  v.  Batlenger,  367 

9.  Plaintif?'  das  two  terms  dftc  r  the  dis- 
solution of  i«n  injuMCtio«,  in  which  he 
must  take  ^ome  step^.  or  hiN  hill  %k  ill  be 
difm  ssed,    •^verif  v  Brance,         369 

10.  The  two  terms  wihin  which  the 
plaintiff  mu»t  proceed  j«fier  t:»<-  disso- 
luHon  of  his  injunctioit,  .»re  exclusive 
nfihf  one  in  wuirh  the  dissolution 
takes  piact'.     •^nouvmoua,  451 

Vtle  ItijHvdion, 

ESCAPE. 

1.  An  »ction  will  not  le  against  the  She- 
riff for  an  «'MC!ipe  upon  meane  process- 
He  ougtit  to  be  proc  d*  d  agtiin^t  as 
bail  under  iho  .»ct  o»  1777,  cU.  2,  ec. 
16  and  76.    Sioepeon  v.  nhitahtr,  224» 

2.  An  action  lor  mi  •cape  wii!  rot  lie 
against  ^n  offic'  r,  who  haH  made  ar- 
rest whf'n  Ite  had  no  authority  to  do 
^o.     Lutterhh  v.  Potodlf  395 

Vide  Sherif  14. 

ESCHEAT. 

Vide  Ejectment,  5. 

EVIDENCE. 

1.  Where  a  party  I  an  lost  his  deed,  or  is 
out  of  possession  of  it,  be  hirh»elf  and 
no  othtr  person  for  him,  must  swear 
to  such  loss,  before  a  copy  can  be  re- 
ceived in  evidence*  Blanton  v.  Mit- 
ler,  '  4 

2.  Proof  oF  the  acknowledgement  of  a 
deed  iK  no  proof  of  tite  »e:iling  of  it.  •— 
Ctemente  U  Co.  v.  Eason  U  Wright,  18 

3.  Proof  of  the  hai.dwiiting  of  the  wife 
of  the  obligor  is  not  admissible.  iVe- 
lw8  v.  Bridde*a  admire*  19 

4.  The  mark  of  a  subscribing  witness, 
who  is  dead,  may  be  proved  to  let  in 
testimony  of  the  otdigoi's  hand-writing. 
Idm^  -       19 

5.  Upon  proof  that  the  subscribing  wit- 
ness coulcj  not  be  found  upon  search, 
his  hand-writing  was  admitted  to  be 
proved  and  the  •ood  given  in  evi- 
dence.   Jonea  ?•  Brinktey^  30 
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6.  If  a  d^rd  be  lott  and  iti  former  exis- 
ttnc  proved,  ft  Copy,  .<r  f  no  copy, 
parol  ev  dcMCf  nrnv  h#»  jriven  '»f  it«  con- 
tents.   Den: tkm.  Bakery,  Hfhh^  .  43 

T.  Conf(  stions  before  %  Justice  '  f  the 
peace  niHy  be  ftrlnitted  in  evidence  a1- 
thivujrh  not  reduced  into  writing. — 
State  V   hrwinf    .  113 

ft.  P I .  •  n ;  iff  may'  prove  the  low  ofhis  deed 
by  his  own  oath  «  but  net  'hat  the  plat 
oSttcm!  in  8up;'ort  of  his  title  w..s  part 
of  tlie  d«-ed  lo^^t.  Setkrighl  on  dem. 
qf  might  &  Wife  V.  Sofon,         176 

9.  Pruof  of  the  obiig^or'a  hand-writing, 
wl>erf>  there  is  nci  subscribing  witness* 
wll  be  admitteri  as  proof  of  the  seal : 
but  proof  of  the  .<ieal  is  not  evidence  of 
the  delivery^  which  ta  to  be  inferred 
fn-m  other  circumstances.  Inrramv. 
ffafl,  193 

10.  t  he  indtspoeition  of  a  witnes*  whoxe 
depiisition  had  been  taken  t!e  bene  cut 
and  w.s  now  offered  to  be  read,  can- 
noi  br  proved  by  ihe  oath  of  iht*  par^ 
ty  producing  if,  _  v.  Brewn't 
«cV«.  337 

11.  When  the  subscribing  witness  to  a 
b(  nd  is  dead  nnd  his  Uand  writing  can- 
not be  proved,  pro"f  of  thehand-wri- 
tlwg  of  the  obli^'or  may  be  received. 
Janet't  adm^n,  v.  Blouni'$  exVa.    338 

13.  It  st^etns  ttiat  judi';ia1  proceedings 
speaking  of  an  act  of  the  AsaMiibly, 
may  be  evidence  o\'  such  act  wh#-n  it 
ia  lo«t  by  time.  Ben  on  dem,  rf  Siade 
▼.  SmUkt  348 

13  A  copy  of  a  registered  deed,  certi- 
fief*  b\  the  Clerk  of  the  County  Court 

'  in  Virginia,  who  whi«  ceriilied  by  the 
Governor  to  be  Clerk  of  that  Court,  ik 
admiasible.    Mimom  ▼.  MiUat         359 

14.  Acta  of  the  General  Assembly  of  Vir- 
ginia must  be  certified  by  the  Secre- 
tary and  not  by  the  Clerk  of  the  House 
of  Delegates    Id.  359 

15.  UpO'-  proof  that  a  person  of  the  nanhe 
of  th  defendant  executed  the  bond, 
tht  signature  to  tiie  bond  muy  be 
shown  to  be  his  hand-wrjting  to  prove 
tlie  identity.  Muihmo  (i  Co  v.  Qra- 
mxfli,  361 

16i»  when  the  wife  acts  as  scrrvant  ora- 
gei.tofthe  husband,  her  admissions 
ag-  i>9t  his  intere?»t  are  admissible.— 
Bughet  adm*n  v.  SUihta  odnCra.      373 

17.  1  <  receiiv^  of  an  att«irney  now  de- 
ccih  d,  iti adroitwibic  to  prnvetbc  time 
W^(  n  bonds  were  pttt  in*  Ms  bands 
for  collection.    Amon  r.  Ta^Uvrt  381 


18.  A  veoord  of  Cooit  testified  proper- 
ly ,  except  a  want  of  t  hr  se-il  of  the 
Court,  is  not  admissibli  nnleas  it  be 
certified  that  the  Court  had  no  aeal.— 
U.  381 

19  The  declarations  of  the  father  that 
hif  conreyancc  to  hi<i.  child  was  frau- 
dulent, are  not  admissible  agaJDSt  the 
child.    Amtdd  v.  BO,  396 

30.  A  copy  of  a  dei-d  cannot  be  read  ai^ 
Ies9  the  plaint  iff  will  swe^rthat  lis  has 
not  the  original,  and  that  be  cannot 
pr«»cure  it.  Park  v.  Cochran  andotk^ 
tru,  410 

31.  A  confession  in  an  answer  to  a  bill  in 
equity,  may  be  fftven  in  cTidencc  %• 
gNinst  the  defendant  in  stn'artion  by  a 
third  persfin.  iTtddSe  jur.  pari,  of 
Bamtay  &  JRddie  v.  DobnUt,        «30 

33.  Naked  confessions  unattended  «itb 
circnmytances,  are  not  stiifirient  to 
convict  of  a  capital  ciime.  State  v, 
Long^  455 

33.  Prof  ;f  of  the  Clerk's  hand  wnting  in 
entries  m^de  in  the  plaintifPs  book% 
shall  not  be  admitted  nhile  the  f;ierk 
is  living,  although  he  may  be  absent 
fW)m  the  country.  Kennedy  &  Co.  v- 
jFVnrrAon,  458 

34*  In  an  indictment  for  horse.«teaMttg, 
the  jury  muy  infer  from  circurostanoes^ 
tliat  the  horse  waa  taken  by  the  pri- 
soner in  the  district  in  which  he  ia 
tried,  although  he  was  never  ae<  n  with 
th«'  h'M'be  in  that  district.  SUUe  ▼. 
ManUf  463 

35.  Cor.fessionsiwhether  extorted  or  not. 
that  relate  a  number  of  circumstaBCcs^ 
all  of  which  are  proved  by  other  teati* 
mony  actually  to  exist,  art-  admifaU 
bU  against  the  priaoner.  State  v. 
Moore^  483 

Tide  Tfitnen  pamm. 

EXCHANGE,  COURSE  OF. 

Virginia  money  contracted  for  in  this 
State,  and  payable  here  must  be 
determined  by  legally  establiabed  rates 
and  not  h\  the  course  'f  exchange.— 
Montforfe  eae'ri.  v.  Alston^  3 

EXCHANGE. 
A  person  who  has  a  chattel  in  posses- 
sion belonging  to  aixother,  and  ex- 
changes it  for  another  article,  acquires 
no  property  in  the  article  taken  inrx- 
changc,  If  the  real  owner  thinks  pr» 
per  to  appt-ove  of  the  traniaciioo.— 
Cex  ▼•  Jitekoen^  3S4 
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EXCLUSIVE  AND  INCLUSIVE. 

Tram  the  <lu\  ul  tbt  d'tt-,  tti.d  from  the 

dftte,  Kiguir>  the  samt  thing  ;  uiu),  .<c- 

cordiiig  to  the  intent,  ar^  either  tnciii' 

•ive  f)r  exclusive.    Boustrv.  JieyitoidM 

114 

Vide  Jppeal  6,  8. 

EXECUTION. 

1.  It  is  doubtful  whether  an  entry  can 
b*  sold  by  execution.  Re^M*»  «. 
FHxm^  106 

2.  Execution  upon  a  judgment  after  a 
yCHr  ami  a  duy,  and  atui'  deuth  of  the 
*Jetc-ndant,  wiihoui  takin.c  any<drf/ei- 
euify  is  i  I  regular  (  and  iMn  the*  County 
Court,  may  be  avoideil  b)  writ  o)  error, 
or  if  it  was  in  the  Superior  Conr^  l>y 
evidence  in  (jrctment,  if  l»n<l  was  sohl 
under  it.     Perkins  v.  BaUenger,    367 

3-  A  debtor  cantiot  dispo&e  of  his  pio- 
peity  to  avoid  an  eX'XUtton  afier  it  is 
iHsut'd,     Arnold  v.  Bell^  396 

4.  Execution  shall  not  issue  during  the 
term,  at  which  the  judgment  w^ts  en- 
tered, although  the  dcfciid.tnt  may  be 
about  to  ipove  awuy.  Feitifird  v. 
Sanders,  399 

Vide  J Htnds^  Judgment  3.— JVii«  1. 

F.XKCUTOUS. 
Vide  Mministratora  and  Executors  6.  7, 
S,  13,  14,   15,  ir,  18,  19,   20,  21.;2i?, 
23,  25. 

EXTIN(;UISHMENT. 

The  givii^g  ^*f »  note,  is  no  cxtinguish- 
inrnt  of  the  prior  cause  of  action  ;  hnd 
where  there  IS  a  count  upon  a  note, 
as  well  as  the  genenl  counts,  s  recov- 
er>  may  be  bad  upon  the  general 
counts  although  the  note  is  alleged 
to  be  lost.  Kiddie  tur  pari  of  Ramsay 
U  Kiddie  v.  DehnUz,  420 

EXTORTION. 

t.  In  an  indictment  for  ex'ortinn  in  ta- 
king more  than  the  legiil  fee,  it  is  no 
excuse  that  the  defendant  did  tlie  net 
through  mistake  or  under  improper  ad- 
vice.    Siauw,  Dicktns,  406 

Vidt^  Indictment  4,  5. 

FRAUDS  &  FU  \  U  OULENT  CONVEY 

ANCES. 

1.  Frntid  is  not  barely  to  he  suggested, 
but  'n  jst  be  proved.  D&u  on  dem*BeU 
V.  M7/,  72 


2.  l*he  aels  against  conveyances  to  dc- 
liaud  piitchasers  mean.4  convey  ncee 
b\  indiv'dttHls,  xiv\  frr^nis  Irom  the 
State.     Reynolda  v.  FUnn^  106 

3.  A  disposition  of  any  part  of  his  pro- 
perty to  a  child  by  a  father  indebted 
more  than  he  is  worth,  will  be  pr*  sum- 
td  fraudulent,  unless  the  child  can 
prove  the  purchase  to  have  been  made 

-  tor  u  full  rid  fair  value  actually  paid. 
Jimotds  Bell,  396 

4.  Property  sold  rerouining  in  the  pos- 
stssion  of  ihe  vendor,  where  tber<'  is 
an  Hbsolute  bill  of  sale,  is  evidence  of 
fr.'tud  ;  bo  is  the  not  ragistering  the 
bill  orsalc  tdl  longafierit  Is  niide* 
coupt<d  witli  an  offer  on  the  part  cf 
the  vendor  to  antedate.  Bodges  v. 
Blount,  414 

5.  U'liere  the  poshcssion  of  a  chattel 
does  not  follow  the  conveyance,  it  is  a 
stcr.g  circumstance  to  show  friud, 
tlHiugh  it  may  be  explained  or  rebut- 
ted.   Cox  y.  Jackson f  483 

FACTOR. 

A  consignee  whs  instructed  to  exchange 
the  consigiTed  produce  for  that  of  Su- 
rinam s  when  he  arrived  there,  he 
found  It  impracticable  to  make  the  ex- 
change f«>r  any  thing  but  sugar  and 
coHt'C,  which  Were  contrahand  by  the* 
livv  of  tha;  couivtry';  but  still  such 
kind  of  trific  was  usual,  and  the  lair 
had  not  bt  en  enforced  a;;ai'int  it  for 
many  years.  The  cooai^nec  ventured 
tom.«ke  the  change  for  the  contraband 
articles,  but  owin^  to  an  attempt  to  en- 
force the  law,  lt<f  had  to  resort  to  a 
8u<>ttrru(re,in  tiie  doing  of  which  some 
of  the  su>;ar8  were  damaged:  H-*ld 
that  he  was  not  responsible  for  the  los<;. 
Bagan  v   Paine,  272 

Vidt?  Bdvwood's  note  to  mr.  part's,  of  I^P- 
Naughton  U  Co.  v,  Moore,  190 

FALSE  JUDGMENT.  U  KIT  OF. 

1.  A  writ  ol'falne  ju<igmcnt  differs  front 
the  assignment  of  errors:  it  is  to  hf^ 
obCaiiierl  upon  afiidavits  and  may  bo 
opposed  by  afii'luvits,  on  the  othfiT 
side.    Rhodes  v.  BrownfoWt  15 

2.  In  a  wrttof  false  judgment,  alter  a 
scL  fa  to  th'  defc'idant  to  come  in^ 
&c.  if  the  defendant  does  not  aopear, 
the  judi<  ment  will  be  reversed  wiihuut 
enqtiirin  .r  into  thi^  facts  if  facts  only 
ar«-  iis-^igned,  but  if  matters  of  law  arc 
assiguedfthe  Court  will  look  into  them 
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to  see  whether  it  U  r«opcf  nr  n  t  ti> 
revers'    tm-    i'llcntciit.     Anonyniou»t 

398 

3.  A  wriJ  of  recurdari  was  m(jv<r«l  for 
Hat  WOOD  Juilx  <■.  A  writ  ot  fHU-- ju  Jg 
ment  is  a  wrttbt'rij^iit,  aiiil  we  cnnot 
deny  iu  It  is  like  a  writ  of  error, 
which  the  party  may  bnn(p  with^mt 
leare  of  !h«*  cmiit,  >T0Hit  jjuiljfe.— 
The  writ  of  fake  jiiilgmeitt  Miid  the 
writ  of  rtfeorc/ort'  ar  -  not  \\i%  ».i*nr.— 
M'hen areeorc/art  is  m  ved  r^r,  wt-  hive 
po^t-i  t>i  •*(  Mis*  l^    Anonymous^    469 

Vide  HaifWooiPs  note^ 

PKKRY. 
Per  H4TWOOD  Jiid^e.  T.ie  County 
Coun  at*  CI  establis.imf;  one  ferry  it  a 
particuUi  pl»ce,  has  no  riphtti  estab- 
lish another  a  »  i»e-tr  the  foiui  r  s  to 
draw  away  tta  profiis.  Rut  per  Stmnb 
Judge.  The  County  Court  is  emp«iw- 
ered  lorstabiiaii  femea  where  nec.s- 
•ar), and  may  et»ti«brnih  t^wuat  'he  saipe 
placf,  if  it  is  deemed  proper  to  do  so. 
Anonymous  ^7 

FWK. 

!•  When  a  defendant  in  Court  is  ordei^- 
ed  in  cuBto«ly  for  a  fine  it  will  be  im- 
proper to  discharge  hi»n,  ami  or«U'r  a 
jl.  /a.  to  issue  f«»r  the  fine.  Si*ite  v. 
Johnson^  393 

2.  The  Court  will  not  permit  indcp^-ncl- 
ent  facts,  for  wliich  the  party  would 
be  ruble  to  another  prn-ccutiua  to  tie 
riven  in  evidence  to  eniiance  a  fine. 
Id.  293^ 

GIFT. 

1.  In  a  gift  of  personal  chattels,  a  sym- 
bolical delivery  is  hulficient.  Aninjifion 
V.  Aninffion,  1 

2.  If  a  father  at  the  time  of  the  dauKh- 
•   ter's  marriage,  puts  j»  negro  or   other 

chattel  into  th  possessuni  of  ih»*  son- 
in-law,  it  is  prima  facie  a  gift.  Ihrrel 
T.  i*«rry  2 

3k  Negroes  sent  with  adMughttr  upon 
her  marriage,  or  with  a  son-in*iaw  und 
daughter,  is  prima  fueie  evidence  of  a 
gift ;  and  if  the  property  rem.inifany 
length  of  time  with  th  m,  very  strong 
proor  will  be  requited  to  show  that 
only  •  hMif>  an*t  ooi  a  gift  wuh  intend- 
ed     Carier^a  ra^n  v.  RutUmd.    "     97 

4.  The  w  »nlci'  dtofs  intitc  'C!  o»  1784 
ch.lO,  stc  7,  rcRptcting  p;irol  girts  of 
fltaTeii  nieins  as  well  ttiose  who  have 


b CO' im? creditor's  Vtnce  the  parol  trafi»- 
fr-r.  H  ih  .  ^Y'Ut  were  iwich  before.— 
ITniffht  U  Wife  v.  Thomas,  ?» 

5.  %  .  '"ol  ffstt  »%  >.'«  od  »e»w«*en  t!i  -tr* 
ties  not  vt^!t>iMndin,ic  the  act.     Id,  J89 

6.  \V  here  a  f;tlhi  r  upon  t'le  marr.i{*e 
of  ITh  <laiii;hter,  sends  negroes  orottt- 
('  pro.iirty  «kith  her  in  marr.air'^,  it  it 
prima  fucie  a  gitt.  Parker  &  Wifs  v. 
PhUips»  451 

G  \RNIS*I£E. 
Vide  Certiorari  I 

GRA?fTS. 

1.  4  grant  fn.m  tli-  State  without  the 
^cal  .*()  eiuK  <t  off^-red  in  evidence.— 
J  u.l^e  Willi  Axs  thought  th -it  the  (iecd 
w.i>  (k*st-»yo<I  I)\  tli»-  seaP^  b  injf  tora 
off;  bu'  Jui^.  AsHR  w»acKariy  of 
o]>i'iion  thitwiure  an  inter<.->t  uiice 
uaiSftI  .1  .«J  v'-^ted  in  the  gantee,  the 
d-fstrucii  »n  o:  t'*e  deed  conM  not  ■(• 
fectth  •  .li  err'vt  before  pa&scd  by  i!  — 
Seeeie  v.  Anihonii^  W 

2.  Thr  ^rt  of  1777  eh.  I,  sec.  9  voiditij 
tiths&c  means  vo:d  a«  to  ^he  slste 
whichpr»cee<tstoHV«Mdr>%  scire fiutot. 
BeynahPe  v.  Flinn,  •  IM 
3.  Gi'iiits  rroin  the  State* cannot  bei- 
voiile.'!  for  any  cause,  in  any  other 
manner thm  t>y  |>roceedi*igsin  a  comt 
o*  Kqui;y      Seare  v  Pdrker,  125 

4.  It  th  (U  firit  fiitent  -r  sr»ni,  •nd  not 
the  first  eutr>  in  the  I  >■'(!  nfficf,  that 
giv  a  the  bi'St  t  iti:'.  Sctkrijht  o«  dm 
of  WHffht  ^  Wife  V   Bogan,        176 

5.  In  the  sae  ot  lapped  p^'e-.i-s  where 
both  are  i IT  possi>8ion  of  their  res- 
ptctive  tracts,  but  neither  actually 
settled  on  the  lapi)ed  part,  t  icoldeft 
gr;intee  will  be  co>.sidrred  as  baviaf 
I  he   legil   possession  of  that  part.—* 

u.  ire 

6.  When  two  patents  or  grrantt  bear  date 
on  the  aamr  day.  the  numtter  of  the 
pAtentH  mii^td  t-rmine  ih.-ir  pr»oritr, 
Dettm  on  dem.  Andrews  v.  Muifird,  311* 

7.  In  an  ejectment,  «he  first  jrran  is  the 
only  thing  to  be  inquired  «'»to,  with- 
out any  regard  to  ttic  entry  or  surre)*, 
Dickey  w  Hooflenpile,  SSS 

8.  Hat  WOOD  Judge,  was  of  opinion, 
that  a  ^tate  gruif  of  Unda  which  bf^ 
been  granted  by  Lord  Granvillei  *t»<J 
wiiich  had  escheated  to  the  State,  vtf 
voirt  a»  not  being  unappropriated  lands 
and  that  this  fact  might  be  ahown  is 
Che  action  of  ejectment ;  bat  he  re- 
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served  the  question.      Umversiiy  of 
North' Cnr  Una  v.  Johnston ,  373 

9.  In  ^etiveatf  hm^t  Hex  wa>»  tounil  m^ainst 
the  plaintiff*, whioh  Wasco  firmrdinthe 
County  Cou't,  before  winch  timr  how- 
ever thtf  plaintiff  hadubiained  a  ^r.ini 
from  "he  Siaie  for  the  ImikI,  »nd  now 
in  the  Sup j-rior Court, ii  was  held  that 
til*  }(raiU  could  not  bo  impeached  at 
lav.  but  38  the  deffiMlttnt  appeared (o 
have  h*d  the  jus'icc  f»f  the  ca.s»'  on  1)U 
f\U-,  Me  shall  'have  the  cost^^  ot  he 
caveat.  Cup/ties^  Guardian  of  Allen  v. 
456 

10.  St 'te  j;r.ints  cannut  be  avoidtd  by 
evidence  in  ejectment ;  recourse  must 
b*-  lutd  !o  Kquiu  lor  lh;.t  purpose.— 
Foreman  v.  Tyaon,  496 

11  W'u  re»\vo  p:tt*u\  shear  the  same  da«e 
IIatwood  Jiidg*'  tho'i  the  priority  of 
nUMihvi-  mijjht  deci'e  tlie  preference 
in  thf  al»«4^nc  of  the  other  prooJ,  bm 
WiiLiAM-j  .ludpe  contra.  /♦/.  496 
Vide  Frmida  and  Fraud ultnt  conveyances^ 

2 
• 

GUARDIAN 

Since  the  act  of  1762,  cl».  5,  the  Courts 

may  exercise  a  d.*-crcti()»i;iry  i>ow^r  in 

the  appointment  <f  guur  li  «ns.    Milfe 

V.  ATMister,  303 

HUSBAND    AND  WIFE. 

1.  A  note  lijiven  to  feme  covert  hvinjr  se- 
parate belongs  lo  the  huslirtnd  :dll»o* 
lie  nei'er  assented  to  tiie  gilt.     Sicann 

.     jr.  Gauj^e;,  3 

2.  Objected  bv  counsel  Ih^t  the  wife 
ougf't  to  be  joined  with  liie  hnsoand, 
wh  teh:»  i<suc.lin  her  rii^hl  as  :«'lrnin- 
ifttrator.    Muore  v*  Sutrtirs  a<hn*r»,    16 

3.  If  the  husband  dies  before  ud«nini«- 
tration  taken  upon  his  uitW  chow  in 
Jiction,  her  adniiniHtfitor,  atid  not  his 
iath"  proper  periun  toadmipisterthem, 
but  tiie  husband's  representation  will 
be  e«:titled  to  the  surplus  aifier  the 
pa>ment  of  lier  debts.  JVlMie's 
admWa.  v.  Frasier^  275 

4.  N  ^roea  are  devised  to  wife  for  life, 
and  Mfter  her  death  to  their  chddrt-n 
equity  ;  one  of  the  daughters  marries 
\s  who  dies  leaving  the  mothei  and 
d  ujfhter  living  s  t||e  mother  dies  and 
then  he  daughter  marrie'«  again,  tieldi 

•  thst'he  executors  oF  L.  and  not  h« 
second  hi>««band,  j.r*^-  entitled  to  ihr  ne- 
groes Q}Aere  by  Hatwood.  Letm  v, 
liytif,  278 

Vide  Evidence  3.  16.     Wttnen  8. 


HAND-WRITING. 

Vide  Evidence  5,  4,  5,  9,  ll,  15,  23.— 
TVitneae  5. 

MORS  F>Sr  BALING. 
Vide  Larceny  1.     Evidence  24. 

INDICTMENT. 

1.  In  an  indctmt  nt  for  burglar}',  a  charge 
for  larceny  n  ay  bt-  made,  uml  a  con- 
viction for  the  lurceny  maybe  had,  al- 
though the  pnrty  be  .  equitted  of  the 
hurglarv.     State  v   Grisham  13 

2  An  indictmeir  for  tr'S(>'t>s  in  tsking 
and  carrxin^  away  negrois  '*ut  '  f  the 
pt>H««-ssioii  of  one,  may  nr  stistainedi 
although  it  may  have  betti  done  at  the 
command  of  the  party  wiio  had  the 
rt'aJ  title  tp  the  propertv.  Statev, 
White,  13 

3.  Submission  c  innot  ba  made  upon  one 
count  with^'Ut  all,  unlesg  n»L  pro$»  \% 
enured  as  to  the  others.  State  v.  Bb^ 
bertt,     .  ir6 

4.  An  indictment  for  extortion  in  the 
County  Couit,  statiiigthe  day  «»n  which 
the  off -nee  was  committed  in  Jiguree^ 
and  aUo  omitting  the  word  txtoraively 
in  charging  the  taking  the  U'i'.wful 
fee  mav  be  snp ported  under  the  act  of 
1784,  ch.  31,  sec.  3.  Stale  v  JHek- 
ins,  406 

5.  It  is  not  necessary  to  state  what  the 
lawful  fe**  is,  in  an  indir^ment  of  thii 
kind.     Id.  '  ACS 

Vide  Jjgidavit  1.    Juriedietion  3 

INFANCY. 
A  deed  for  land  was  executed  by  an  in- 
fant I  afier  arriving  at  full  age,  he  u»> 
ed  these  woros,  ••  I  will  never  take 
advantage  of  nty  having  been  an  infiuit 
at  the  time  of  executing  the  deed,  and 
it  is  my  wish  that  you  sliould  keep  the 
land."  Th'jse  words  raify  t  le  con- 
veyance ma<lc  by  the  inf:«tit,  notwitb* 
standing  tbai,  .<fitr  he  us*'d  them,  he 
conve>  ed  t  he  1  iiid  to  another.  Bottaer 
V.  lieynolds,  143 

INJUNCTION. 

A  and  n.  s«ttl  •  t  accmnts,  and  a  bal« 
ance  of  £47  was  found  due  to  R.  and 
A.  signed  a  writing  to  thl^t  effect, 
wtiich  B-  assigned  tO'S  third  person, 
who  sut'd  a'ld  recovered  judgjnei it. -^ 
A  fih«<I  a  bill  fur  injunction,  setting 
forth  errors  in  culcalstion,  in  i  statieg 
that  by  the  agreement  of  the  parties 

.  the  psper  which  he  had  signed  wto 
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not  to  be  deemed  a  nromitBory  note. 
The  unsvrer  denieH  nn  tlie  pang  of  the 
bill  but  tht  errors.  HATWoonJudg^t** 
consented  with  Wtu.tAifB  Jii«l[|^e,  itiat 
the  injunction  should  be  dimolved  hs 
to  all  buf  iht*  error*,  but  Hirwonn 
said  thiit  It  should  be  dissolved  m  iofo 
for  the  1  »w  would  have  adnnitted  every 
defence  which  could  be  made  tt)  ibe 
recovery  on  the  inf»truinent  ;  tn  th:it 
it  either  was  unnegotiable  in  itn  nature 
or  the  assignee  h«<l  notice  of  thr  rtc- 
fence,  previous  to  the  assignment.-— 
And  if  the  assignee  had  not  sucli  no- 
tice, there  could  be  no  ilcfem^e  <*ilher 
at  law  or  in  equity  where-  the  instru* 
ment  was  nefcotiabh-. 
Yide  jyUUmi  2,    EquUif  3,  9,  10. 

INNKBBPKR. 
A  common  inn*keeper  is  linble  for  any 
IO)»s  which  hisgttt'st  ni-ty  sustain  in  his 
property,  fxcspt  it  be  by  the  agency 
of  a  servant  or  companion  of  the  guest 
himself,  or  when  the  guest  i«  admitted 
upon  trrms  in  case  the  inn  is  full.— 
iitdnton  V.  Courtney,       ^    I  S(L 

INSOLVENT   DFJM  OU. 

1.  Ten  days  notice  must  b«*  given  to 
the  credit  fits  before  taking  the  i-^  sol- 
vent debtor's  oath.  Kennedy  &  Ce- 
V.  Jbsrman,  4U8 

%  An  insolvent  debtor  f^hdl  not  be  (tis« 
charged  if  he  will  not  account  for  pro- 
per»y  proved  to  have  bv  n  n  his  pos- 
session shortly  before^  anJ  hoUI  to  one 
who  had  acted  ms  his  par*i»er  in  trade. 
Jtioie  to  the  same  ease^  408 

S>  A  dischafi^e  undertime  insolvent  debt- 
or's act,  cracred  by  the  proper  uffi- 
cersy  will  be  presumed  to  luve  been 
regularly  done«  until  Hk  contrary  he 
shown.     Pearle  v.  Ihltome,  413 

A  Under  the  first  insolvent  '*cX,  the  de- 
fendant was  discharged  onl\  hs  to  those 
wIm  had  commenced  suits  ai^ainst  him 
and  had  notice  given  thvm  tifthe  debt, 
or'sii.tition.     M  413 

Tide  BiUt  of  Exchange,  &c,  1,  ^ 

INTAILS. 

1.  Tenant  in  tnil  in  remaind'T,  is  enti- 
litle«l,  under  the  act  of  1784^  to  ttie 
Itee.  Qttere  by  Hatwood  ^utterton, 
r,  Pahermm'y  othen,  163 

3.  Tlu  act  of  ir84  cli  22  see.  5,  will 
ibar  a  remainrier  d«*penda:U  upon  an 
estate  tail  in   possession  of  tenant  in 


tail  at  the  time  of  passing  the  act  -* 
Den,  onihe  dem.  of  Lane  v.  Daeia.  2T7 
3.  Tenaot  i:.  t^il  sefis  lands  in  ITTd,  &nd 
diesleavinj?  -i  larger  estate  utl^dnd  t<»  his 
son,  the  present  plaintiff* (  he  is  buand 
by  tht'  wirranty  of  his  ancestor  and 
assets  descended.  He  is  also  bound 
hv  th  express  words  of  the  set  of 
1784,  ch.  22,  sec  5.  Min^  v.  Gil- 
mow,  279 

INTEREST. 

1.  Whenever  one  person  has  the  money 
of  auo'h^r  and  knows  what  sum  he 
ought  to  -ay,  he  mn^t  puy  inter  si  for 
the  Slime.  Stale  v.  Btouni  U  BUunf,^ 

2.  Wher>'  i<  person  indebted  to  aftother, 
Itn  'WH  what  sum  he  ts  to  p»y,  and  'he 
tim<  \\*  is  to  pHV  it,  he  must  p^^y  mte^ 
est.  Hunt  v.  Jucka  and  London,  tur. 
pmtt  Ue  ITS 

3.  Int<-rest  is  be  calculated  upon  the 
principal  from  the  time  of  its  com* 
mancement  up  t )  the  first  payment; 
if  the  payment  just  equals  the  interest, 
it  must  extin}ru'.sli  it  ;  if  it  is  more,  it 
must  after  ex'inguishing the  interest ,be 
af>plied  tow:irds  the  diminution  of  the 
princi{ia1  ;  if  it  is  less,  the  balance  ol 
interest  not  discharged  by  it,  miisi  be 
kept  for  th'  next  puyment.  Interest 
must  then  be  calculated  upon  the 
principal  rem'aii:ing,  to  the  time  of  the 
next  payment,  which  is  to  be  applied 
in  th»  firS'  phice  to  »he  whole  of  the 

%  inter  st  ^heo  ilue  ;  and  >o  Mies  guoHa. 
Bunn  V.  Moored 9  executor^  279 

Vid.  admvtutrntorn  and  exeeutorg  5. 

INVKNrOHY 
Vide  Administrutora  ^  Executors,  24. 

JOINT  OBLIGORS 

1.  Uhder  U»e  act  of  1789  ch.  57,  r^c  5, 
the  first  part  of  the  section,  the  .-ictioa 
is  t«  be  brouj^ht  :i>;ainst  both,  lhesa^ 
vivor  md  tht  Hd'Tiinistnttur  of  the  ie- 
c«  ase<i  jomt  ohlipor.  Brown,  Camp- 
bell &  Co.  v   CliS-y  U  Craig,  adm'r,  107 

2.  By  tlie  act  of  1789  ch.  57,  «iec.  5, the 
surviving  I'Dligor  %nd  the  esecuwTsof 
the  dec  .'••♦'d  may  be  sued  jon«il  — 
BaMs  trxeeutora  v.  H'iltinson  &  tiittn, 

•  334 

3.  S.  writ  issued  against  ta  o  jointly,  and 
Out-  plead  »  I  abuTcment ;  PUin*iffw»» 
suftVred  t«^  t^k  judgnien*  against » he 
o" »  .  r.  Qufre  y  Hat  wood,  Ano*iy 
mawt  48r 

Vidv  Jibatement,  1*    iVseess. 
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JOINT  OWNER. 
Vide  7Votier4. 

JUDGMENT. 
1«  A  judgroeni  by  default  upon  a  tobac- 
co bond  U  not  final.    D^n  on  dem.  of 
Bell  v.  ma^  72 

2.  A  judgment  (  final )  binds  land  from 
the  time  of  its  j^enditifin,  aato  piircna- 
aera  from  tlie  Defi  nd mt^  but  not  so  aa 
to  defeat  the  title  cif  ime  purchaaing 
undtT  the  execution  of  a  sub9eqiient 
jodgmt-nt.  As  between  creditors,  it 
IS  not  the  fir&t  judgment  but  (he  first 
execution  that  gives  the  preference. 
JiL.  72 

3.  Recognizances  bind  lands  from  the 
time  at  which  they  are  entered  into  ; 
but  'A  fi,  fa  only  from  its  teste.  State 
T.  Maffniu,  99 

Vide  Jhtumpni  Action  of,  1.  Appeal,  % 
Auignmad,  2. 


them  liable  for  all  just  debts  in  the 
hau'Is  of  the  heir,  but  does  not  alter 
the  clisiinction  between  real  and  per* 
aonal  estHte  \  real  descends  to  the 
heirs,  personal  goes  to  executors  ;  the 
lands  in  the  hands  of  the  heirs  oinnot 
be  affected  by  ;t  judgment  against  the 
executors,  no  mure  th^n  tbe  personal 
eiitate  in  the  handti  of  the  exrcuiors 
can  be  ttfTected  by  a  ju  igmentagninst 
the  heirs.  Put  pir  AsBx,  Judge  t  the 
statute  mcHUt  to  mjke  liinds  liable  to 
tbe  pay  Aient  of  debts  (  and  ts  to  the 
paymtMit  ot  debts,  .ire  to  be  proceeded 
against  as  personal  ch  'ttels :  They 
descend  to  the  heir  chargeable  with 
all  such  debt<*  as  may  be  recovered  a* 
gainst  I  he  executor.  Willi  AMS»Judget 
on  a  previous  case  expressed  an  o^iin* 
iou  similar  to  Macat's.  Dtn  on  (ton. 
of  Baker  V.  Webb,  45 

Vide  Scire  fudat,  1. 


JURISDICTION.  LARCENY. 

1.  A  plea  to  the  jurisdiction  of  the  court    1.  A  horse  stolen  in  '^ne  State  or  Terri- 


under  the  act  of  1793,  c.  19,  is  to  be 
decided,  ^h  to  the  amount  for  which 
the  suit  is  brought,  only  by  ,the  wnt 
yind  ilecbraiion.  Allen's' exeei^tor$  v. 
Slokes,  122 

2.  Indictment  containing'  three  counts, 
the  first  of  which  the  court  had  no  cog- 
nuance  (»f  To  submit  on  the  first 
count,  (the  others  not  to  be  con  i  .er 
ed,)  would  outtt  the  court  of  jurisdic- 
tion.    State  V.  Moberte,  176 


JURY  AND  JURORS. 

1.  After  a  verdict,   in  an  indictment,  it 
is  too  late  to  object  that  one  of  the 
jurors  was  not  a  freeholder  io  thia    Vide  Indictment^  1. 
SUte.     SiaU  >'.  Greenwood^  l*kX 

2.  If  a  jury,  in  a  capital  case  separate 
without  returning  a  verdict,  the  pr:- 
Sioner  shall  nut  be  tried  again  for  that 
ofTence.     State  v.  QarrigtteSt         241 

3.  The  act  of  1779,  iiev.  ch,  157,  tee  2, 
reapecting  the  appomimenr  of  juiorii, 
is  only  directory,  and  doe«  not  apply 
to  grand-jurors.    State  v.  OUl/utm,  450 


tory  and  carried  into  another,  will  not 
make  it  a  felony  in  the  latter  State.— 
State  V.  Brown,  100 

2.  A  >pr'cial  verdict  which  statea  the  lie- 
lonious  taking  in  one  State,  and  tho 
taking  continued  iiKo  aii^^ther,  cannot 
be  supported  ms  a  felonious  taking  in 
the  lat'ier.     JtL  100 

3.  Uatwood  and  \^  illiaxs,  Jungef, 
were  f  opinitin  that  the  taking  whidl 
is  to  constitute  j  f-tooy,  must  be  a 
trespass.  Aau  snd  Macat,  Judges, 
thoU|;i(t  a  borrotfring  with  a  trauduieat 
intent,  might  >>e  t!te  .  round  of  a  felo- 
nious ict     State  V.  Xofij^t  154 


JOS  POSSESSIONIS. 
Vide  Ejectment  1. 

LANDS. 

1.  Per  MaoAT,  Judge.    The  sUtute  of 

5th  Qemrgelt,  c    7,  provides  fur  the 

sale  of  lands  fur  debts,  and  the  making 

75 


LEGACY. 
A  derise  to  the  FKutitiff  of  cash  suffid* 
ent  in  tbe  opinion  'if  the  executors  not 
exceeding  £1000  lo  purchase  .i  iract 
of  lunti':  in  a  following  claUMC,  the  fol- 
lowing devise,  '*  1  give  to  my  wife  Ai 
the  nef^roes  I  obtained  in  marr  age 
With  her  and  tbeir  incrc;«se :  •Uri  ,ne 
third  of  stock,  &c.  wnd  tiir  residue  I 
give  to  my  children  by  my  present 
wife."  The  Chtit.  is  exhausted  ex- 
cept the  negroes  coniaiii<  d  ui  the  re- 
si<iuary  clause  to  the  wift   snU    chil- 


dren, and  debts  to  a  Urge  amount  re* 
mxin  unpaid:  Plaintiff  cLims  his  iiiou- 
sandj^ottnds.  OccidoOf  thAt  the  Iflni^ 
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tiflT^s  UfC^cy  is  general,  but  still  enti- 
tled to  be  p  id  out  of  the  residuary 
part  dt vised  tn  the  wife  and  children, 
which,  ui  «  residuum,  can  never  be 
spec  fie  :  that  the  children's  part  is  to 
be  first  applie'l,  as  the  \»ifc's  part,  tho' 
general  and  residuary  as  to  the  Plain- 
tiff,  is  specific  in  reference  to  iheir>« : 
thut  .s  tht  testator  in  mentioning  the 
sum  ot  £1000  for  the  plaintifT,  contem- 
plated a  full  enjoyment  by  the  lega- 
tees of  their  respective  legacies  of 
slaves :  therefore,  under  the  discreti- 
onary po\ver  given  to  the  executors 
of  fixing  the  amount  to  be  paid  to  the 
Plaint  ft,  his  legacy  shaill  be  abated 
from  £1000  in  proportion  to  the  value 
of  the  'kegrues  that  shall  be  required 
to  pay.  the  debts.  Nath  v.  Nathfa  ad- 
mr'M,  228 

Vide  ^eeountt  1. 

LIEN. 
A  boat  is  drifted  away  from  a  landing, 
an<l  iMken  up  by  a  stranger,  who  sells 
todefendant.  held,  that  the  stranger's 
rigiit  to  salvMg' ,  is  a  demand  upon  the 
plttintifi*,  to  be  enforced  by  detention, 
and  (hat  the  right  is  not  transferable 
to  a  purchi^er  of  the  property.  FFtiit- 
lowy.WiiOur^  192 

L1BERUM  TEN£MENT(JM,PLE A  OF. 
Vide  Haywood^b  note  to  Lu  vv^i/i/iey, 
page  186. 

LICENCE. 
Vide  Nuiaance^  3. 

LIMITATIONS,  STATUTE  OP. 

1.  Per  WrLUAMS,  Judge.  An  acknow- 
ledgement made  to .  an  executor  will 
prevent  the  operation  of  the  staiute  of 
limitations,  as  well  as  if  made  to  the 
testator.  Rut  Asb'k,  Judge,  contra*— 
Biiifwa,  Adm*r.  v.  Bogan^  13 

2.  Tlie  act  oflimitations  will  not  run,  but 
from  the  time  that  it  is  known  where 
thf  chattel  is,  and  that  it  in  adversely 
claimed.  JBeT^*$Jitim'r9.y,  PuUamtl6 

3.  Acknowledging  that  a  debt  is  not  paid, 
is  not  an  acknowledgment  of  tht  debt, 
so  as  to  prfvent  the  effect  of  the  sta- 
tute ftf  limitations.  Ftrgtuon  U  ff'ife^ 
▼.  Taylor^  20 

4.  Said  b>  the  Judge,  arguendo^  that  the 
statute  of  limitations  runs  from  the 
time  the  Plaintiff  knew  where  the  ne- 


groes Were,  and  that  the  Defendant 
claimel  them,  although  no  demaad 
had  been  made.  Eiwid^M  ea^rt.  r. 
Ewh,  2& 

5.  The  statute  of  limitations  runs  fhMn 
the  dite  of  the  last  article  in  an  ac- 
count, where  the  account  has  been 
running  on  from  its  commencement ; 
but  where  it  is  once  deserted  or  ended 
between  the  par*ies,  then  from  that 
time.  Sur,  Pan'r$,  of  McNaughim 
U  Co.  V.  Norrig,  Cfe.  216 

6.  These  words  in  a  It  tterlrom  a  Defen- 
dant to  the  plaintiff*,  *»  I  would  rather 
come  to  a  settlement,  although  I 
should  aUov  the  account  as  instated 
on  by  you,  than  wait  the  erent  of  a 
law  suit,*'  sre  Mifficient  to  take  the 
case  out  of  the  statute  of  limitations. 
Farguion  v.  /Vtf ,  239 

7.  The  words  v>f  ■  will,  directing  all  just 
debts  to  be  paid,  will  prevent  the  bar 
of  the  statute  of  limitations.  Ammf- 
moiM,  243 

8.  When  the  act  of  limitations  once  be- 
gins to  run,  none  of  the  impediments 
mentioned  in  the  act  will  stop  its 
cour<ie.  Den  on.  diem,  qf  Jifubiie^  v. 
Mulf  rd,  311 

9.  1  ite  Statute  of  limitations  begins  to 
run  from  the  time  the  negroes  come 
into  the  possession  of  the  DefendctOt, 
unless  entrusted  with  them  by  the 
Plaintiff  for  an  indefinite  time,  (for 
then  the  act  will  not  begin  to  run  till 
demanri  made)  or  unless  the  Defend- 
ant rt- moved  himself  so  that  the  Plain- 
tiff could  not  find  him  to  bring  suit, 
or  had  the  negroes  without  the  koov* 
ledge  of  the  PUintifT.  Etmmt  ▼. 
MiliM,  S59 

10.  When  the  act  of  hmitations  begins 
to  run  against  ^femetoU,  her  marrying 
will  not  suspend  its  operation.  Ammf 
mouB,  416 

11-  No  person  can  plead  the  statute  of 
limitations  except  the  defendant,  ss 
for  instance,  a  garnishee  cannot.— 
Anonifmou8f  459 

12.  The  statute  of  limitations  will  mo 
against  the  Plaintiff,  although  the  De- , 
fendant  may  be  out  of  the  country.— 
Id.  45? 

Vidt  Possession,  1,  2, 3,  4. 

LIMITATION  OP  ESTATES. 
Vide  Stavetp  1.    Deed. 
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MAIMING. 

1.  Malice  tforethnuclit  is  express,  or  to 
be  implied  from  circumstances:  intent 
to  maim  or  disfiji^r*',  may  likewise  be 
implied  from  circumstances:  and  it  is 
not  necessary  to  prove  antecedent 
gnidgesy  threat^ninn  or  an  express 
design.    SiaUy  Jnnn,  U2 

2.  When  an  outrai^eous  act,  as  t  maim, 
is  proved,  the  law  presumes  that  it  was 
done  with  that  disposition  of  mind,' 
which  the  law  requires  to  constitute 
guilt,  until  the  contrary  is  shewn.— 
SiaU  V.  Evanst  281 

MASTER. 

1.  The  master  does  not  lose  his  wagea 
by  the  Joss  of  the  vessel.  Ferguton  v. 
FUU  239 

2.  Making  a  man  master,  and  giving^ 
him  command  of  a  ship  is  ipMo  faeto% 
giving  him  power  to  take  a  load  for 
freight  in  a  foreign  port  \  and  bis  con- 
tract, in  such  CHse,  bindis  the  owner. 
Murjrtt  V.  Reddingt  276 

MONEY. 

1.  The  possession  of  money  givea  the 
property  of  it,  as  to  any  disposition 
which  the  possessor  may  make  of  it. 
Qtitnlonv.  Courtney^  40 

2.  Bond  for  payment  of  £100  Yirgfinia 
money,  to  be  paid  in  Proc.  at  33^  per 
cent.  Jury  gave  a  verdict  (or  the  equi- 
valent in  the  present  currency.  But 
Per  Curiam — (he  verdict^  should  be 
for  £133  6  8.  But  upon  a  second  tri- 
al, the  S4me  verdict  being  given,  the. 
counsel  did  not  press  it  .«ny  farther. 
Peet^s  exV#.  v.  fVebb'$  admr*».       96 

3.  Whoever  has  the  possession  of  mo- 
ney, has  the  property  of  it.  CUnj  i. 
JUUBon,  111 

4.  Money  deposited  by  one  person  to  be 
paid  to  another  upon  a  contingency 
cannot  be  recover^  b>  that  other,  but 
must  be  sued  for  by  the  person  who 
makes  the  deposit    irf.  Ill 

5.  Payments  made  in  the  depreciated 
currency  prior  to  1783,  shall  discharge 
the  same  numerical  sum  as  their  nom- 
inal value,     wfnonymaui^  163 

6.  In  an  action  of  covenant  for  a  certain 
sum  in  Silver  or  Spanish  milled  dol- 
lars, the  jury  a»&  at  liberty  to  give  the 
real  value  in  our  currenc>  as  damages, 
notwithstanding  the  act  of  1783,  e»  4» 
f .  2.     Wimkrw  t.  Bioom,  217 


7.  In  an  action  of  debt  two  things  are 
recoverable,  the  numerical  sum  men* 
tioned  in  the  bond,  and  dimages  for 
the  detention  of  the  debt  ^  and  these 
damages  are  generally  the  interest  of 
the  money  mentioned  in  the  bond ; 
but  if  the  currency  of  the  country  is 
depreciated,  the  jury  mav  give  such 
damages  as  will  afford  the  PlaintifTthe 
real  value  of  his  debt  &  interest  tliere- 
on.     jSnonymotu,  354 

Vide  Exchange,  course  of » 

MORTGAGE. 

After  a  conditional  decree  of  foreclosure, 
but  before  absolute  decree  entered,  a 
person,  who  htis  acquired  an  interest 
in  the  property  mortgaged,  may  be 
allowed  to  come  in  and  61e  a  bill,  in 
order  to  g^t  the  benefit  of  redemp- 
tion.    Anonymotu,  482 

MURDER. 

1.  A  motion  to  postpone  a  trial  for  mur- 
der oQ  account  of  the  greai  public  ex- 
citement, waarefused.  Slate  v.  J^or* 
ri»,  '  429 

2  WfLLTAxs  and  Hatwoob,  Judges^ 
differed  as  to  the  question,  whether  a 
juror  could  be  asked  on  oath  whether 
he  had  expressed  an  opinion  unfavora* 
bly  to  the  prisoner.    Id.  429 

3.  A  person  who  was  violently  abused 
and  beaten,  made  his  escape,  ran  to 
his  own  house  eighty  yards  off,  got  a 
knife,  r<«n  bark,  and  upon  meeting 
with  the  deceased,  stab^^ed  him.  It 
seems  that  he  is  only  guilty  of  man* 
slaughter.  If,  upon  the  second  meet* 
ing,  the  priboner  had  diiiguiaed  the 
fact  of  h. tying  a  weapon,  for  the  pur- 
pose of  inducing  the  deceased  to  come 
within  his  reach,  tht*  killing  would 
have  been  murder.    Id^  ^9 

NEW  TWAL. 

1.  Verdict  aga>nat  evidence  is  not  suffi- 
cient for  a  new  trial,  if  justice  is  done 
by  it.    SiUowB,  Adm'r.  v.  B^jan^    13 

2.  If  it  appeiirs«  upon  another  trial  of 
the  same  cause  in  which  the  perjurv 
is  assigned  to  have  been  committed, 
that  the  person  convicted  did  not 
swear  falsely  in  the  first  trial  of  the 
cause,  a  new  trial  will  he  granted  him 
upon  that  ground  State  v.  Qrem' 
tP09d,  141 

Vide  JrbUrmHent  and  Atoardf  4, 
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KONSUIT/ 
Hatvoot),  ^uc^',  1'  n«»n<»uit  nay  be  ta- 
ken «f  any  time  befoisr  the  ver^lin  is 
recorded.  But  the  mae  went  rlfiipoii 
ano '  h  ^r  i^round.  Mclfrntghtoti^t  ex'n. 
r.Mp^eig.  331 

NUISANCE. 
1»  An  action  for  a  uuiiance  will  lie  for 
every  freah  continuance  after  »  former 
action.    —  v.  tkhtffy^  348 

2.  Only  nominal  damagefe  are,  usually, 
given  in  the  firat  action.    Id.         248 

3.  A  verbal  licence  by  which  a  man'a 
land  is  to  be  affected  ia  not  good. — 
la,  -    248 

4.  The  action  on  t^e  case  for  a  nuirance, 
liea  for  any  overflowin{ir  of  the  Plain* 
tiff '8  land  by  another.  Canuthen  v. 
TUlmwh  501 

5.  In  fhia  action,  the  first  suit  is  gene- 
rally to  trv  the  question  of  nuisance  or 
not,  and  only  the  real  damages  sus- 
tain! dare  to  be  given  t  but  il  a  second 
suit  be  necesaaryon  account  of  the 
continuance  of  the  nuisance^  ^ xem- 
plxry  <1aroage»  arc  given  to  compel 
ita  abatement.     Id.  501 

ORPHANS'  BONDS. 

1.  Under  the  act  of  1762  ch.  S,  see.  20, 
which  directs  the  hon'ta  taken  on  hind- 
ing  out  orphans,  to  be  m^de  with  the 
ch:«irm.'<n  of  the  court  and  his  auccea- 
Bors,  tht'  bond  is  good  although  t<ie 
Hweeetcr  be  not  n  med  %  tnd  a  auit 
ni:M  he  8utt«ined  in  the  name  of  the 
mtceetsor,    Anmiymou»t  144 

3.  Atfr  the  plea  of  conditiona  perform- 
ed, no  advantage  can  be  taken  of  any 
inconaiatency  in  the  indenturea  of  ap- 
prenticeahip,  aa  where,  in  a  part  of  the 
instrument,  the  name  t^f  the  appren- 
tice ia  put  for  that  of  the  chairman. — 
M.         .  144 

PAROL  EVIDENCE  TO  EXPLAIN 

WRITTEN  INSTRUMENTS. 

Vide^fii^fneiil.l.   BMrmlory,!  4  789. 

PAYMENT,  PLEA  OP 

An  account  against  the  Pluint iff  cannot 
be*  i^iven  in  evidence  under  the  plea 
of  payment.  Enane  v.  Mtrie^e  admi' 
nitiratont  411 

PERJURY. 
Tide  new  truii,  2.    Varianee,  3. 


PLENE  ADMINI^TRAVIT.PLK  A  OF. 
Vide  Jdmimetnuon  U  Ereeutt9»  14  90 
25.    Heiainer. 

PARTIES. 

Where  a  person  cmcemed  io  interest,  is 
itated  in  the  bill  to  be  moved  aaray 
and  not  aince  beaH  of  formany  vear>, 
so  that  he  cannot  be  served  wf|b  pro- 
cess, that  shall  be  a  good  reason  as 
between  third  persons,  for  not  making 
him  a  party  ;  and  the  court  will  pro- 
ceeH  to  a  hearing  notwitbstandin».— 
Ingmm  v.  La/uer,  331 

Vidf*  JHofffy,  4.  £9C»fy,4i.  ShubmmiU 
Wife,  3.  Scitefadae,  2. 

PARTITION. 
Vtde  ParinerMp,  3. 

PARTNERSHIP. 

1.  General  reputation  ia  not  sufficient  to 
charge  a  particular  person  aa  a  part- 
ner. There  must  be  some  conft  waoo 
of  h»a  or  some  overt  act  to  prove  it,^ 
Swft  V.  Juek^U  I4i(i^d0n,  Suit*  Pvte. 
£^c.  173 

2.  Per  n  A  TwooD,  Judge.  Death  of  one 
partner  disaolvea  the  partnership,  and 
a  clerk  or  agent  who  has  been  appoint- 
ed by  the  company,  eannot,  after  audi 
distoluiioh,  do  any  act  to  affect  tte 
interest  of  the  company,  as  to  receive 
pay  me  n  *  s  &c .  The  jury  found  ot  her* 
wise.  Vide  ffaywood^s  i^rite,  St§n^mg» 
Pari9,  ofMeNaughitm  &  Co.  v.  Ifoore^ 

189 

3.  A  partition,  in  a  paKnerahtp  conden 
is  matter  of  right*  and  may  be  rmlled 
for  at  any  time.  Caflirnt  v.  Didtemmm 
yJUen,  340 

4.  An  aaaignor  and  aasignee  are  botii 
fnembera  of  a  particniar  company  :  a 
bill  ia  made  payable  to  the  assignor, 
expressed  to  be  for  a  debt  due  the 
firm  :  a  payment  to  the  company  will 
be  a  good  pajrment  against  either  the 
asaignor  or  assignee  members  of  tbat 
company.     Blaik  v.  Bir4%  373 

Vide  «VBf.iUf,  3. 

POSSESSION. 

1.  In  this  country  no  actual  enti^  ia  ne- 
cessary until  an  adverse  poase^on 
commences.  Hen  on  dem.  of  Pari  v. 
Cochnm^  178 

^,  A  pf'ssession  to  bar  an  entiy  imist  be 
a  continued  one.    /d  178 
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3.  An  ftctoftl  poisenion  is  not  itpeesmry 
tn  prevent  the  operation  of  ihe  fltntute 
of  limitations  until  An  adrerse  posses- 
sion commences,  which  adverse  pos- 
sef^Kion  must  be  a  continued  one  for 
seven  years  to  bar  the  PlMintifT.  Den 
on  dem.  ofSlade  v   Smithy  248 

j4.  No  possession,  except  an  nctusi  oiAr 
by  the  claimant  himself  or  his  tenant, 
commenced  bonaJSde  under  a  patent 
OT  |!^nt,  adverse  and  coittinntrd  for 
•even  years,  will  give  title  under  the 
act  of  limitations.  Den  on  dem*  of  Ait" 
drewB^*  Mulfurdj  S11 

5.  The  caveator  was  settled  upon  a  tract 
of  unappropriated  land  for  mnny^esrs 
and  supposed  the  Und  in  dispute  to  be 
included  within  tiis  boundaries,  when 
in  fact  it  was  not.  The  possession  is 
stated  to  have  been  upwards  of  twen- 
ty one  years.  It  waS  decided  that  the 
caveator  was  not  entitled  by  the  entry 
laws  of  1777,  c  1,  «.  16,  and  1779,  c. 
7,  «.  2,  as  not  having  claimed  within 
the  time  limited  by  the  acts— nor  by 
the  statute  of  limitations,  1715,  e.  27, 
9.  3,  which  applies  only  to  claimants 
tinder  patent*— nor  yet  by  the  act  of 
1791,  Cm  15,  limitinf!^  the  claims  of  the 
Sta{p,  as  that  act  is  bottomed  upon 
the  presumption  of  a  former  grant, 
and  'S  not  applicable  to  vacant  lands, 
dfnoftymoiis,  466 

Vide  Moneys  1»  3.  €haniBf  5. 

PRINCIPAL  AND  ACCESSORY. 

Command,  as  applied  to  principal  and 
accessory,  means  the  ordering  a  thing 
to  be  done,  by  a  prrson  who  has  the 
legal  control  over  another,  as  a  master 
over  his  servant.    Stale  v.  Mattn,     4 

PROCESS. 

If,  in  an  action  against  two  Defendants 
for  a  joint  contract,  one  cannot  be  ta- 
ken, aOer  the  pluriee  writ,  the  other 
may  be  proceeded  against  alone-— 
Sherrodyf.  Davie,  282 

Tide  Dieeontmuance,  Admniettttion  & 
ExeaUon,  3.    I^ieriff,  6,  13. 

PUIS  DARREIN  CONTINUANCE, 

Pr.EA  Olf. 

1.  A  plea  ^cfit  datrem  eontimAnnte^  Is  a 

waiver  of  all  former  p]ca»,  and  an  ad- 

niHS'on  of  the  declaration.     Grter  v. 

Shepperd^  96 


2.  The  court  must  be  satisfied  of  the  pro* 
bable  tfti'h  of  the  plea,  puie  darrM 
C9nitnvance,  hcfor*^-  they  will  n<rm-tit 
to  be»  plendod.  Sur.  Partnen  of  Me- 
Naughion  &  Co.  v.  NayUtr,  180 

3.  At  the  pleading  term,  certain  pleas 
were  put  in  :  at  another  term'  after- 
wards, another  plea  was  added,  but 
not  expresHed  to  he  a  plea  putt  dar^ 
rein  conhnuancet  The  court  will  not 
take  the  last  plea  to  be  pvu  darrein 
eonHnuanee,    Peak  v.  Folkm^      •  181 

QUI  TAM  ACTION. 

Vide  AhatemenU  6. 

RACING. 

The  rules  of  racing  are  to  b^  Oonsdited 
in  deciding  upon  racing   contracts. 
McKensit  v.  Aeht,  502 

RECEIVERS   OF   PUBLIC    MONET, 
SUMM\RY.IUDGMKNT  AGAINST. 

The  act  ori793,  anthoriicinif  the  Atior* 
ney  General  to  take  judgments  against 
the  receivers  of  pnhlic  money,  by  mo- 
tion»  nnd  that  their  delinqutt'ncies 
shooTd  be  siiffirient  notice  to  thf»ro, 
was  declared  lo  be  uncon«t'tfit  onal 
and  void  by  Willtams,  Judg**,  but 
was  afterwards  allowed  by  Macat  and 
Asaa,  Judges.  SMe  v.    '■     <^.,       28 

RKC0GNI2ANCEB. 

Vide  Judgment,  3. 

RECORD. 

1.  A  copy  of  a  record  should  he  verba- 
tim, and  not  he  certtfied  by  the  rierk 
tliat  such  things  appeared  to  him  from 
the  record.    WUeot  v.  J?ay,  410 

2.  The  loss  of  a  record  must  be  proved 
by  the  oath  of  some  person,  and  not 
by  th«  certificate  of  the  clerk.  Id.  4ld 

RECORD  ARI. 
Vide  Fake  Judgment,  vrit  of. 

REHEAUINr..  PEHTIONFOR. 

Vide  Rtview,  Bill  of. 

-RETAINER. 

A  retainer  may  be  either  pleaded,  or  gi- 
ven in  evidene*  iind<>r  the  p'e-.  of  tfe^ 
ne  aflminirtrmnt,  *  Etane  v.  JVorrtVa 
admWt  411 

Vide  Adminidratars  U  Execatert,  ft. 
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REVIEW,  BILL  OF. 

An  injunction  ftg^ninat  ii  ju(t};inentAt  law 
bad  been  dissolve'!,  aixl  upon  the 
comii)^  out  of  the  excctition,  the  l)e- 
ftndants  at  law  exhibited  their  bill 
praying  a  reconsideration  of  the  sen- 
tence of  dissolution ,  and  an  injunction, 
in  the  mean  time,  ag^ainst  the  execu- 
tion. 1'hia  injunction  wiis  granted  by 
a  Jodj^e  in  vacation  and  the  bill  was 
filed  and  answer  put  in.  This  is  mit 
a  bill  of  review,  but  the  court  will 
support  it  as  a  pet  it  i  n  for  reheariiijif. 
Xennon'a  Hx'n.   v.  fVtlHammn  et  al 

350 

REVIVOR,  BILL  OF. 
Vide  £9tii/jr,  3. 


Vide  Lun, 


SALVAGE. 


SCIRE  FACIAS. 

1.  Where  there  is  judgment  and  execu- 
tion against  the  ancestor  in  his  life- 
time, no  Metre  fatiaa  is  n*  ccss:>ry  xg'nst 
the  h eirs  or  dev  .sees    Baker  v  hong^  1 

2.  Where  the  defend  .ot  di«rs,  his  r^pre 
sentatives  muist  be  made  parties  by 
scire  fadoB  ,•  but  when  the  plaint  iff  dies 
his  representatives  have  two  terms  un- 
der the  acts  of  1786,  c.  U,  and  1789, 
c.  57,  a£c.  7,  to  come  in  and  be  made 
parties  without  any  process.  Jlnony 
fiiocM,  455 

SEQUESTRATION. 
Vide  AUmonyt  1,  3. 

SET-OFF. 
1  A  set-off  against  the  State  wss  allow- 
ed in  the  case  of  the  State  v.  Tatom  ci- 
ted in  StaU  V.  321 

2.  Unliquidated  damages  cannot  ht-  set 
off:  but  when  they  are  reduced  in  rem 
jwHeatam  they  may  be.  Haggle  Ex'ra. 
V.  wItAe,  471 

3.  In  »n  action  brought  by  two  partners 
a  deb'  due  from  one  of  them  cannot 
be  set-off;  but  if  one  of  the  partners 
dies,  th^n  in  a  suit  by  the  survivor,  a 
debt  due  from  htm  may  be  set-off. — 
Id.  471 

4.  When  a  ehoee  in  a^ion  is  assigned  for 
value  received,  no  debt  contracted 
flubsequently  shali  be  allow«  d  even  at 
law,  'as  a  set-off  against  the  assignee, 
tapeciaUy  it  there  be  an  act  of  the  Le- 


gislature taking  notice  of  the 

ment  and  enabling  the  assignee  to  sse 
in  his  own  name.     Id*  471 

SHKRIFF. 

I.  A  Sheriff  cannot  le)««lly  purcluise 
property  at  his  own  sale,  and  h  pun- 
ishable for  so  doing.     Jbtoityimwi,   2 

3.  Sale  of  land  by  Sheriff  wher>  tu^reii 
sufficient  perioaal  property  tsKOodas 
t'  the  purch»ser  Den  on  dem.  of  Oh, 
Ifome  V.  fFoodson,  2i 

S.  Thv  want  of  forty  days  adveKiseneot, 
or  the  hand's  not  being  sold  nntiUdij 
or  two  after  the  day  appointed  wdl 
not  vitiate  the  sale.     id.  24 

4.  Dictum  by  the  court  if  the  Sh^iff 
sells  rc:il,  when  there  is  sufficient  per* 
sonal  property,  he  will  be  iabletoaft 
actioii  by  the  parv  grieved,  unless  the 
p'«rty  does  not  show  personal  pr  'pert/ 
sufficient  to  satisfy  the  rzecution*— 
Id.  U 

5.  One  bidder  st  a  Sheriff's  ssleiisulB-    ! 
cient,  und  a  return  of  '*  no  sale  for    ' 
want  of  bidders^"  in  such  cane,  will 
subject  (he  ^henff  to  sn  indictmcJit    i 
for  a  false  return.    State  v.  Joifct,   4S 

6.  Process  r  turned  b\  the  Ue,  ut>  Sb« 
nff,  should  >e  inttie  name  of  the  High 
Sht  riff,  and  not  in  the  name  df  tbe 
Deputy  for  Iht-  High  Sheriff,  i>utare* 
turn  in  the  I  ittrr  mo«K  vss supported.  I 
McMurpkey  v.  Campbeit,  ISl 

7.  Judgment  upon  a  Sheriff's  bond  is 
to  be  entered  for  the  real  am^^bnt  le- 
covered,  not  fur  the  penalty  to  ^edis> 
cliarged  by  the  payment  of  ihf  real 
reco%*ery.  jSdm're,  of  Bmkr  f.  Pd- 
teraon  U  ethers^  216 

8.  One  bsddrr  at  a  Sheriff's  sale  is  MiiS- 
eient :  but  the  bidder  must  be  ose 
who  is  able  to  advance  the  mosey 
which  he  offers  as  his  bid.  Stfit  *« 
Mnttofi,  293 

9.  A  return  in  the  name  of  the  Higb  She* 
riff  by  his  deputy,  if  false,  will  reader 
tiie  Sheriff  liable  eriMninaMter  U  293 

10.  A  Sheriff  who  levies  upon  property 
is  bound  to  seU  it  although  the  trnn 
of  his  office  be  expired.  Jns^ 
moitSt  ^^ 

II.  A  Sbiriff^ust  sell,  although  do 
vendiiioni  exponae  issue.     Id,        41^ 

13  Th»*  court  vrdl  issue  a  writ  ot'  A, 
tringOM  to  the  new  Sheriff  to  compel 
the  late  Sheriff  to  raise  the  money.  uA 
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delirer  it  to  the  new  Sheriff  to  be  SPECIAL  PROPEBTT. 

brought  into  court.     Id,                415  Vide  Trover^  3. 

13.  A  recovery  in  ejccimtfiit  wa»  had  a- 

jrainsit  ihe  Slicriff  of  a  cmnty  &  there  SUCCESSOR, 

was  no  coroner;  the  writ  of  possession  Vide  Orphani*  Bondi,  1. 
may  issue  to  the  Sheriff  of  un  adjoin* 

injir  county  under  the  act  of  1779,  e.  5.  SURKbNpER, 

s.  3.     JnonymouSf                           422  Vide  BaU,  2»  3,  4. 

14.  If  tiie  Sh<  riff  returns  an  escape  to  a 

capias  ad  rttpondtndxHn,  he  may   be  SUUYEYOR, 

sued  for  the  escape,  Sc  not  be  proceed-  Vide  CotU^  3. 

ed  afiftkinst  as  bail.    Tuton  v.  the  Sher{jf 

of  Wake,                                          485  TENDER. 

15.  A  purchaser  of  lands  und^  r  a  Sheriff's  1.  In  this  case  the  jury  could  not  agree 
sale  cannot  sust'un  an  »ction  for  money  upon  the  evidence,  and  k  juror  was 
had  &  receiveii  against  the  Sheriff,  up-  withdrawn:  bur  it  seemed  to  be  agreed 
on  the  ground  tliat  the  title  was  bad  &  by  all  the  bar  and  Judge  Macat,  that 
the  conMti/rration  bad  therefore  faiitd.  if  the  jury  liad  found  for  ihe  defend- 
Bright^,  White,                             492  ant  on  his  plea  of*  tender  and  refa- 

Yide  Escape,  1.  sftl  at  the  day  and  place"  where  he 

WRH  bound  by  a  seaird  writmg  to  deli- 

SHERIFF'S  SALE.  ver  a  certain  parcel  of  cattle,  that  the 

Yide  Sheriff,  1|  2,  3,  4,  5,  8,  15.  pit intiff  would  iiave  iieen  forerer  bar- 
red of  any  recovery  on  the  c^venunt. 

SLANDER.  Questioned  by  Hatwood.    Meheff^y. 

\Vord9y  in  an  action  of  SUnder,  bear  that  Speara,                                           142 

signification  which  thry  have  incom*  2.  A  tender  of  a  specific  article  (at  a  ne- 

mon  parlance  :  therefore,  to  say  ooe  gro  bo)  )  where  no  particular  place  is 

,has  sworn  false  in  court,  impliea  ma-  appointed  for  delivtry  is  not  sufficient 

lice,  Mud  also,  in  this  country,  must  if  only  made  at  the  house  of  the  ;ier- 

mean  such  a  court  as  has  power  to  ad-  son  who  i»  boun^l  to  make  it.    JSnj^- 

Tninisier  an  oath,  nnd  If  w  therefore  ac-  land  v.  Withenpoon^                        361 
lionable*     Hamhon  v.  Dent^          116 

TROVER. 

SLAVES.  1.  Trover,  trespass,  deceit  or  any  other 

1.  iVhere  slaves  are  given  to  one  for  life,  action  of  the  like  nature  will  lie  against 
remainder  over,  the  increase  br>rn  du-  executors  for  a  conversion  by  the  tea- 
ring the  life  interest,  will  go  with  the  tutor,  where  tlie  thing  goes  to  increase 
principal  to  the  remdtider  man.  Time  the  estate,  but  not  where  it  is  only 
V.  Ptnier  cited  in  Gtohgaw  v.  Fbwer»,  destroyed.     MeJICinnie*9  Ex*r$,  v.  Oh» 

233  phant*§  Ex'n.                                    4 

2.  The  action  of  trespass  and  false  im-  2.  Trover  will  lie  against  exicutors  for 
prisonment  is  the  usual  and  proper  re-  a  conversion  in  the  time  of  their  trs- 
mt'dy  for  one  who  is  ht  Id  in  bondage  tator  Decrow  v.  Manege  Ex*t»t  21 
to  try  his  ri^'ht  of  freedom.  Evans  v.  3.  A,  and  U,  botli  have  bills  of  sale  for 
Kennedy,                                          422  a  horse  from  a  person  who  had  bor- 

3.  Where  the  Plaintiff  in  an  action  of  rowed  hi !n  for  a  particular  purpose  t 
this  kind  is  not  ready,  and  obtains  a  A,  wh.^se  bill  of  sale  is  the  oldest,  has 
cofitiiiuancr,  the  defendant  must  give  hitti  m  possession  {  B,  by  some  meant 
bond  and  curettes  for  the  plaintiff's  gets  him  from  A  and  selb  himtoC— 
appearai>ce  at  the  next  'erm,  and  in  A,  is  entitled  to  recover  him  of  C«  in 
the  mean  lime  to  treat  him  with  hu—  the  action  of  trover.  iAi^Aeav.  6»te,26 
maniiy.  And  by  Haywood,  Judge,  4.  If  one  oMw>>  jotnt  tiwner.  i»f  a  vessel 
also  to  allow  plain*)ff  time  to  procure  forcibly  lake  possefiaion  of  her,  »nd 
evidence,  out  Wiluams,  Judge,  was  send  her  to  ^ea,  wn  lO  tt  /ragunat  the 
of  a   li  H'l;  re  I  It  opinion,     /if.             422  will  of  the  other,  .nd  ahe  ia  lost,   he 

Vide  Oiftt,  4,  5.  Will  bt  lnUle  in  trover  for  her.    Xoto- 

iharpy.Smiih,  255 
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5.  The  action  of  trover  may  be  support- 
ed aj^ainst  executors  for  a  conversion 
in  I  he  lifeMme  of  their  teiitator.-^ 
Ciark  V.  ffiU,  308 

6.  The  action  of  tro?er  will  lie  ag^iDSt 
esecutors,  for  a  conversion  in  the  tife- 

^  time  of  their  testator,  althouj^h  the 
estate  may  nothMve  been  benefited  ^>y 
such  conversion.  Avery  v.  Moore's 
ExutUors,  362 

TR£SP\SS. 
Vide  Indidmenip  2.   Larceny^  3.  Slaves, 
3.    Maiemtnt,  4.      *" 

TRUST. 

Vide  Ejmmeni,  4. 

USURY. 
Defendant  bad  been  awarded  to  pay  to 
plajntiif  a  certain  sum*  but  at  the  day 
of  payment,  not  having  the  money,  he 
agreed  with  plaintiff  to  give  more  than 
six  per  cent  for  indulgence  ;  aiid  a 
bona  was  I'iveo  for  the  principal  sum, 
and  the  amount  above  the  1«  gHl  inte- 
rest was  paid  partly  in  money,  and  a 
note  given  for  the  balance.  Upon  an 
action  on  the  bond,  it  was  held  that  the 
transaction  wa^  usurious  and  the  bond 
void.    QHM$9n  v.  JUifewton't  Bxr^e.  336 

USE  AND  OCCUPATION. 
Vide  AnumpaU,  aetkm  of,  2 

UNCONSTITUTIONAL   ACTS. 
Vide  BecdverB  of  the  FubUc  Mwuy. 

VARIANCE. 

1.  After  verdict  it  is  tou  late  to  take  ad- 
vantage of  a  variance  between  the  writ 
and  ciecUration.  Haywood's  note  to 
JUwu  V   mUiams,  150 

3.  The  condition  is  no  ptrt  of  the  obli- 
gHtion,  and  a  bond  with  a  condition 
would  not  support  a  declaration  for 
the  sum  mentioned  in  the  condition. 
Jidanu  v.  Spear^  215 

3.  The  words  assigned  in  an  indictment 
for  perjury  were,  that  ••  Gailiag  did 
not  interrupt  ih<.  C4*nsiable  \u  it  riving 
the  CJtiie  to  GatUng*t  hou^e,"  an<l  the 
words  proved  were,  that  **  QatUng  did 
not  assist  in  (iriving  the  cAtiie  trom 
the  officer.''    It   was  held>  that  the 

.  words  charged  and  those  proved  must 
be  clearly  and  evidently  of  the  same 
ineaniug«  without  the  help  of  any  im- 


plication or  any  thing  extrinsic  $  and 
that  in  this  rase  the  variance  «»« fatal 
StaU  V.  BradUy^  403  &  463 

4.  The  declaration  slated  an  undertaking 
by  two  with  a  third,  to  run  a  race  witb 
bim  and  to  pay  him  if  he  won— the  ^ 
vidence  was,  of  a  race  made  betwem 
one  of  tlie  two  and  the  third,  for  per- 
formance whereof,  the  other  of  the 
two  became  his  surety  on  the  day  of 
the  race.  It  is  a  fatal  variance.— 
AnonymmtSt  468 

Vide  Orphant*  Brnds^  2. 

VERDICT. 

1.  No  point  can  be  raised  in  a  special 
.  verdict  except  what  appears  upon  the 

record,    .ijionyjnous,  459 

2.  A  verdict  finding  among  other  thiDf;i| 
an  issce  not  submitted  to  the  jury,  it 
void  as  t<7  such  finding.     Antmy,     144 

Vide  Larceny,  2.    Jury  oiul  JurarM^  1,  2. 

WARRANT. 

A  warrant  of  a  Justice  which  doea  not  ap- 
point a  d^y  and  place  within  the  thirty 
days  for  the  defendant  to  appear,  is 
erroneous.     Anonymom,  39S 

Vide  ArreU,  1, 2,  5. 

WARRANTY. 

1.  Caoeai  emptor  applies  where  a  man 
purchases  personal  property  not  in  the 
pussession  of  the  vendor.  It  uJso  ap- 
plies where  there  is  a  vi»ible  detect  in 
the  thing  sold  $  and  in  each  of  tueae 
cases  no  implied'  warranty  will  be  rai- 
sed.   QaibraUh  V.  WkUe,  464 

2.  It  a  nun  sell  an  uosuunU  horse  whose 
disorder  is  not  knowny  and  receives 
full  value,  the  sound  price  implies  an 
assumpsit  that  the  horse  is  sound. — 
Id.  464 

WITNESS. 

1.  Interest  in  the  event  of  the  questions 
but  not  of  the  cause,  wiU  not  exclude 
a  Witness.  Parrel  v.  Perry,*  2 

2.  A  person  entitled  to  a  reward  offered 
by  the  General  Asaemuiy,  upon  the 
conviction  ot  an  oifender,  i»  a  compe- 
tent wuue»s  against  such  offender. — 
Stale  v.  Coulter,  3 

3  Interest  in  the  event  of  the  question, 
will  exclude  a  witness.  Mauloxr  Mof 
kint/0f  4 

4.  iMotion  to  prevent  the  taxing  the 
Defendant  with  the  costs  of  two  nit- 
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aesses  who  were  not  sworn,  as  only 
one  fact  was  to  be  established  and  two 
other  W'tnciises  had  been  called  upon 
for  (tiat  purpose:  Itotion  deniet^  as 
the  defendant  had  summoned  a  wit- 
jiesH  who  was  ubsent  and  th*;y  might 
have  been  introddced  to  counteract 
his  resiimony.     ffojfle  y.  Cowan,      21 

5*  Macat,  Judge,  inclined  to  think  that 
the '  handwriting  of  a  subsicribing  wit- 
ness who  htid  voluntarily  b^^come  inte- 
resttd  in  thp  bond,  could  not  be  pro- 
Ted  (  but  th<t  cxse  was  adjourned.— 
HdmiUon  v.  WUUanu,  139 

6*  Tiie  tiit(>i^st  tj  exclude  a  witness  to 
a  wil:  mui)t  be  either  an  express  lega- 
cy directly  to  him,  a  legacy  with  an 
express  use  ^^it  him,  or  :t  secret  trust 
and  igreement  on  the  part  of  me  leg- 
ates T')!-  hi«  us** ;  -4  (id  a  declaration  by 
Uriineas  that  legate*  tioid*!  for  his  use, 
'Will  not  exclude,  unless  it  be  proved 


that  the  legatee  bad  made  an  engage- 
ment to  hold  for  his  benefit,  aogert 
V.  Brilt^,  256 

7.  Though  a  fact  be  positively  sworn  to 
by  one  or  two  witnesses,  and  they  a- 
gree  pretty  well  in  their  testimony^ 
yet  the  jury,  either  from  their  charac- 
ter, or  the  oircuroatanees  of  the  case** 
may  disbelieve  them  and  find  against 
their  evidence.    Id.  S56 

8.  The  wife  of  a  person  inteirested  m  the 
event  of  the  question,  but  not  of  tlie 
cause  is  admissible   as  a    wiinesft  — 

'  Portet  v.  McClure,  360 

9.  The  State  maV  diKcedit  its  own  wit- 
ness by  proving  that  the  witness  on 
former  occasions  h  td  given  a  ciiffar'nt 
account  of  the  transaction  from  that 
wh.ch  be  relates  in  court.    StaU  v. 
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ERRATA. 

1  *4    of  the  note  strike  oat  the  wor.ls,  "  if  j»ift.'* 

5  last  of  the  abstract  (o  the  case  of  Greenlee  v.  Young^,  for  *'  consideration' 
read  "  condition  " 

81  10    from  the  bottom,  for  *•  could  be  sold,"  r.  **  could  not  be  sold." 
85  1     of  the  note,  for  •♦  act  «if  1714,"  r.  «•  act  of  1784." 

87  16    from  the  bottonV,  for  '•  now"  r.  "  not." 

111.  24    of  the  note,  lor  *<  binds  lands  from  its  Uste^**  r.  <*  binds  lands  from  its 

levy." 

130  10    from  the  top,  for  •*  directed"  r.  «« decided."     • 
135         1    for  •*  establishing"  r.  *»  aDolisbin^^  "  * 

145         1    of  the  abst  raet  to  the  case  of  Sears  v.  Parker,  for  *'  cases"  r.  **  causes. " 

162  11     from  the  bottom,  fpr  ••  court"  r.  "  count.". 
172         3    from  the  top,  for  ««  warrant"  r.  '♦«  covenant." 

174  32    from  the  lop,  for  ••  buy"  r.  «« levy." 

175  1    in  the  words  *•  without  what  valuf "  strike  out  *«  without." 
217       21    from  the  bottom,  for  •«  Mc.\uslin'8"  r.  **  McKaughton's." 

229         5    from  thsr  bottom,  for  *'  much  less  general"  r.  *•  much  more  pfeneral." 
246         2    from  the  top,  insert  **is"  between  **  condition"  and  **  no  part." 
269         3    from  the  bottom,  ftir  '*  action"  r.  *<  reason." 
456       20    ftom  the  bottom,  for  «« April  Term,  1794,"  r.  •«  April  Term,  1795." 
592  number  18  of  the  title  Evidence  in  the  Index,  for  '"testified"  r.  **  ceHified." 
595  number    3  of  the  title  Husband  &  Wife,  in  the  Index,  for  **  representation" 
r.  «•  representatives." 


.  *  In  the  table  pf  the  esses  reported,  the  notes  and  the  index,  reference  is  made 
10  the  pages  of  the  first  edition  i  but  in  the  foregoing  list  of  Errata,  the  pages  of 
the  present  edition  are  referred  to. 
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